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WEDNESDAY, MAy 25, 1056 





Opening statement by Senator Joseph C. O'Mahoney, acting chairman 
of the Subcommittee on Antitrust and Monopoly. These hearings are to 
be held on “proposed legislation to strengthen the provisions of the 
Clayton Act dealing with business mergers.” These bills are: H. R. 
9424, sponsored by Representative Celler, chairman of the House Judi- 
ciary Committee, and passed by the House of Representatives on April 
16, 1956 ; S. 3841, sponsored by Senator Sparkman ; und 8, 5424, sponsored 
by Senator Watkins. 

The three bills inserted at this point. 

The bills are designed to strengthen section 7 of the Clayton Act by 
(1) requiring that companies proposing to merge give the Government 
90 days’ notice of their intentions; (2) vesting in the Federal Trade Com- 
mission power to seek a court injunction, similar to power now held 
by Department of Justice, to restrain proposed mergers; and (3) sub- 
jecting bank mergers to “same legal standards of competition now ap- 
plied to corporate mergers in general.” 

In recent years there has been a great increase in the number of merg- 
ers in manufacturing and mining industries and of banks. 

“* * * The near record number of such transactions and the size and 
power of many of the corporations involved very properly raised the 
question as to whether further strengthening of the law is needed to 
cope with the merger problem. 

“The approach contained in the bills being considered by this subcom- 
mittee in the hearings beginning today warrants the most careful consid- 
eration. Under our system of promoting the maximum degree of freedom 
of business enterprise, added business regulation must not be undertaken 
lightly. At the same time, the public has a right to expect that the 
power of government will be used whenever necessary to protect the 
democratic basis of the economic system.” 

Letter to Senator O’Mahoney from Senator Fulbright, chairman of 
Senate Banking and Currency Committee, pertaining to forthcoming 
hearings. 


Statement of Hon. John:-Sparkman, United States Senator from State of 
Alabama 


Introductory statement on growth of economic concentration and 
public policy in antitrust matters. 

There are many complaints received from the affected parties follow- 
ing consummation of an important merger. Listed some of those com- 
plaints. 

Due to the great increase in merger activity Senator Sparkman has 
introduced three bills during 84th Congress which he felt “‘would be use- 
ful to the antitrust agencies in preventing mergers that would sub- 
stantially lessen competition or tend to create a monopoly.” Discussed 
the provisions of 8S. 3341, an omnibus antimerger bill. 

Big flaw in existing legislation is that section 7 of Clayton Act covers 
only stock acquisition—not assets acquisition—in the banking field, 
“even though such mergers may involve a reasonable probability of a 
substantial lessening of competition or tendency to create a monopoly.” 

Only after this loophole in the Clayton Act is plugged “will monop- 
olistic banking mergers be subject to attack while still in an incipient 
stage: that is, before the consolidation has occurred.” 

The other provision in his bill is to make section 7 applicable where 
either the acquiring or acquired corporations is in interstate commerce. 
Under existing law the acquired corporation must be in interstate com- 
merve, 
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The Federal Trade Commission has supported this position. 

Most important procedural provision of S. 3341 is the one requiring 
that notice of an impending merger must be given the Attorney General 
and the Federal Trade Commission 90 days in advance of consummation 
if either party has assets of more than $1 million. However, after 
further consideration, Senator Sparkman believes this figure should be 
raised to correspond to the figure contained in Senator Watkins’ 
bill—$10 million. 

Recommended such notice also be given the regulatory board having 
jurisdiction in appropriate cases. 

S. 3341 also requires that “merging corporations must furnish to the 
Department of Justice and to the Federal Trade Commission all relevant 
data concerning the merger. Such information is to be submitted to the 
antitrust agencies in accordance with regulations to be issued by the 
Commission with the approval of the Attorney General.” 

The bill would also prohibit disclosure of any of this information ex- 
cept in legal proceedings brought in connection with it. 

Suggestion has been made that prior notification be given 120 days in 
advance of merger instead of 90 days. 

To meet objections raised in connection with mergers already under 
Way, a suggestion has been made that the law—when enacted—not 
become effective immediately. 

Because of the effect such a notice would have on a ecorporation’s 
market operations, Senator Dirksen said consideration should be given 
to extending or shortening notification time in given cases. 

Senator Sparkman said, “It should also be noted that willful failure 
to comply with the notice and reporting requirements of S. 3341 is 
subject to a civil penalty of $5,000 for each day of delay. Thus, com- 
pliance with the provision is assured.” However, the purpose of the 
provision might be served as well by a penalty ranging in amount from 
$5,000 to $50,000. 

Transactions not essentially mergers are exempted from coverage by 
“excluding from the scope of the provision instances where (1) stock is 
acquired solely for investment and does not exceed 5 percent of the out- 
standing share capital of the corporation in which the investment is 
made, or (2) the assets acquired do not exceed $5 million or 5 percent 
of the capital structure of either the acquiring or the acquired corpo- 
ration.” 

It is his belief that the provisions of his bill are so drawn as to exclude 
“relatively insignificant mergers” from notification and reporting re- 
quirements. In appropriate cases the 90-day waiting period could be 
waived by either antitrust agency, with the consent of the other agency. 

S. 3341 would authorize the FTC “to seek a preliminary injunction 
restraining consummation of a corporate merger pending final Com- 
mission action.” 

“Another procedural change in S. 3341 grants the Federal Trade 
Commission authority to invoke equitable remedies short of divestiture 
in appropriate merger Cases.” 

In some cases, the remedy should perhaps be more than divestiture ; 
in others, less. 

His bill S. 2205 is designed “to achieve speedy and effective compli- 
ance With cease and desist orders issued under the Clayton Act.” This 
is done in two ways: (1) “Enforcement procedures of the act are 
brought into line with those being used by the Commission to enforce 
orders issued under section 5 of the Federal Trade Commission Act ;” 
(2) “violation of the Clayton Act orders is made subject to the same 
civil penalties now applicable to violation of Federal Trade Commission 
Act orders.” 

Senator Sparkman supports the administration’s request that Congress 
appropriate almost $144 million for antimerger work of the FTC. 


Statement of Lee P. Miller, American Bankers Association ; accompanied 


by J. O. Brott, general counsel, and James J. Saxon, assistant general 
counsel 


Statement of introduction. 

“The substantial diminution in the number of banks between 1921 and 
1939 was primarily the result of the seriously overbanked situation 
which existed in the 1920’s. This overbanked situation of the 1920’s 
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is now universally considered to have been unhealthy. From 1940 to 
the present time the number of individual banks has not changed 
materially.” 

Banking procedures have undergone many changes over the past 30 
years. Cited some of those changes. 

Not only is there strong competition within the banking industry but 
banking institutions “are meeting constant and vigorous competition 
from other elements of the financial industry.” 

Because of the various statutes now in effect which govern bank 
mergers, Mr. Miller believes there is at present adequate control over 
them. 

There are only 181 banks out of a total of 14,000 that are not insured 
with the FDIC. Even those are under State advisory authorities. 

The three bills under consideration, S, 3341, S. 3424, and H. R. 9424, 
“would affect the banking industry by making section 7 of the Clayton 
Act applicable to all bank mergers whether effected by stock or asset 
acquisition and regardless of size of the institutions involved and by 
applying to all mergers of institutions having the requisite capital funds 
a premerger notification requirement. 

“It is the view and recommendation of the American Bankers Associ- 
ation that if legislation to accomplish these purposes is enacted, it 
should be by amendment to the banking laws to place the final responsi- 
bility for approval or disapproval of bank mergers in the appropriate 
bank supervisory authorities as to the banks subject to their respective 
jurisdiction and supervision.” 

The Bankers Association would be “perfectly willing” to see enacted 
the proposed bill of Senator Fulbright. 

In his opinion, “the objective of the bills before this committee, as 
far as they affect.the banking industry, could be effectively attained by 
amending section 18(¢c) of the Federal Deposit Insurance Corporation 
Act” in three ways. Cited suggested amendment. 

“Proposed legislation to the same effect was transmitted to the Senate 
and House on May 17, 1956, by a letter from the Acting Secretary of the 
Treasury, which enclosed a letter from the Director of the Bureau of 
the Budget stating that this proposed legislation is in accord with the 
program of the President of the United States.” In Senator Fulbright’s 
letter to the chairman, he stated he would introduce a bill to that effect. 

The bills under consideration would reverse congressional policy of 
keeping the authority for banking regulation in existing Federal agen- 
cies. They do not feel this authority should be extended to Department 
of Justice and FTC. 

“On the whole, in our judgment the banking agencies through the 
years have supervised and regulated the banking industry with fairness, 
thoroughness, competence, and objectivity. This supervision and regu- 
lation runs to all aspects of the industry’s operation, including merger, 
consolidation, and assumption transactions.” 

“We are strongly opposed to H. R. 9424, S. 3424, and S. 3341 insofar 
as they affect the banking industry and we urge that the provisions 
relating to the bank mergers be eliminated from these bills.” 

They do not oppose the purpose of the bills. They only want super- 
vision of the banking industry kept in the agencies skilled in the field. 

Mr. Miller, speaking for himself, said he would have no objection to a 
law which would empower the FTC or Department of Justice to enforce 
the law in the event there should be a violation of the competitive stand- 
ards envisioned in the pending legislation. 

Mr. Brott, however, said: “There are other regulated industries in 
which merger transactions are not subject to the jurisdiction of the 
Justice Department or the FTC by expressed exemption in section 7 
where the transaction is consummated under the authority of the appro- 
priate administrative commission or board.” So, jurisdiction should be 
in the constituted banking agencies. 

Mr. Miller explained some of his reasons for believing the banking 
industry should be treated differently from industrial corporations. 

Believes the supervisory agencies should have the right to confer with 
Justice, but the supervisory agencies should enforce the laws. 

The bank supervisory agencies are applying the concepts of competi- 
tion to the problems involved. 
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Although the number of banking institutions has diminished, the 
number of banking offices has increased. 

In Mr. Miller’s opinion the increase in branch banking has not had 
an adverse effect on competition through driving small banks out of 
business. 

Branch banking is in the public interest because “in those States 
where branch banking is not permitted, a lot of fringe banks with mini- 
mum capital are springing up and in times of stress they are the ones 
that will first go.” 

Statement of William McChesney Martin, Chairman of the Board of 
Governors, Federal Reserve System: accompanied by George B. 
Vest, General Counsel, and Howard H. Hackley, Assistant General 
Counsel 


Statement of introduction. : 

Described “the nature of the Board’s functions and responsibilities 
in this general field under existing law.” 

Federal Reserve Board is interested in the pending bills only insofar 
as they apply to banks. 

“It is the Board’s opinion that the law should require the advance 
approval by a Federal bank supervisory agency before any bank merger 
or consolidation takes place.” Although there is some existing regu- 
lation over these artivities, it is limited, and may bank mergers do not 
have to have advance approval. 

“The Board believes it would be desirable to extend this authority so 
as to require advance approval for every bank merger and consolida- 
tion, irrespective of diminution of capital, to be given by the Comp- 
troller of the Currency where the resulting institution will be a national 
bank, by the Board where the resulting institution will be a State mem- 
ber bank of the Federal Reserve System, and by the FDIC where the 
resulting institution will be a nonmember insured bank.” 


Statement of Ray M. Gidney, Comptroller of the Currency; accompanied 
by Lewellyn A. Jennings, Deputy Comptroller; T. V. Roberts, Chief 
Counsel; and Roy Englert, Assistant Counsel 

Statement of introduction. 

The bills under consideration “would amend section 7 of the Clayton 
Act to make it applicable to asset acquisitions by banks in the form 
of consolidations, mergers, and asset purchases with the concurrent 
assumption of deposit liabilities. Despite the fact that banking is the 
most carefully and closely supervised industry in the United States, 
these bills would vest concurrent authority in the Department of Justice 
and the Board of Governors of the Federal Reserve System, and divest 
the Comptroller of the Currency * * * and the Federal Deposit Insurance 
Corporation * * * of the power and authority to make final decisions 
vitally affecting the future welfare of banking.” 

Outline for the committee “the status of the Nation’s banking units 
and the dual banking system.” 

Inasmuch as banking is already well regulated he sees no reason “for 
placing asset acquisitions by banks in the form of consolidations, 
mergers, and purchases within the scope of section 7 of the Clayton Act 
and within the jurisdiction of the Department of Justice.” Also, Con- 
gress has recognized “that completely free and unbridled competition 
between banks is undesirable.” This recognition has taken many forms. 

“Even though the existing statutes do not expressly require it, it is 
and has been the practice of the Comptroller's office in passing upon all 
asset acquisitions by national banks in the form of consolidations, mer- 
gers, and purchases to consider their competitive aspects.” There have 
been very few denials of permission to merge based solely on competi- 
tive factors. Most of the denials have been based on a number of factors. 

Mr. Gidney believes the provision in the Treasury Department bill 
that they consult with the other banking agencies will be helpful. Under 
this bill, they “may” consult with the Department of Justice. 

Among first things considered when they are studying a proposed 
merger “is the effect upon the soundness of the national banking sys- 
tem, the effect upon the convenience and needs of the community con- 
cerned, the effect upon the particular banks involved, whether the re- 
sulting institution will be capably managed, soundly capitalized and 
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in a sound asset condition, and whether the plan is fair and equitable to 
the stockholders of each of the banks.” After these factors are con- 
sidered and it is decided the proposal may be approved, then the com- 
petitive effects are considered. Listed some of the competitive factors 
they study. 

Denial of approval of a merger by the Comptroller because it would 
affect competition is, at present, a discretionary right, not a legal right. 
Mr. Gidney said: “It also goes without saying that even though a siza- 
ble and even substantial reduction in competition were to be involved, the 
office of the Comptroller of the Currency would favor and approve con- 
solidations, mergers, and purchases involving the absorption by strong 
banks of weak banks or those facing imminent or ultimate failure because 
of important asset or unsolvable management weaknesses, lack of an 
adequate banking field as reflected by their earnings, usually located in 
overbanked cities or areas or in communities too small to support a bank- 
ing institution.” 

There are important banking considerations which must be taken into 
account in any merger proposal, and they should not be jeopardized by 
“giving the Department of Justice the statutory power to rule against 
or enjoin such transactions solely on the basis there may be a substan- 
tial lessening of banking competition as a result.” These considerations 
should be weighed along with purely competitive factors. 

They are not opposed to enactment of legislation which would require 
Federal approval in the case of all bank mergers, and believe the appro- 
priate agency should consider whether a lessening of competition would 
result before approving the merger. 

“The Treasury Department in cooperation with the staffs of the Board 
of Governors of the Federal Reserve System, the Federal Deposit Insur- 
ance Corporation, and the Senate Committee on Banking and Currency, 
and with clearance from the Bureau of the Budget, has recently formu- 
lated and recommended to the Congress legislation which would accom- 
plish by statute the purpose I have just noted * * *” It would amend 
banking statutes to require prior approval of pending acquisitions by 
appropriate Federal agency. 

It would require that the supervisory agency having jurisdiction in a 
case “seek the views of each of the other two supervisory agencies on the 
competitive and monopolistic aspects of such asset acquisitions. It would 
permit, but would not require, the bank supervisory agencies to request 
the opinion of the Attorney General. This will, in our opinion, assure 
uniform standards and observance in the weighing of the various com- 
petitive factors by the three bank supervisory agencies.” 

But “the final decisions should be made by the respective bank super- 
visory agencies rather than the Department of Justice.” 

This legislation would not apply if both banks intending to consolidate 
were noninsured State banks; but this is of small moment, as there are 
very few such banks in the United States. 

Under the Treasury-proposed legislation “the competitive factors to 
be considered would be whether the effect of a particular merger or 
other form of asset acquisition might be to lessen competition ‘unduly’ 
or to tend ‘unduly’ to create a monopoly.” They believe this to be desira- 
ble because the interpretation of “unduly” is slightly broader than 
“substantially.” 

Mr. Gidney said there are procedures in the proposed bill for giving 
public notice of an impending merger, both to the stockholders and 
through published notices which would run for 4 weeks. 

Cited some of the other proposed procedures. 

Has been informed by the Bureau of the Budget that this proposed 
legislation is “in accord with the program of the President.” The Treas- 
ury Department opposes the enactment of the three bills being con- 
sidered by the subcommittee. One of the reasons for this opposition is 
that they would make competitive factors conclusive, which could be 
undesirable. 

Gave additional reasons for opposition to these bills. 

Inserted at this point in the record is the text of the proposed Treasury 
Department bill to amend section 18 (c) of the Federal Deposit Insur- 
ance Corporation Act which has been transmitted to Congress, along 
with an appendix showing by States “the mergers, consolidations, and 
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purchases of all commercial banks, National and State, in the United 
States for the 6-year period from January 1, 1950, to December 31, 1955.” 


Statement of H. BE. Cook, Chairman of the Board of Directors; accom- 
panied by Royal L. Coburn, General Counsel, and Neal G, Greensides, 
administrative assistant to Mr. Cook, Federal Deposit Insurance Cor- 
poration 


Statement of introduction. 

Although he is in “full accord with the proposition that banking and 
competitive aspects of merger, consolidation, and asset acquisition trans- 
actions of banks should be carefully and fully screened by Federal au- 
thorities, | do not deem that any one of the proposals presently under 
consideration accomplishes this result in the most effective manner.” 
The Treasury Department bill would, however, protect the public in- 
terest and “maintain a sound and competitive banking structure.” 

There are 3 principal objections to the 3 bills under consideration : 

“1. The screening of merger transactions should be performed by the 
established bank supervisory agencies under powers and authorities 
granted by provisions in the banking law, as distinguished from the 
Clayton Act. 

“2. The responsible agency screening such transaction should take into 
consideration the banking factors as well as the competitive factors, so 
that the competitive factors shall not be the sole criterion as is required 
under the provisions of each of the current proposals. 

“3. The empowering legislation should be stated in terminology pre- 
cisely applicable to banking transactions.” 

He urges that the ultimate decision on bank matters be given the re- 
spective banking agencies rather than vested in the Department of 
Justice or the Federal Trade Commission. 

Opposes legislation under consideration because they place “sole em- 
phasis upon competition and monopoly, regardless of the consequences,” 
which is not always the best procedure. 


Statement of Arthur JT. Roth, president, Franklin National Bank of 


Franklin Square, Long Island, N. Y.; accompanied by F. Gloyd 
Awalt, counsel 


Statement of introduction. 

He is appearing on behalf of a bank “that has been accused of causing 
a substantial lessening of competition in the area in which we operate.” 

Will not discuss “purely legal aspects” of bills under consideration, 
but “the general matter of policy involved in the bills.” 

Since paragraph 6 of section 7 of the Clayton Act will not be amended, 
it seems to him “that many corporations which are not as closely regu- 
lated as banks are not brought within the purview of the present law 
or the pending bills.” He believes a similar exception for banks should 
be incorporated in paragraph 6. Takes this position because, in his 
opinion, banks are “as closely supervised by public authority as any 
other segment of regulated private enterprise.” 

3ecause banks are so closely supervised, believes the “agencies charged 
with the supervision of banks, with their long years of experience, are 
best able to cope with the problems which may arise concerning the 
banks.” 

“Oertainly, the application of the rigid percentage of the market rule 
developed by the courts and the Department of Justice as the test of 
illegality under section 3 of the Clayton Act, if applied by an agency 
not experienced in the field of banking, could well bring about results 
inconsistent with a sound and efficient banking system.” 

Inasmuch as existing supervisory agencies have the power to restrict 
number of banks, he asked why the power “to approve consolidations 
(should) be placed elsewhere.” 

Contrary to widely held views, the experience of his bank “shows it 
was its mergers that in large part enabled it to furnish local financing 
to small-business men in the rapidly expanding community that it 
serves.” Discussed some of their financing services. 

Franklin has acquired 11 banks through merger. He noted they “were 


discouraged in the acquisition of at least 10 banks by the Comptroller's 
office.” 
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It is their policy to retain officers of merger banks as officers of 
Franklin. 

Contended that “paragraph 6 of section 7 of the Clayton Act should 
be amended to provide that the provisions of section 7 shall not apply 
to transactions duly consummated pursuant to authority given by the 
bank regulatory agencies and any inconsistent provisions in the act and 
the pending bills should be eliminated.” 

He does not believe there are no bank mergers that would result in a 
lessening of competition. He does believe all of the factors in the case 
should be considered; that a decision for or against a merger should 
not be based solely on the percentage of market yardstick. 

Congressman Celler had made the charge that some of their mergers 
resulted in substantial lessening of competition. 

The Comptroller had disapproved almost as many of their mergers 
as he had approved, “for various reasons and good reasons.” Some of 
these rejections were based, indirectly, on the belief there would be a 
lessening of competition. 

Mr. McHugh pointed out to Mr. Awalt that Judges Barnes, Assistant 
Attorney General, has taken the position “that the entire market struc- 
ture must be analyzed before deciding there has been substantial lessen- 
ing of competition and has specifically rejected a pure quantitative test 
in deciding whether or not a merger would violate” section 7 of the 
Clayton Act. 


THURSDAY, May 24, 1956 


Statement of Hon. Hmanuel Celler, chairman, House of Representatives 
Subcommittee on Antitrust of the Committee on the Judiciary; 
accompanied by Herbert N. Maletz, chief counsel, and Kenneth R. 
Harkins, cocounsel 


In addition to presenting his views, Congressman Celler urges “prompt 
and favorable consideration of this bill (H. R. 9424) which is essential 
to enable the Federal enforcement agencies to deal more effectively with 
the merger threat to the competitive economy.” 

The House Antitrust Subcommittee has made “an extensive study and 
report on the entire corporate and bank merger problem.” 

The number of corporate mergers set a 25-year record in 1955; over 
3,000 independent businesses have been absorbed since 1951. The House 
Antitrust Subcommittee has found “the same merger trend exists in 
the banking field as well, which is concentrating control of the Nation's 
financing resources into fewer and fewer hands.” 

He said, “It is against this background that the House Judiciary An- 
titrust Subcommittee after extensive hearings, the House Judiciary Com- 
mittee, and the House of Representatives, each without dissent, approved 
the present bill. I would also point out that the bill is supported by the 
President, the Department of Justice, and the Federal Trade Commis- 
sion.” 

This bill plugs a loophole in section 7 of the Clayton Act “by providing 
the Attorney General and the Federal Reserve Board with the same 
authority to move against asset acquisitions by banks as they now have 
to move against stock acquisitions.” 

H, R. 9424 “further amends section 7 to require prior notification of 
certain corporate mergers.” 

It would also amend section 15 of the Clayton Act “to provide the 
Federal Trade Commission with authority to seek a preliminary court 
injunction restraining the completion of a merger until adjudication of 
its legality.” 

Discussed these provisions specifically. 

Passage of the Antimerger Act of 1950 closed part of the gap in sec- 
tion 7 of the Clayton Act but it was impracticable to blanket under this 
act “corporations other than those subject to the jurisdiction of the Fed- 
eral Trade Commission.” Asset acquisition by banks was unaffected by 
this new act. 

The purpose of the first paragraph of section 1 of H. R. 9424 is to 
nrovide authority to the Federal Reserve Board and the Attorney Gen- 
eral to move against bank mergers accomplished by asset acquisitions 
as they now can move against bank mergers accomplished by stock 
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acquisitions. This paragraph incorporates in toto the provisions of H. R. 
5948, which was approved by the House unanimously. 

“It is important to note that the bank merger provisions of the pres- 
ent bill do not extend antitrust jurisdiction to any area not previously 
covered by antitrust laws.” 

Although proposed legislation would strengthen section 7 in dealing 
with bank mergers considered detrimental to the public good, “it is 
recognized that in some cases a bank merger would not be contrary to 
the policy of the antitrust laws or of the present bill even though it may 
lessen competition.” 

Does not believe “the characteristics of the banking industry are so 
unique as to justify” a departure from the basic principles of section 7. 

The record shows there is little relief from the Office of the Comptroller 
of the Currency. Many mergers have been approved by that Office. “The 
amazing fact is that in no instance has Mr. Gidney disapproved a bank 
merger on the basis that it might substantially lessen competition.” 

The position of the FDIC and the Comptroller’s Office “differs sharply 
from the position taken by the President, the Federal Reserve Board 
(as the Board testified before us a year ago), the Department of Justice, 
and the Federal Trade Commission, all of whom conclude that legislation 
limiting bank mergers which have substantial anticompetitive con- 
sequences should come through revision of antitrust legislation.” 

Senator O'Mahoney noted that the Federal Reserve Board, the Comp- 
troller of the Currency, and the FDIC all recommended the bill proposed 
by the Treasury Department and introduced by Senator Fulbright, 
“which is directly contrary to the recommendation of the President made 
only last January.” 

Congressman Cellar discussed effects of bank mergers in New York 
City. 

“The approach suggested by the Comptroller of the Currency and the 
Federal Deposit Insurance Corporation fails to recognize that mono- 
polistic tendencies in the banking field have since the passage of the 
Sherman Act in 1890 been dealt with under the antitrust laws and not 
under the banking statutes.” 

The Fulbright bill, endorsed by these agencies, “also fails to recognize 
that since passage of the Sherman Act bank mergers, whether accom- 
plished by stock or asset acquisitions, were banned if they resulted in an 
unreasonable restraint of trade.” 

He is hopeful the Senate subcommittee “will be particularly mindful 
of the fact that competition is one of the strongest single factors which 
safeguards a sound banking system.” 

H. R. 9424 would amend section 7 of the Clayton Act by requiring 
“that where the combined capital structure of parties to a proposed 
merger exceeds $10 million, the acquiring corporation must notify the 
Attorney General and the Federal Trade Commission (or the appropri- 
ate commossion or board vested with jurisdiction) 90 days in advance of 
the transaction. 

“Together with the notice, the acquiring corporation must also supply 
the Attorney General and the appropriate agency with specifically enu- 
merated information which would enable them to assess the merger’s 
probable impact on competition.” 

During the 90-day period the merger could not be consummated : but 
there is specific provision in the bill for waiving the prohibition in 
certain cases. 

This “waiting period requirement would not operate to bar an agency 
from instituting proceedings at a later date and would not expressly 
or impliedly serve as a statute of limitations against the Government. 

“The merging corporations would also be required to furnish the 
appropriate agencies with such additional relevant information as may 
be requested, within 30 days. Willful failure to submit the notification 
or furnish the required information is subject to a civil penalty of from 
$5,000 to $50,000." The figures were recommended by Department of 
Justice. 

The Congressman also pointed out that premerger notification would 
not be necessary in all instances. 

Experience in administering the Antimerger Act has shown a real 
need for advance notification of pending mergers. 
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23 “Equally as necessary as premerger notification is the provision giv 
ing the Federal Trade Commission authority to seek a preliminary court 
injunction to prevent consummation of mergers, or after consummation, 
to preserve the status quo until completion of administrative proceedings 
before the Commission.” 

This injunction provision may be of benefit to the business commu 
nity as well as to governmental agencies. 

Senator O'Mahoney said many communications had been received on 
the three bills being considered, among them a report from the Depart- 
ment of Agriculture. The Secretary “recommends that the Packers and 
Stockyards Act be not overlooked and that the authority of the Secre- 
tary of Agriculture in enforcing that act, which was designed to prevent 
monopoly, should be carefully protected in this bill.” 

The Federal Trade Commission and Small Business Administration 
approve the objectives of the three bills under consideration. 

On the other hand, a report from the Secretary of Commerce said: 
“In our view it would be a serious mistake at this time to undertake 
to enact the broad and inflexible provisions of the bills now being con- 
sidered by the subcommittee.” 

The Federal Reserve Board Chairman recognized the Board to be 
an agency of Congress, while the FDIC and the Comptroller of the Cur- 
rency are parts of the executive branch. There has been developed at 
this hearing “a conflict of recommendation with respect to policy, 
both between subordinate executive agencies, and their chief, and 
between subordinate banking agencies, 2 of which represented the execu- 
tive branch of Government and 1 of which represents Congress.” 

Chairman Celler thinks it would be unwise to write into law specific 
exemptions to the proposed law covering bank mergers, because “you 
limit the exemptions to those cases which are enumerated.” He does, 
however, think there should be clear expression of congressional intent 
in the matter. 


Statement of Ben H. Ryan, immediate past president, Independent Bank- 
ers Association of America 

Statement of identification. 

He has heard it said “that this is a country where big business and 
little business can live side by side.” However, this seems to be “a 
dubious statement unless legislation can be passed and adequately en- 
forced so that the brute strength of the big will not destroy the business 
of the little fellows.” These small businesses are as necessary to the 
country’s economy and growth as are the giants. 

“The regulation of banks is both by legislative enactment and by dis- 
cretionary power in the. bank supervisory agents.” He opposes “too 
much discretionary power in the hands of any board or agency.” It 
seems that recently the banking agencies have favored “what might 
be called system banking—a system of multiple banks through branch 
banking or through mergers.” Therefore, he favors legislation putting 
enforcement powers in the hands of the Attorney General. 

Inasmuch as Robinson-Patman Act was adopted to protect local 
business against the “too big,” it is his hope that “Congress will dis- 
regard the implied threat of the Attorney General’s committee to the 
Robinson-Patman Act.” 

Some people think the recent wave of mergers is “an omen of impend- 
ing disaster.” He hopes it isn’t, “but for fear that it might be, we should 
tighten up legislation in such a way as to stop these mergers and con- 
solidations when they tend to reduce competition.” He is especially 
concerned with the bank mergers in New York. 

In his opinion, the reason for most mergers is to gain control of 
money and credit ; they do curtail competition. 

The Independent Bankers Association favors tightening of antimonop- 
oly laws and rigid enforcement of them. They “favor the passage of 
Hl. R. 9424 because we believe the small corporation has a measure of 
protection without harming the large corporation or preventing them 
from expanding under the free enterprise system of our government.” 

The decrease in number of small businesses with bank lines indicates 
steep decline in their ability to obtain bank credit. This is partly due 
to two factors: increased bank concentration due to mergers and in- 
creased interest rates. 
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Mr. Ryan thinks there is another factor. That is that smaller busi- 
nesses “have been able to build up their capital too out of their earnings 
and have not needed as much bank credit as they had previously had.” 

He does not agree with the premise that many bank mergers are nec- 
essary in order to provide necessary credit facilities to meet the needs 
of the community. 

Mr. Ryan believes the Comptroller of the Currency has not been doing 
a good job in attempting to curb bank mergers. 

Mr. Ryan has set forth the views of the small independent bankers of 
the United States. 


Statement of Hon. Kenneth B. Keating, United States Representative 
from the State of New York 


He is appearing in behalf of H. R. 9424, which passed the House of 
Representatives. It is identical to the bill he introduced, H. R. 8690. 
H. R. 9424 would require certain corporations to give advance notice of 
their intention to merge. 

Representative Keating said: “It is a hardship on everyone concerned, 
and contrary to the public interest, to let mergers that raise antitrust 
questions become effective before the Department of Justice or the Fed- 
eral Trade Commission get around to scrutinizing them. Yet that is how 
the law frequently works.” 

Under the provisions of this bill, “the primary responsibility is on 
the merging companies themselves. The burden of preparing and filing 
the initial notification would fall on them in all cases, so that the en- 
forcement responsibility of Justice and the FTC would not be signifi- 
cantly increased.” However, “the bill has adequate teeth.” 

As a safeguard, the 90-day waiting period may be waived when public 
interest requires it. 

There are no penalty provisions except those for willful failure to 
give notice. 

“Great care had to be taken to exclude from this measure those 
transactions which are not really mergers at all, and which are thus 
not apropriately subject to the advance notification requirement.” 

Representative Keating is opposed to the Treasury-proposed bill as not 
having “enough teeth” in it. 

Bigness is not in and of itself a complete test for administration of 
antitrust laws: small companies may be flagrant violators of antitrust 
laws. 

If there are agencies that do not want jurisdiction in the enforce- 
ment of the merger provision in the banking industry—such as the 
Feedral Reserve Board—he would amend the bill and “strike them out.” 


Statement of Charles Howell, National Association of Supervisors of 
State Banks 


Statement of identification. 

H. R. 5948 and H. R. 9424 and the bill proposed by the Treasury De- 
partment all deal with bank mergers. He told the committee: “None 
of these bills are necessary or desirable from the standpoint of bank 
merger control. Present statutory authority is sufficient. Nor from 
the antitrust standpoint is any bill required. 

“At present the broad questions of merger policy are in the sole 
domain of the official responsible for the operation of his own system, 
the State supervisor and the Comptroller of the Currency. This is as 
it should be * * *” 

Doubts the necessity for new legislation, but if the need is demon- 
strated, the responsibility should be placed “squarely upon the shoul- 
ders of the individual who is responsible for the operation of the par- 
ticular system which he supervises; that is, the Comptroller for na- 
tional banks and the State supervisor in the case of State-chartered 
institutions. Not one of the three bills here considered accomplishes 


this objective.” 
Of the three bills mentioned, H. R. 5948 “is the least onerous for 
Sttae bank supervisors”; H. R. 9424 is the next most objectionable ; the 
fC eoataae bill “is by far the most objectionable of the three bills con- 
siaered. 


_The State bank supervisors differ from the American Bankers Asso- 
ciation in their objection to the Treasury bill. 





Sr bs et al 


ear 


45 Fs 


Page 
149 
150 


152 


153 


154 


155 


156 


158 


159 


161 


162 


163 


164 


DIGEST OF TESTIMONY XVII 


Mr. Howell does not believe the bill would permit State bank super- 
visors to veto a proposed merger. 

Although it is not spelled out in the State law, he believes the super- 
visory authorities would take into consideration the competitive aspects 
of proposed bank mergers. 

Mr. Howell is opposed to Federal law or public management interfer- 
ing with the discretionary powers of the State supervisors. 

Would not object to a provision of Federal law which would tend to 
prevent a merger of a National bank with a State bank, the acquisition 
of the State bank by stock or assets, if the merger would tend to lessen 
competition, The important thing is the mechanics involved. 


Statement of Stanley N. Barnes, Assistant Attorney General; accom- 
panied by Rober Bicks, legal counsel, Department of Justice 

Statement of identification. 

H. R. 9424 would plug a loophole left by the existing section T’s failure 
to cover asset acquisition by banks. 

“Even though we may still move against this tide of bank mergers 
under Sherman Act sectien 1, our antimerger efforts are nonetheless 
cramped by Clayton Act section 7’s failure to cover bank asset acquisi- 
tions. For mergers may meet Sherman Act standards yet fall before 
the Clayton Act’s more stringent bans. * * *” 

“To apply this Clayton Act standard to bank asset acquisitions, as it 
now does to bank stock mergers, is the clear aim of H. R. 9424. And 
this general, broad aim, apart from disagreements over means, is en- 
dorsed by the President of the United States, the Department of Justice, 
the Federal Trade Commission, and appropriate banking agencies.” He 
is referring to the broad aim, not specific means of accomplishment. 

Justice disagrees with the Treasury Department bill because “it would 
set up competitive tests for bank mergers different from those that 
apply” to other businesses ; and “it might, even beyond the banking area, 
seriously dissipate enforcement efforts by decentralizing responsibility 
for enforcement of Clayton Act section 7.” 

The efforts to substitute the word “unduly” for “substantially” in de- 
fining the lessening of competition or the tendency toward monopoly 
should not be passed over lightly. The words “substantially lessening 
competition” have been interpreted by the courts; “unduly” has not. 

In his opinion, if banks are to be exempted, they should be exempt from 
the antitrust laws. But he does not think “it is sound to weaken the 
standards and then proclaim that they are subject to antitrust stand- 
ards.” 

If the pending proposal becomes law, “the Department of Justice would 
without doubt pay great heed to each banking agency’s judgment of a 
bank’s chances to prosper. This anticipated pattern of section 7’s en- 
forcement against bank asset acquisitions should go a long way toward 
meeting the problem of ‘failing’ banks the Federal Deposit Insurance 
Corporation raises. 

“Even more basically, however, I suggest this committee weigh care- 
fully the wisdom of tailoring section 7’s strictures to the assertedly 
unique needs of the banking industry. In the more than 60 years since 
the Sherman Act’s passage no one has suggested its provisions did not 
apply to banks as to all other sectors of American business.” 

These remarks would be directed toward the Treasury bill as well as 
H. R. 9424. 

“The need for some premerger notification provision stems from prob- 
lems inherent in present means available for discovering mergers before 
they occur.’”’ Described the procedures used in ferreting out proposed 
mergers. 

The information gathered in this process is handled in a confidential 
manner. 

It must be concluded that under existing law without required pre- 
notification, those companies who are inclined to violate the prohibitions 
have an advantage over those who desire to comply with the law. 

Submitted to the subcommittee amendments the Department of Justice 
would like to see put into the bill, and summarized those amendments. 


79425—56——2 





































































































































XVIII 


Page 


178 


181 


182 


184 


186 


187 
188 


200 
201 





DIGEST OF TESTIMONY 


Fray, MAy 25, 1956 
Statement of Herbert Bergson on behalf of the American Bar Association 


Statement of introduction. 

The position he presents “was overwhelmingly recommended by the 
Clayton Act Committee of the Section of Antitrust Law.” It also repre- 
sents the views of the Council of the Antitrust Section and the House of 
Delegates. 

First of all, the bar association “favors and recommends enactment of 
the proposal to embrace asset acquisitions by banks within the cover- 
age of section 7.” However, the bar association opposes the provisions 
requiring “prior notice to or approval by the Government as prerequisite 
to consummation of a merger or acquisition.” 

The 90-day delay following premerger notification would be exceed- 
ingly harmful to many proposed transactions, good as well as bad. 

Another difficulty is determination of the dollar test to be used. “But 
any dollar test, regardless of amount, is incompatible with modern 
standards of antitrust administration which look not to size but to the 
competitive criteria of market effect, irrespective of whether the indus- 
try concerned be large or small.” 

Present sources of premerger information are adequate; “the Gov- 
ernment neither has been nor is likely to be significantly hampered with- 
out a mandatory notification law.” 

“Finally, the American Bar Association recommends passage of a 
proposal to strengthen existing antitrust enforcement procedures by 
granting the Federal Trade Commission authority to institute court pro- 
ceedings to enjoin mergers prohibited by section 7 of the Clayton Act 
immediately upon the issuance of a complaint by the Commission.” 

Although he believes the FTC should have this authority, “something 
should be done to make or to give these matters priority before the 
Commission, so that they won't hang fire for a considerable period of 
time.” 

He could not offer an alternative to the dollar test as to who should be 
required to file. 

“You are only going to delay mergers by this bill and the big mergers 
which don’t have the effect of substantially lessening competition are 
still going to be lawful.” 

He would hope Congress would not enact this bill; but if it does, he 
would leave the dollar limitation in. 


Statement of Philip F. Welsh, attorney, Association of American 
Railroads 

Statement of introduction. 

The railroads feel they should not be blanketed under the proposed 
bill “because all transactions among railroads relating to corporate 
mergers, transfers of control, and important acquisitions are already 
the subject of a detailed scheme of statutory regulation under section 5 
of the Interstate Commerce Act, which is entirely adequate to protect 
the public.” 

He has no objection to continuance of the present provision of section 7 
of the Clayton Act covering mergers not approved by the ICC. 

Another flaw in the bill, as he sees it, is that there is no standard for 
determining what is relevant information. Nor is there provision to 
obtain adjudication as to what is relevant. But, “they have either got 
to furnish the information requested or take the chances in a penalty 
proceeding in which they may have to pay five to fifty thousand dollars.” 
However, this provision is qualified by using the word “willfully.” 
Statement of J. D. Durand, secretary and assistant general counsel, the 

Air Transport Association of America 

Statement of introduction. 

Sees no necessity for the airlines having to submit premerger informa- 
tion to the Department of Justice. ‘Section 408 of the Civil Aeronautics 
Act makes it unlawful for any airline to consolidate or merge with an- 
other or to acquire another airline unless, upon application to the Civil 


Aeronautics Board, such merger, consolidation, or acquisition is approved 
by the Board. 
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“The Board does not have the duty of keeping itself informed with 
regard to mergers or consolidations of airlines. The airlines have the 
duty of informing the Board of contemplated mergers and of obtaining 
the Board’s approval of them, and failure to discharge this duty sub 
jects the airlines to civil and criminal penalties.” 

In order to gain CAB approval, airlines proposing to merge “must 
demonstrate, in a public hearing, to the satisfaction of the Board, that 
the proposed merger is consistent with the public interest, that it will not 
result in creating a monopoly or monopolies and thereby restrain com 
petition or jeopardize another airline not a party to the transaction.” 

In addition to these safeguards, there is the right of other interested 
airlines to intervene in the proceedings “and to have a full hearing on 
any claim that the merger would restrain competition or jeopardize 
their operations.” 

“Section 414 of the Civil Aeronautics Act specifically provides that the 
antitrust laws, including the Clayton Act, shall not apply to mergers 
approved by the Board under section 408 of the Civil Aeronautics Act.” 

Mr. Durand said, “The Attorney General has no right to intervene in 
section 408 proceedings although the Board doubtless would permit such 
intervention upon request, and has done so.” But enforcement authority 
is vested in the Board. 

Although this proposed legislation may be necessary for unregulated 
corporations, it is not necessary for airlines. 


MOonDAY, MAY 28, 1956 


Statement of Harvey M. Crow, assistant general counsel, National 
Association of Manufacturers 
Statement of identification. 
One major flaw in H. R. 9424 is that it “would disregard all competi- 
tive implications and in lieu thereof substitute a dollar standard to 
serve as the sole criterion for halting acquisitions for a period of 90 


days.” He felt this provision might be interpreted by enforcement 
agencies as a “congressional finding of fact that any merger or acquisi- 
tion meeting the dollar standard is prima facie unlawful.” Scope of 


, 


the requirement “is virtually limitless.’ 

Present authority in hands of enforcement agencies is sufficient to 
move against mergers having anticompetitive effect. 

Notification and information provision would not only be a burden on 
companies in domestic commerce but also those doing business abroad. 

Even though 90-day waiting period could be waived, this action would 
not necessarily avoid subsequent proceedings testing legality of the 
merger. ’ 

The 90-day wait would probably prevent desirable transactions from 
ever being consummated. 

Because of difficulties involved, enforcement agencies might further 
delay a transaction by obtaining a temporary injunction, “even though 
evidence of adverse competitive effects is not convincing.” 

Any form of delay would unduly handicap businesses “without offer- 
ing a compensating advantage to the Government and in our view is 
not in the public interest.” 

The burden of compiling the data requested would be onerous. 

Seemingly, the bill imposes an obligation to furnish “relevant infor- 
mation” indefinitely. 

Present sources of information are adequate. 

Although they recognize the mathematical number of mergers, they 
“are not at all sure that the number of those mergers which might be 
affected by this legislation have any economic significance whatever.” 
They feel the freedom of action of American businessmen will be im- 
paired by this legislation. 

Another objection to the bill is that it does not require the Government 
agencies to keep submitted information confidential. 

Opposes granting to the FTC the right to obtain a temporary injunction 
to restrain a pending merger. 

Mr. Crow believes the spirit of the 'egislation to be one of hostility 
toward all mergers. 
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Even the securing of a waiver will take time and delay or stop pro- 
ceedings. “Until such time as a showing has been made that enforce- 
ment is actually hampered by lack of adequate statutory authority 
under section 7, we do not believe that this type of legislation should 
be enacted.” 

“Finally, enactment of additional legislation relating to corporate 
mergers and acquisitions seems premature since the courts have not yet 
interpreted the substantive provisions of section 7 of the Clayton Act as 
amended in 1950.” 

Senator O'Mahoney said a substitute for the use of the $10 million 
test might be the determination as to whether a company was owner- 
managed or “one in which the stock is scattered among hundreds of 
small stockholders and the managers exercise control through the own- 
ership of a very small percentage of the stock.” 


Statement filed by H. Ober Hess, of Ballard, Spahr, Andrews & Ingersoll, 
attorneys 


They had two major objections to the bill: (1) The effective date of 
the bill: and (2) the acquiring increased stock interests in subsidiaries. 
Both objections were met by the proposed revisions suggested by the 
Attorney General. 


Statement of Russell B. Brown, general counsel, Independent Petroleum 
Association of America 

Statement of introduction. 

The only provision of the pending bills he will discuss is the one 
involving premerger notification. 

Although they realize the necessity for antitrust laws and their ade- 
quate enforcement, they feel the Government should not “restrict free- 
dom of competition and normal business activity—which are the very 
things it is attempting to protect. It is our feeling that premerger no- 
tification would have such adverse effect. We, therefore, oppose the 
enactment of such proopsals.” 

Does not believe the need for premerger notification has been demon- 
strated. 

The 90-day requirement ‘“‘would be extremely disruptive of the normal 
business activities of independent producers of oil and gas,” where speed 
of action is necessary. 

Frequently the small independent oil producer wants “to liquidate his 
assets quickly so as to obtain the capital with which to undertake a new 
exploratory or development effort.” It is likely the larger company 
would have assets in excess of $10 million, which would necessitate the 
90-day wait. This would often nullify such transactions. 

He thinks the Government should look into the instances of a large 
corporation acquiring production by buying out smaller companies, thus 
diminishing competition. His objection is to the 90-day wait where the 
transaction would have no anticompetitive effect. 

“Strengthening proposals to enforce the law against the guilty has 
our strong approval.” But, “nothing builds antagonism against a law 
so much as one where the enforcement requires the punishment of or 
interference with the innocent along with the guilty.” 

In his opinion, “if notice is desirable for the convenience of the ad- 
ministrative agents, an amendment to our antitrust laws requiring 
postmerger notification of competitive acquisitions involving large cor- 
porations, the assets of which exceed some stated amount, would seem 
to be the most that is in order.” 

Senator O’Mahoney pointed out that postmerger notification “would 
kill the effect and the purpose of the bill which * * * is premerger noti- 
fication in order that no monopolistic merger may slide by unknown.” 
It is not the purpose of the bill to create undue hardships or difficulties 
for businesses. 

He thought the suggestion that the test to be used instead of the $10 
million test would be whether a corporation were owner-managed 
or controlled by a management holding relatively little of the stock 
would be quite an improvement. 

Discussed some problems specifically related to the petroleum industry. 

Thinks the provision for allowing waivers would be of some help, but 
should be defined in the law as clearly as possible. Even a bad law is 
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easier to comply with than a changing impulse of regulatory responsi- 

bility.” 

Statement of Benjamin F. Castle, executive vice president, Milk Indus- 
try Foundation 


Statement of introduction. 

Furnished background information on the industry. 

There have been many desirable mergers among the smaller com- 
panies. “Now we feel that anythiiug that makes the bargaining posi- 
tion of the small company more precarious is bad. Therefore, we 
think the premerger notification requirement of H. R. 9424 is bad.” 

Not only would H. R. 9424 impede natural business progress, but it 
would deprive a man of “a basie right of the American citizen to dis- 
pose of his property.” 

It was pointed out to Mr. Castle that the bill as drafted did not cover 
a situation where the acquired company was in intrastate commerce 
only. Therefore, since most of the small producers do only intrastate 
business they would not be affected. 


Trourspay, May 31, 1956 


Statement of Commissioner John W. Gywnne, Chairman; accompanied 
by staff members of the Federal Trade Commission 

His statement is to cover three aspects of merger problem : “First, pre- 
merger notification ; second, injunctive authority ; and third, extension of 
the law to cover acquisitions, where either the acquiring or acquired 
corporation is in commerce.” 

The premerger notification provisions would be helpful to them. 

“There is, of course, no magic in the figure of $10 million which is the 
lower limit fixed in the bill. An examination of many mergers, however, 
leads us to believe that most acquisitions of probable economic effect 
would be covered if that figure is adopted.” 

He, personally, would have no objection to an amendment providing 
for expedited action on applications that come under the waiver rule. 

There should be no conclusion that “the bill would be interpreted as 
the equivalent of a congressional find of fact that any merger or acquisi- 
tion meeting the dollar standard is prima facie unlawful.” 

Prior notification should also be helpful to the merging companies. 

Reporting requirements should be limited to transactions which would 
have a substantial effect on competition. 

The exemptions from reporting recommended by Judge Barnes “are 
worthy of careful consideration.” He does not believe there would be 
any undue delay in ¢onsummating transactions because of the notifica- 
tion procedure; “every possible effort should be made by the agency to 
eliminate unnecessary delay and unnecessary harassment of the people.” 
Also, the waiver provision in the bill should be quite helpful. 

“The provision of the bill conferring injunctive powers on the Federal 
Trade Commission is another good feature. At the present time we do 
not have adequate power in this regard.” 

Suggested incorporation of “an amendment to the substantive features 
of section 7, which would make the law applicable when either corpora- 
tion is in interstate commerce.” 

He sees no reason for amending the Clayton Act and broadening its 
jurisdiction so that it would apply to transactions which affect inter- 
state commerce as well as those which are actually in intrastate com- 
merce, 

Where specific applications for waivers were received by the FTC, 
they might be acted upon on either an ad hoc basis or under procedures 
drafted by the Commission with approval of the Attorney General. 

Discussed premerger injunctive procedure. 

Thinks the suggestion that it be required that merger notification in- 
formation be handled in a privileged or classified manner is a good 
one. 


Statement by T. M. Evans, president, H. K. Porter Co. 
Statement of introduction. 


It is his feeling the antimerger bill will not solve the problems under 
study, but “will do far more harm than good.” His company has grown 
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through acquisitions which he believes were good for all concerned, 
both in his company and the acquired companies. 

“We feel that our company has actually kept many companies in busi- 
ness by bringing them into our organization, by putting money into new 
equipment and expanion. 

“Our growth, through acquisition of companies, has strengthened 
rather than lessened competition * * *” He believes this growth would 
have been impossible under the proposed bill. 

He recognizes the need for doing something about the increase in eco- 
nomic concentration, and suggests: ““An individual is taxed at a gradu- 
ated rate according to his income. Why shouldn't a corporation have 
this same principle applied to it and for the same reasons?” 


Statement of Ellsworth Alvord, American Mining Congress 

Statement of introduction. 

“The American Mining Congress is not opposing the basic idea that 
notification of mergers be given to the Federal Government. We do, how- 
ever, want you to examine with the greatest care the way in which that 
objective would be carried out under the bills as now written.” 

Listed what he feels would be 12 adverse effects of the proposed legis- 
lation. Some of these could “perhaps” be remedied by amendment ; others 
“can only be remedied by a basic suggestion—drop the so-called pre- 
merger notification approach and adopt a system of postacquisition- 
premerger notification.” 

One remedy would be to decrease the waiting period. 

“The combination of prompt postacquisition notice on stock and asset 
acquisitions not involving mergers, and premerger notice on actual mer- 
gers, would accomplish the objectives of the present legislative proposals, 
while minimizing their paralyzing side effects.” 

In his opinion the proposed legislation constitutes “a broad attack on 
all mergers—good and bad alike—through creation of a procedural bar- 
rier which will block more good mergers than bad ones.” 

Expressed concern that the waiting period might turn out to be longer 
than the prescribed 90 days. 

Recomniends that the governmental agencies be prohibited from re- 
questing extensions of the waiting period. 

Suggests that “information furnished to the Government be kept 
confidential, with appropriate penalties for Government employees dis- 
closing information or using it for their presonal benefit.” 

Proposes the bill, if enacted, not become effective for a period of 
120 days. 

Suggests that “commitments or rights created before enactment be 
exempted from the waiting period provisions.” 

Urges exemption for certain types of stock transactions; for trans- 
actions between a parent corporation and its subsidiaries ; for transfers 
of legal title as collateral for security purposes ; for foreign corporations ; 
and for acquisitions of undeveloped or only partially developed mining 
properties. 

Additional suggested amendments: “Exemption of stock acquisitions 
which do not involve the transfer of practical control * * * ; exemption of 
the purchase of stock of corporations having capital and surplus of less 
than a minimum * * *; exemption of the purchase of assets of less 
than the $5 million minimum amount specified in the bills, regardless of 
their value relative to the capital of the selling corporations * * *; pro- 
vision specifically requiring reguations waiving the 90-day waiting 
period for cases which can have no effect on competition; clarifying 
language to make ti clear that a single notice can cover a series of 
related acquisitions, and clarifying language to make it clear that notice 
of a contemplated acquisition will meet the terms of the statute and 
that changes in the terms of an acquisition subsequent to notice will 
not require a new notice.” 

Even though the bills state “that failure by the Government to inter- 
pose objection to an acquisition within the 90-day period shall not bar 
subsequent proceedings, if in fact, the Government stands by silently for 
90 days and permits a merger to occur, it will be extremely difficult for 


it to win a case under the Clayton Act after the merger has gone 
through.” 
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Prepared statement containing specific language for suggested amend 
ments inserted in the record at this point. 

Resumption of oral testimony. 

An additional proposed amendtment inserted at this point. 

Would have no objection to a provision for a 90-day waiting period 
before final commingling or final consummation of a transaction if the 
transaction involved assets. However, if stock is involved it is a differ- 
ent situation. 

In “transactions which are clearly entitled to exemption” Mr. Alvord 
suggests “it be made mandatory for the appropriate agencies to issue 
regulations providing such exemptions.” 

Agrees with most of the proposed amendments submitted by the 
Department of Justice. 


Statement of Thomas A. Bradshaw, American Life Convention and the 


Life Insurance Association of America; accompanied by Dr. Orson 
H. Hart 


Statement of introduction. 

“Like most Americans, we are in sympathy with governmental policy 
which encourages competition throughout the economy and discourages 
practices which substantially lessen competition or tend to create a 
monopoly. We believe, however, that H. R. 9424 goes far beyond 
those objectives.” 

Although transactions which are not actually mergers or their equiv- 
alent are supposed to be exempted from the bill’s provisions, he does 
not believe that is “the result of the bill.”. Mr. Bradshaw said, “The 
exemptions are not clear as to their meaning nor will they relieve 
many of the day-to-day transactions of life insurance companies and 
other investors from the notification and waiting period requirements.” 

He is concerned about the provisions of the bill regarding stock and 
assets acquisitions. 

“It can readily be appreciated that both buyer and seller would be 
reluctant to commit themselves 90 days in advance, subject to the pos- 
sibility of an adverse market fluctuation during the waiting period.” 

He is not opposed to the objectives of the subcommittee, but he believes 
the bill “affects routine normal investment procedures which have 
nothing to do with merger or monopoly.” 

Urges that careful consideration be given the proposed amendments 
suggested by Assistant Attorney General Barnes. However, he does not 
believe “they go the whole way.” 


Statement of George Boyd, Jr., American Paper & Pulp Association 

Statement of introduction. 

The language of H. R. 9424 does not make clear the exemption of trans- 
actions that are not mergers or their equivalent. “This language would 
not only embrace transactions commonly regarded as mergers, but also 
would indiscriminately include many transactions which are entered 
into daily by the corporations of this country.” 

Listed other types of everyday transactions he thought would be im- 
properly blanketed in under the language of the bill. 

Criticizes the lack of a provision guarding the confidentiality or secrecy 
of information submitted to the enforcement agencies. 

Suggested an amendment exempting “transactions among units of a 
single corporate family.” 

Proposed an amendment exempting acquisitions of assets of less than 
$5 million: and one defining assets excluded as “unimproved real estate.” 

If this definition were included, it would exclude from coverage the 
acquisition of timberlands as well as other types of acquisitions. 

He is not, however, “seeking to write an exemption in for any partic- 
ular industry.” 

When Mr. Boyd referred to “unimproved real estate” he was referring 
to surface real estate, not mineral rights. Nor did he intend to include 
property that had growing crops of trees that had been planted 
artificially. 

“We would also recommend that the provision in section 1 of H. R. 
9424 which would require the furnishing of ‘such additional relevant 
information as may be required’ be amended to provide that the request 
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be of a reasonable nature which the corporation or corporations could 
normally be expected to meet within 30 days * * *.” 

He also suggested methods for handling the requested and submitted 
information different from those provided in the bill, and urged that 
the information be treated in a confidential manner. 

The association opposes the granting of injunctive powers to the Fed- 
eral Trade Commission. 

They suggest that, if the bill is enacted, the effective date be set for 
January 1, 1957. 


Statement of Henry J. Bison, Jr., National Association of Retail Grocers 

Statement of introduction. 

In making a study of the merger situation, they found 20 mergers 
that took place in 1955 they thought were “significant.” 

They have made a report which includes “several recommendations 
which coincide with the bill.” They support the bill, but he feels “it 
‘an truthfully be said that the bill will not make a real significant change 
in the number of mergers that are prohibited by section 7. The bill is 
adjective; it is procedural; it does not make a merger, which is legal 
today, illegal after the bill is passed.” 

Proposed an amendment to change section 7 “so that if the acquired 
corporation is in intrastate commerce, section 7 would apply providing 
that there may be substantial injury to competition or a tendency to 
create monopoly.” 

Mr. Bison’s prepared statement, The Merger Movement in Retail Food 
and Grocery Distribution, inserted in the record at this point. 

The recommendations contained in this statement are: 

1. “Amend the Clayton Act to provide that section 7 (the merger pro- 
vision) shall apply where either the acquiring corporation or the ac- 
quired corporation is engaged in commerce * * *” 

2. “Amend the Clayton Act to require that merging corporations with 
combined assets of $10 million or over notify the Attorney General and 
the Federal Trade Commission at least 90 days before the proposed 
merger is to take place * * *” 

3. “Amend the Clayton Act to give the Federal Trade Commission au- 
thority to seek court action preventing a proposed merger from taking 
effect, and where it has already taken place to ask for a court order 
preventing the commingling of the assets and facilities of both firms until 
a decision is reached on the legality of the merger.” 

4. “Amend the Internal Revenue Code to provide that the corporate 
surtax of 22 percent be applied to income in excess of $50,000." This to 
be done on a graduated seale. 

5. “Amend the Clayton Act to make cease-and-desist orders entered 
by the Federal Trade Commission final after a lapse of time, as is pro- 
vided for Commission orders under the Federal Trade Commission Act.” 

6. “Amend the Clayton Act to make the meeting of competition an ab- 
solute defense to a charge of price discrimination only in cases where 
the probable effect of the discrimination is not to injure competition sub- 
stantially or tend to create a monopoly.” 

7. “Increase the appropriation of funds for the Antitrust Division of 
the Department of Justice and Federal Trade Commission to be used in 
antimerger work.” 

Resumption of oral testimony. Explained why he thought the bill 
should cover corporations in purely intrastate commerce. 

He said that “in considering mergers, if you are going to do something 
really effective about it, you have got to consider not only the antimerger 


laws which deal with the effects but you have to consider the causes for 
mergers.” 


Statement of Milton A. Smith, associate general counsel, Chamber of 
Commerce of the United States 

Statement of identification. 

They oppose the bills for two reasons: (1) They provide “for an un- 
warranted extension of governmental regulation of a broad range of 
business transactions under the guise of more effective antitrust en- 
forcement”: (2) they “aggravate existing dual or overlapping jurisdic- 
tion over business in the antimerger field.” 
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“This bill also presents a problem in that it contains many vague and 
indefinite terms.” The requirements of this legislation would “make 
it possible for the Federal Government to block any merger or asset 
acquisition regardless of the motivation of that transaction or the actual 
effect which it would have upon competition.” Thus, it would apply “a 
form of licensing or a public-utility concept to business, generally based 
upon a criterion of size.” 

The FTC and Department of Justice have not amply demonstrated, to 
his satisfaction, a need for this legislation. 

The requirements of the bill would apply to mergers and asset acqui- 
sitions other than those which have the proscribed effect on competition. 
Also questioned the “definition of terms” used in the bill. 

Expressed concern about other provisions of the bill. 

The chamber has “a particular concern in the proposal to make bank 
mergers subject to the section 7, Clayton Act.” 

“We feel that the end result of the proposals for premerger notifica- 
tion, for the mandatory 90-day waiting period, and for the furnishing of 
further relevant information upon request, would amount to setting up 
a system of clearances, with all of the attendant frustrating delays. 

“This could disrupt beneficial mergers, without according the parties 
the right to a judicial determination of the legality of the transaction.” 

Believes the power that would be granted the FTC by this bill would 
be different from the power the Department of Justice now has. 

Mr. Smith’s prepared statement inserted at this point in the record. 


Statement of Robert E. Lee Hall, general counsel, National Coal Asso- 
ciation 

Statement of introduction. 

Is appearing to present the association’s objections to the proposed 
legislation. Because there is no monopoly in the coal industry, “the 
proposed legislation and reporting requirements will impose an unfair 
burden on the coal industry, and destroy many of its day-to-day op- 
erations.” 

It is their feeling that the coal industry’s raw material—coal reserves 
and coal lands—is not contained in the ‘“‘stock-in-trade exemption” in 
H. R. 9424. 

They do not believe justification for premerger notification has been 
demonstrated. 

“It does not take a great deal of imagination to see the needless ad- 
ministrative and budgetary burdens that will devolve upon Government 
and industry if the reporting requirements of H. R. 9424 become law. 

“Nor will the public interest best be served by an unwarranted shift 
in emphasis from an after-the-fact enforcement obligation to a before- 
the-fact policing duty.” 

In addition to the aforementioned objections to H. R. 9424, Mr. Hall 
set forth additional objectionable features. It is his contention the bill 
“is loosely drawn and is characterized by the absence of necessary 
definitive standards.” That, ‘the deficiencies in the proposed bills appear 
to raise serious constitutional questions which cast doubts as to the 
ultimate validity of the legislation.” 

Mr. Hall’s prepared statement inserted at this point in the record. 

SATURDAY, JUNE 2, 1956 
Statement of Philip A. Ray, General Counsel; accompanied by John J. 
Kilcullen, Associate General Counsel, and Kenneth F. MeClure, 
Assistant General Counsel, Department of Commerce 

Statement of introduction. 

“The basic problem is, therefore, to develop effective procedures for 
action to prevent mergers and similar transactions which place ob- 
stacles in the path of effective competition, without at the same time 
inhibiting or discouraging mergers which serve the general interest by 
increasing competition.” 

The Department favors the granting of injunctive powers to the 
Federal Trade Commission. 

It should be made clear that “failure to give notification or to supply 
specific data or information would not, in and of itself, render any 
merger or acquisition illegal and subject to divestiture per se,” inas- 
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much as this would have no real bearing on the significance of the 
merger or acquisition. 

The use of the $10 million test would not be a true indicator of the 
significance of a transaction, as many everyday transactions would be 
subject to the reporting provision. 

Therefore, he urged that the legislation be clarified so as to cover only 
the mergers and acquisitions that tend to have an effect upon competi- 
tion. Along these lines, he expressed approval of the suggested amend- 
ments submitted by Assistant Attorney General Barnes, particularly 
the one that would exempt transactions involving assets of under $1 
million. However, even this would not completely solve the problem. 
“Some more effective criteria than dollar value are needed * * *” 

Concurs in the belief that transactions between parent and subsidiary 
corporations, where the parent holds more than 50 percent of the voting 
stock or other share capital of the subsidiary, should be exempted. 

Suggested clarifying the proposed language “intended to remove from 
the coverage of the bill commercial lending transactions involving trans- 
fer of assets as security for loans or foreclosure upon such loan se- 
curity.” 

Also suggested “that consideration be given to an exemption for judi- 
cially supervised corporate reorganizations involving sales of assets or 
dissolution.” 

Senator Watkins made the suggestion that it might be wise to have 
the Department of Justice also notified in cases like this one. 

The term “assets” as used in the bill should be more clearly defined. 

It is his belief the 90-day waiting period might be too long. “We 
feel that a notice period not in excess of 30 days should be a completely 
adequate period * * *” 

Also recommended “that provision be made for a procedure under 
which firms planning a merger or acquisition could, if they should desire 
to do so, seek from the Department of Justice or the Federal Trade Com- 
mission a prior clearance, in appropriate cases, so that they could go 
forward with the proposed transaction in the knowledge that the Gov- 
ernment would not at some later date bring action to require a dis- 
solution.” 

Notification provision of the bill should not take effect until 90 
days after ennctment. Also suggested that “notification provisions shall 
not apply to binding written merger or acquisition agreements entered 
into prior to date of enactment of the bill.” 

Confidentiality of information submitted should be safeguarded. 
Might be well to have a provision in the bill setting forth the exact 
type of information that might be requested from merging firms. 

In clarification, Mr. Ray said: “We don't intend the clearance provi- 
sion to be a substitute for some kind of early warning notification. 
Rather we were suggesting that if you do have notification procedure, 
with the feature we are all agreeing with, that the Government does 
nothing that does not estop the Government from subsequent attack 
on the transaction, then perhaps you ought to have another feature of 
the statute which is not in that at all now, that if a corporation did 
come to the Government early enough and lay its facts before the 
Government, then it would either get clearance or not clearance, if it 
voluntarily decided to do so. This would be a legal clearance as distinct 
from the very informal clearance.” 

Believes the waiver provision to be essential, but wants the categories 
of cases to be waived included in the bill to the greatest possible extent. 

With proper safeguards, he favors this type of legislation. 


Statement of Jerrold G. Van Cise, New York State Bar Association 


Statement of identification. He is appearing on behalf of the Com- 
mittee on the Clayton Act of the Section on Antitrust Law of the New 
York State Bar Association. 

The committee opposes H. R. 9424 and 8S. 3424 “as presently drafted.” 
They favor passage of a premerger notification bill, but feel H. R. 9424 is 
not “a fair and workable statute in three material respects.” 

They feel a 35-day advance notice would be adequate, and should 
be substituted for the 90-day period. 
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“A fair and workable statute, in our opinion, should exempt from 
its requirements transactions among units of a single corporate family, 
such as subsidiaries and affiliates, with each other or with their parent.” 

The bill “requires information to be given 90 days in advance of the 
closing date of many transactions of minor significance to our economy 
A fair and workable statute, in our opinion, should not require advance 
notification of a transaction which does not represent a substantial 
merger or its equivalent.” 

In regard to the bill’s coverage of irrelevant transactions, he said, “The 
bill should absolutely exempt any transaction involving assets not to 
exceed some fixed dollar figure. In addition, it might reasonably exempt 
acquisitions of a foreign corporation only incidentally importing to or 
exporting from this country.” 

It is his personal opinion that the proposed amendments submitted by 
the Department of Justice would go far in the elimination of transactions 
“which are not really substantial mergers.” 

If the waiting period were cut down to 5 weeks, his committee is on 
record as saying they would support the bill. 

His personal reaction was favorable toward the suggestion that the 
enforeed period be quite short, but if the enforcement agencies felt a 
need for additional time, the time could be extended up to 90 days. How- 
ever, he felt many companies would still be uncertain because they would 
not know if the waiver would be given or not. 

Mr. Van Cise’s prepared statement inserted at this point in the record. 


Statement of Elton Hyder, Jr., Texas Independent Producers & Royalty 
Owners Association 


Statement of introduction. 

A resolution adopted by the association expressed as “the opinion of 
the association that the effect of the Celler bill will be harmful to small 
operators and will not accomplish the intended purpose of strengthening 
necessary antitrust laws, such expression to include a statement of 
association position in full support of proper antitrust laws.” 

They feel a clarifying amendment is necessary. That the “exclusion 
of ‘stock in trade held for sale in the ordinary course of business’ from 
the term ‘assets’ is well intended, but inadequate.” It is important to 
know if oil and gas leases are considered to be assets. 

Another defect, as they see it, is that “a good number of the trades or 
sales of independent oil operators may fall within the coverage of the 
bill under its provision for inclusion where the acquired asset or assets 
(assuming assets includes leases in certain cases) equals ‘more than 5 
percent of the capital, surplus, and undivided profits of either the 
acquired or the acquiring corporation, whichever is less.’” This would 
be harmful to the normal trading practices of the small independent 
companies. 

This bill may “seriously cripple the small independent oil company, 
not by intention, by indirection, and this crippling could lead, over a long 
period of time, to a great concentration of control of our oil reserves in 
the hands of a few large companies.” 

There are other fiaws in the bill, such as disclosure of information 
usually held secret to the companies and valuation of assets. 

Mr. Hyder suggested two specific amendments to the proposed legis- 
lation. 


Statement of Roswell L. Gilpatrice, Cravath, Siwaine & Moore 

Statement of introduction. 

The subcommittee should give further study to the notification provi- 
sions of H. R. 9424 before it is reported to the Senate for passage. 

“The vice of the Celler bill * * * is not the lack of merit in the idea 
behind it, but rather the fact that its provisions go far beyond accom- 
plishing what Judge Barnes originally urged and the Economic Report 
of the President recommended.” 

The bill does not make clear the assertion that transactions which 
are not actually mergers are exempted from the reporting requirement. 

Listed some of the transactions the bill could be interpreted as apply- 
ing to, which were not “in essence a merger or its equivalent.” 

Finds nothing in the bill to indicate that merger transactions having 
no anti-trust significance are exempt from notification requirement. 
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The proposed amendments submitted by Judge Barnes meet some of 
the objections but “they go only part way toward remedying the known 
defects and indeed raise still further problems.” Cited some of the 
problems. 

There could be confusion in determining what information should be 
submitted. Also, there is no limitation on the time in which additional 
information may be required by the Government. 

“Another element of the bill that requires further study pertains to 
the 90-day waiting requirement. To require 90 days’ advance notice of 
a corporate merger or acquisition seems unrealistic in light of the many 
practical problems involved.” 

The language authorizing waiver of the waiting requirement “will 
probably not be the panacea that supporters of the legislation think 
it is.” 

Other questions were raised about the language of the paragraph deal- 
ing with excepted transactions, 

“In view of the uncertainty and vagueness of important portions of 
the bill which, if enacted in its present form, could only be resolved by 
litigation, the penalty provisions of the bill deserve careful consid- 
eration. 

“Notwithstanding the proposed language of reservation, it seems 
doubtful that the Government, in bringing a suit for an alleged violation 
of section 7 relating to an acquisition in connection with which all re- 
quired information has been submitted, and all of the Government’s 
requests for additional information have been meticulously complied 
with, would be in as favorable position to bring suit as it would be 
under the existing statute.” 

Corporations already subject to the authority of a Federal regula- 
tory agency would be further burdened by the necessity of reporting to 
the FTC and Department of Justice. 

“It would appear advisable” to make the effective date of the bill 
6 months after enactment. 

He is not opposed to the “concept of notification where there really 
is a competitive effect involved.” 


Statement of Merrill Griswold, American Research & Development 
Corp.; accompanied by John Barnard, Jr., Gaston, Snow, Rice 
& Boyd. 

Statement of introduction. 

They had previously felt that H. R. 9424 would not affect them, but 
now find “that the technical provisions of these proposed amendments 
of the Clayton Act would impose upon us a serious disability.” They 
are particular concerned with the 90-day waiting period. 

They might be particularly hamstrung by the stock acquisition and 
assets provisions. 

Most of their investments are in new, struggling concerns, where a 
90-day delay in investment of additional capital ‘could easily result in 
bankruptcy for that small company.” It could also inhibit additional 
expansion. 

They do not object to the aims of the legislation. “If any of our 
portfolio companies merge or acquire stock or assets of another com- 
pany, or if we sell a stock investment to another corporation, those 
transactions would be, and should remain, subject to the prohibitions 
of section 7, including the notice and waiting period requirements. 

“We ask, therefore, that companies such as American Research & 
Development Corp. be exempted not from the Clayton Act or even from 
section 7 generally, but solely from the notice and waiting period re- 
quirement as it would apply to our acquisitions of stock.” 

Suggested specific language for such an amendment. 

In addition to urging exemption for regulated investment companies 
from this proposed legislation, they also urged that Congress “expand 
the exemptive powers of the administrative agencies in the manner 
proposed by the Department of Justice.” 


Statement of James F. Hoge, Commerce and Industry Association of 
New York 


Statement of introduction. He is chairman of the association’s 
committee on the antitrust law and the Federal Trade Commission. 
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His statement is filed in opposition to the bill as it is drawn, not in 
opposition to the principle of prenotification. However, they believe 
the waiting period is too long—that 30 days would be sufficient. 

He is not in opposition to the PTC seeking judicial relief in the courts, 
but he is opposed to the way in which the bill is drawn. This bill would 
reverse the administrative concept of section 11. 

He would have no objection to this provision if it were written into 
the bill that the court be given discretion over the merits of the case; 
“that the case should be transferred to the courts for trial in the courts 
with the Commission being the moving party, just as the Attorney Gen- 
eral would under present (section) 15.” 

He is in agreement with the general objectives of the legislation. 

Mr. Hoge’s prepared statement inserted at this point in the record. 
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Letter from the Board of Governors of the Federal Reserve System 

Outlined cases wherein it might “be desirable in the public interest 
to permit the merger of two banks even though the effect would be to 
lessen competition substantially.” 

Emphasized “desirability of advance approval of bank mergers by 
the appropriate Federal bank supervisory authority.” 

Believe it unnecessary to require advance notice in the case of acquisi- 
tion of bank stocks. 


Letters from the Federal Trade Commission 
The FTC approves the general approach of S. 3341 and S. 3424, as 


demonstrated in Chairman Gwynne’s testimony before the subcommittee 
on H. R. 9424. 


Letter from the Secretary of Commerce 

The Department of Commerce is in sympathy with the premerger 
notification concept. “The Department would urge, however, that in 
developing legislation to implement this principle great care should be 


taken to avoid unnecessary and unwarranted Government interference 
with necessary and desirable business transactions.” 


Letter from the Department of Justice 


While favoring the concept of S. 3341, the Department suggested some 
further amendments it felt would be necessary. 


Letter from thc Federal Trade Commission 


Transmitted with the letter “is a draft of a bill amending sections 7, 
11, and 15 of the Clayton Act to provide for application of section 7 of 
the act to mergers where either the acquiring or acquired corporation is 
in commerce, prior notification of certain mergers, means of requiring 
effective divestiture, finality of orders, premerger injunctions, and for 
other purposes.” 


Letter from the Civil Aeronautics Board 

The Board does not oppose the pending legislation, but the Board does 
believe it is not necessary for the “effective control of the acquisition 
of the stock or assets of air carriers subject to the Civil Aeronautics 
Act of 1938.” 
Letter from the Interstate Commerce Commission 

If H. R. 9424, S. 3424, or S. 33841 should be adopted, the ICC urges 
that it “be exempted from the application thereof.” 


Memorandum from the Securities and Exchange Commission 

The SEC “believes that the exemption in section 7 of the Clayton Act 
for acquisitions consummated under the Holding Company Act is appro- 
priate. The Commission suggests that it be made clear whether such 
acquisitions are intended to be exempt also from the notice requirement 
now proposed to be added to section 7.” 


Letter from the Federal Power Commission 


It is the FPC’s assumption that the 90-day notice provision would not 
apply to mergers approved by the Commission, but the three bills under 





XXX 


Page 


478 


479 


481 


482 


485 


$86 


187 


488 


489 


492 


494 


498 


DIGEST OF TESTIMONY 


consideration are possibly ambiguous. “We recommend that the am- 
biguity be eliminated.” 
Letter from the Small Business Administration 

“The Small Business Administration concurs with the objectives of 
the three bills under consideration,” but “takes no position with respect 
to the technical sufficiency of the proposed legislation.” 
Letter from the Department of Agriculture 

The Department recommends certain changes in the bills so as “to 
make the provisions with reference to mergers by packers uniform with 
those relating to other corporations and to clarify the jurisdictional mat- 
ters in connection therewith.” 
Letter from the Federal Communications Commission 

Except for some noted reservations, “the Commission has no objection 
to the three bills under consideration.” 
Letter from the National Association of Motor Bus Operators 

Inasmuch as the motor carrier industry is regulated by the Interstate 
Commerce Commission they asked that they be exempted from the bills 
under consideration. 
Letter from F. Eberstadt & Co. 

H. R. 9424 raised many questions, but they were particularly concerned 
with the 90-day waiting period ; suggested that it be shortened. 
Letter from Abraham é& Co. 

Wrote in opposition to adoption of H. R. 9424. 


Letter from McLanahan, Merritt € Ingraham 

Requested if H. R. 9424 were passed by Congress and approved that it 
not become effective immediately but instead 90 days after approval. 
Letter from the Bureka-Security Fire & Marine Insurance Co, 


Recommended that transactions in progress and subject to Federal or 
State regulatory authorities be exempted from coverage. 


Letter from the New York Chamber of Commerce 


“The Committee on Law Reform of the New York Chamber of Com- 
merece wishes to express its opposition to H. R. 9424 in its present form, 
and it reeommends that the bill not be reported favorably by the Com- 
mittee on the Judiciary.” 


Memorandum of National Association of Investment Companics 

The association did not ask for exemption from the provisions of the 
three bills, but did “urge that the proposed 5 percent exemption as to 
the purchase of securities for investment be changed to read: ‘10 percent 
of the outstanding voting securities of the corporation in which the in- 
vestment is made.’ ” 
Letter from the Rayon and Acetate Fiber Producers Group 

Opposed the bills as now written, and requested further consideration 
be given at the next session of Congress. 
Statement by the Mid-Continent Oil € Gas Association 


Although they “do not admit the necessity for or the wisdom of en- 
acting H. R. 9424, they suggested an amendment to the bill providing 
minimum money limits for exempted transactions. 


Letter from the National Federation of Independent Business 

Statement submitted favoring the legislation, their attention having 
been directed specifically to S. 3341. 
Statement by Henry Mulryan 

He questions the wisdom of enacting H. R. 9424 because he thinks “it 


will make impossible many normal day-to-day transactions, none of 


which have monopolistic implications.” He felt it might have particu- 
larly harmful effects on small businesses. 
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DIGEST OF TESTIMONY 


Statement by Alvin Shapiro, vice president, American Merchant Marine 
Institute 


He urged that if H. R. 9424 were enacted it be made “inapplicable to 
the maritime industry,” inasmuch as it is already subject to the author- 
ity of the Maritime Board. 


Statement by James F. Fort, assistant to the general counsel, American 
Trucking Associations, Inc. 


“The American Trucking Associations, Inc., takes no position on the 
overall merits or demerits of such a proposal (H. R. 9424) as it would 
affect business organizations, but we do feel objection must be raised to 
those aspects of the bill which would apply to motor carriers subject 
to the jurisdiction of the Interstate Commerce Commission.” 


Statement of the Ohio Manufacturers’ Association 
The association opposes H. R. 9424 as now drafted. 

Letter from Laurence I, Wood, with attached statement by the Com- 
mittee on Trade Regulation and Trademarks of the Association of 
the Bar of the City of New York 

“The committee does not object to the principle of premerger noti- 


fication,” but felt it necessary to submit modifying amendments to the 
bill. 
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WEDNESDAY, MAY 23, 1956 


UNrrep STATES SENATE, 
SUBCOMMITTEE ON ANTITRUST AND MONOPOLY, 
OF THE COMMITTEE ON THE JUDICIARY, 
Washington, dD. C. 

The subcommittee met, pursuant to call, at 10:45 a. m., in room 424 
Senate Office Building, Senator Joseph C. O'Mahoney (acting chair- 
inan of the subeommittee) presiding. 

Present: Senators O°Mahoney, Langer, and Dirksen. 

Also present: Senator Arthur V. Watkins of Utah; Donald P. 
McHugh, Chief Counsel; Jesse J. Friedman, economic consultant; 
Thomas B. Collins, professional statf member; and Gareth M. Neville, 
assistant counsel. 

Senator O’Mationry. The committee will please come to order. 

This session is called to begin hearings on the proposed legislation 
to strengthen the provisions of the Clayton Act dealing with business 
mergers. Specifically, we are concerned with three bills relating to 
these provisions: H. R. 9424, sponsored by Representative Celler, 
chairman of the House Judiciary Committee, which was passed by 
the House of Representatives on April 16, 1956; S. 3341, sponsored 
by Senator Sparkman; and S. 3424, sponsored by Senator Watkins. 

(HH. R. 9424, 8.3341, and S. 3424 are as follows :) 


[H. R. 9424, 84th Cong., 2d sess. ] 


AN ACT To amend the Clayton Act, as amended, by requiring prior notification of corporate 
mergers 

Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That sections 7 and 15 of the Act entitled “An 
Act to supplement existing laws against unlawful restraints and monopolies, and 
for other purposes,” approved October 15, 1914 (38 Stat. 731 and 736, as amended, 
15 U.S. C. 18 and 25) are amended as follows: 

SEcTION 1. That section 7 of said Act is amended by striking the first, second, 
ind third paragraphs, and inserting in lieu thereof the following new paragraphs: 

“No corporation shall acquire, directly or indirectly, the whole or any part of 
the stock or other share capital and no corporation subject to the jurisdiction of 
the Federal Trade Commission and no bank, banking association, or trust com- 
pany shall acquire, directly or indirectly, the whole or any part of the assets of 
one or more corporations engaged in commerce, where in any line of commerce 
in any section of the country the effect of such acquisition of such stock or 
assets, or the use of such stock by the voting or granting of proxies or otherwise, 
may be substantially to lessen competition, or to tend to create a monopoly. 

“No corporation subject to the provisions of this Act shall acquire, directly or 
indirectly, the whole or any part of the stock, other share capital, or assets of one 
or more corporations engaged in commerce, where the combined capital, surplus, 
and undivided profits of the acquiring and the acquired corporations are in excess 
of $10,000,000 until ninety days after delivery to the Commission or Board vested 
with jurisdiction under the first paragraph of section 11 of this Act and to the 
Attorney General of notice of the proposed acquisition. Such notice shall set 
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forth the names and addresses, nature of business, products or services sold or 
distributed, total assets, net sales, and trading areas of both the acquiring and 
the acquired corporations. The parties shall furnish within thirty days after 
request therefor, such additional relevant information as may be required by the 
Commission or Board vested with jurisdiction under section 11 of this Act or 
by the Attorney General. Any corporation willfully failing to give the notice or 
to furnish the required information shall be subject to a penalty of not less than 
$5,000 or nore than $50,000, which may be recovered in a civil action brought by 
the Attorney General. Failure by the Federal Trade Commission, the Attorney 
General, or other appropriate agency to interpose objection to such acquisition 
within the ninety-day period shall not bar the institution at any time of any 
action or proceeding with respect to such acquisition under any provision of law. 
The Commission or Board vested with jurisdiction under section 11 of this Act, 
after consultation with and upon approval of the Attorney General, may establish 
procedures for the waiver of all or part of the waiting requirement in appropriate 
causes, 

“The preceding paragraph shall not apply to corporations purchasing stock 
solely for investment when the stock acquired or held does not exceed 5 per 
centum of the outstanding stock or other share capital of the corporation in 
which the investment is made: nor to the acquisition by one corporation of the 
assets of any other corporation if such assets do not equal more than the sum of 
$5,000,000 or more than 5 per centum of the capital, surplus, and undivided profits 
of either the acquired or the acquiring corporation, whichever is less. The term 
‘assets’ as used in this paragraph shall not include stock in trade sold or held 
for sale by a corporation in the ordinary course of its business. 

“Except for the provisions of the two preceding paragraphs this section shall 
not apply to corporations purchasing stock solely for investment and not using 
the same by voting or otherwise to bring about, or in attempting to bring about, 
the substantial lessening of competition. Nor shall anything contained in this 
section prevent a corporation engaged in commerce from causing the formation 
of subsidiary corporations for the actual carrying on of their immediate lawful 
business, or the natural and legitimate branches or extensions thereof, or from 
owning and holding all or a part of the stock of such subsidiary corporations, 
when the effect of such formation is not to substantially lessen competition.” 

Sec. 2. That section 15 of said Act is amended by inserting after the first para- 
vraph thereof the following paragraph : 

“Whenever the Federal Trade Commission has reason to believe— 

“(1) that any corporation subject to its jurisdiction is acquiring or has 
acquired stock or assets of another corporation in violation of the provisions 
of section 7 of this Act; and 

“(2) that the enjoining of such acquisition or the maintenance of the 
status quo after acquisition pending the issuance of a complaint or the 
completion of proceedings pursuant to a complaint by the Commission un- 
der this section and until such complaint is dismissed by the Commission 
or set aside by the court on review, would be to the interest of the public, 

the Commission. by any of its attorneys designated by it for such purpose, may 
bring suit in a district court of the United States to prevent and restrain violation 
of section 7 of this Act’ or to require maintenance of the staus quo. Any 
such suit may be brought in any district in which the acquiring or the acquired 
corporation resides or transacts business. Upon proper showing. a temporary 
injunction or restraining order shall be granted without bond. In any case 
where injunction or restraining order is granted under this paragraph, the 
Federal Trade Commission shall proceed as soon as may be to the issuance 
of the complaint and to the hearing and determination of the case.” 

Passed the House of Representatives April 16, 1956. 

Attest : 

RA cpu R. Roserts, Clerk. 


[S. 3341, 84th Cong., 2d sess.] 


A BILL To amend the Clayton Act to prohibit certain bank mergers and provide for more 


effective enforcement thereof, and for other purposes 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That (a) the text of the first and second 
paragraphs of section 7 of the Act entitled “An Act to supplement existing laws 
against unlawful restraints and monopolies. and for other purposes”, approved 
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October 15, 1914 (38 Stat. 731, as amended; 15 U. S. C. 1S) 
as follows: 

“No corporation shall acquire, directly or indirectly, the whole or any part 
of the stock or other share capital, and no corporation subject to the jurisdiction 
of the Federal Trade Commission shall acquire the whole or any part of the 
asxets, of another corporation if (1) either the acquiring corporation, or the 
corporation from which such stock, share capital or assets are acquired, is 
engaged in commerce, and (2) the effect of such acquisition of such stock, share 
capital or assets, or the use of such stock or share capital by voting, the grant- 
ing of proxies or otherwise, may be substantially to lessen competition, or 


to tend te create a monopoly, in any line of commerce in any section of the 
country. 


, is amended to read 





é 
; 
‘ 


hil ERI 


“No bank, banking association, or trust company shall acquire, directly or in- 
directly, the whole or any part of the stock, other share capital, or assets of 
any other bank, banking association, or trust company if the effect of such 
acquisition may be substantially to lessen competition, or tend to create a 


monopoly, im commerce in banking or banking service in any section of the 
Fa country. 


ee se 


“No corporation, bank, banking association, or trust company may acquire 
directly or indirectly, the whole or any part of the stock, share capital, or assets 
of any other corporation, bank, banking association, or trust company where 

uy party to such acquisition is engaged in commerce and has capital, surplus, 
und undivided profits aggregating more than $1,000,000, until a period of ninety 
days has passed after delivery by the chief executive officer of the acquiring 
corporation, bank, banking association, or trust company to the Attorney Gen- 
eral and to the Federal Trade Commission of notice of such proposed acquisition. 
\fter such notice is given, the parties shall submit to the Attorney General and 
to the Federal Trade Commission, such additional information as the Federal 
‘Trade Commission, after consultation with and upon the approval of the At- 
torney General, may by regulation require. Whoever, having a duty to deliver 
any such notice or furnish any such information, fails to give such notice or to 
furnish such information, shall forfeit for each day of such failure the sum 
if $5,000 which shall be recovered in a civil action brought by the Attorney 
General. The failure of the Attorney General or the Commission to interpose 
objection to such acquisition within such ninety-day period shall not bar the 
initiation at any time by any department, agency, or officer of the United States 


et ode ab 5 


f any action or proceeding with respect to such acquisition under any provision 
of law. 


“The preceding paragraph shall not apply to corporation purchasing stock 
solely for investment when the stock acquired or held does not exceed 5 per 
centum of the outstanding stock or other share capital of the corporation in 
which the investment is made; nor to the acquisition if such assets do not equal 
more than 5 per centum of the capital, surplus, and undivided profits of either the 
acquired or acquiring corporation, or the sum of $5,000,000 ;”’. 

(b) The fifth sentence of the second paragraph of section 11 of such Act, as 
amended (15 U. 8. C. 21), is amended to read as follows: “If upon such hearing 
the Commission or Board, as the case may be, shall be of the opinion that any 
of the provisions of said sections have been or are being violated, it shall make a 
report in writing, in which it shall state its findings as to the facts, and shall 
issue and cause to be served on such person an order requiring such person to 
cease and desist from such violations, and divest itself of the stock, or other share 
capital, or assets held, or to take such other or additional steps as are necessary 
to restore competition or rid itself of the directors chosen contrary to the provi- 
sions of sections 7 and 8 of this Act, if any there be, in the manner and within 
the time fixed by said order.” 

(c) Section 11 of such Act is further amended by inserting therein, immediately 

fter the sixth paragraph thereof, the following new paragraph: 

“Whenever the Federal Trade Commission has reason to believe that— 

“(1) any corporation is acquiring, has acquired or is about to acquire any 
stock, share capital or assets of another corporation in violation of the pro- 
visions of section 7 of this Act ; and 

“(2) the public interest requires that such violation be enjoined until a 
complaint based upon such violation is issued by the Commission under this 
section, and until such complaint is dismissed by the Commission or any 

| order entered thereon by the Commission is set aside upon judicial review. 
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the Commission shall bring suit in a district court of the United States to prevent 
and restrain such violation. Any such suit may be brought to any attorney of 
the Commission designated by it for such purpose in the district court of the 
United States for any district in which such corporation resides or transacts 
business. Upon proper showing a temporary injunction or restraining order shall 
be granted without bond. Whenever it shall appear to the court before which 
any such proceeding is pending that the ends of justice require that other parties 
should be brought before the court, the court may cause them to be summoned 
whether they reside in the district in which the court is held or not, and subpenas 
to that end may be served in any district by the marshal therof.” 

Sec. 2. Section 1905 of title 18 of the United States Code is amended by insert- 
ing immediately after the word “association”, a comma and the words: “or to 
any report made by any person, firm, partnership, corporation, or association in 
compliance with the third paragraph of section 7 of the Act entitled ‘An Act to 
supplement existing laws against unlawful restraints and monopolies, and for 
other purposes’, approved October 15, 1914 (38 Stat. 731, as amended ; 15 U.S. C. 


18)". 


[S. 3424, 84th Cong., 2d sess.] 


A BILL To amend the Clayton Act, as amended, by requiring prior notification of certain 
corporate Inergers 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congres assembled, That sections 7 and 15 of the Act entitled “An 
Act to supplement existing laws against unlawful restraints and monopolies, and 
for other purposes”, approved October 15, 1914 (38 Stat. 751 and 736, as amended, 
15 U.S.C. 18 and 25) are amended as follows: 

That section 7 of said Act is amended by striking the first, second, and third 
paragraphs, and inserting in lieu thereof the following paragraphs: 

“No corporation shall acquire, directly or indirectly, the whole or any part of 
the stock or other share capital and no corporation subject to the jurisdiction of 
the Federal Trade Commission and no bank, banking association, or trust com- 
pany shall acquire, directly or indirectly, the whole or any part of the assets of 
one or more corporations engaged in commerce, where in any line of commerce 
in any section of the country the effect of such acquisition of such stock or assets, 
or the use of such stock by the voting or granting of proxies or otherwise, may be 
substantially to lessen competition, or to tend to create a monopoly. 

“No corporation subject to the provisions of this Act shall acquire, directly or 
indirectly, the whole or any part of the stock, other share capital or assets of one 
or more corporations engaged in commerce, where the combined capital, surplus, 
and undivided profits of the acquiring and the acquired corporations are in 
excess of $10,000,000 until ninety days after delivery to the Commission or Board 
vested with jurisdiction under the first paragraph of section 11 of this Act and to 
the Attorney General of notice of the proposed acquisition. Such notice shall set 
forth the names and addresses, nature of business, products or services sold or 
distributed, total assets, net sales, and trading areas of both the acquiring and 
the acquired corporations. The parties shall furnish within thirty days after 
request therefor, such additional relevant information as may be required by the 
Commission or Board vested with jurisdiction under section 11 of this Act or by 
the Attorney General. Any corporation willfully failing to give notice or to 
furnish the required information shall be subject to a penalty of not less than 
$5,000 nor more than $50,000 to be resolved in a civil action brought by the 
Attorney General. Failure by the Federal Trade Commission, the Attorney 
General or other appropriate agency to interpose objection to such acquisition 
within the ninety-day period shall not bar the institution at any time of any 
action or proceeding with respect to such acquisition under any provision of law. 
The Commission or Board vested with jurisdiction under section 11 of this Act. 
after consultation with and upon approval of the Attorney General, may establish 
procedures for the waiver of all or part of the waiting requirement in appropriate 
cases, 

“The preceding paragraph shall not apply to corporations purchasing stock 
solely for investment when the stock acquired or held does not exceed 5 per centum 
of the outstanding stock or other share capital of the corporation in which the 
investment is made; nor to the acquisition by one corporation of the assets of 
any other corporation if such assets do not equal more than the sum of $5,000,000 
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r more than 5 per centum of the capital, surplus, and undivided profits of either 
the acquired or acquiring corporation, whichever is less. The term ‘assets’ as 
used in this paragraph shall not include stock in trade sold or held for sale by a 


corporation in ordinary course of its business, 


“Except for the provisions of the two preceding paragraphs this section shall 
not apply to corporations purchasing stock solely for investment and not using 
the same by voting or otherwise to bring about, or in attempting to bring about, 
the substantial lessening of competition. Nor shall anything contained in this 
section prevent a corporation engaged in commerce from causing the formation 
of subsidiary corporations for the actual carrying on of their immediate lawful 
business, or the natural and legitimate branches or extensions thereof, or from 
owning and holding all or a part of the stock of such subsidiary corporations, 
when the effect of such formation is not to substantially lessen competition.” 

Sec. 2. That section 15 of said Act is amended by inserting after the first para- 
graph thereof the following paragraph : 

Ww he never the Federal Trade Commission has reason to believe— 

“(1) that any corporation subject to its jurisdiction is acquiring or has 
acquired stock or assets of another corporation in violation of the provisions 
of section 7 of this Act; and 

“(2) that the enjoining of such acquisition or the maintenance of the status 
quo after acquisition pending the issuance of a complaint or the completion 
of proceedings pursuant to a complaint by the Commission under this section 
and until such complaint is dismissed by the Commission or set aside by the 
court on review, would be to the interest of the public, 

the Commission, by any of its attorneys designated by it for such purpose, may 
bring suit in a district court of the United States to prevent and restrain violation 
of section 7 of this Act or to require maintenance of the status quo. Any such 
suit may be brought in any district in which the acquiring or the acquired corpora- 
tion resides or transacts business. Upon proper showing, a temporary injunction 
or restraining order shall be granted without bond. In any case where injunction 
or restraining order is granted under this paragraph, the Federal Trade Com- 
inission shall proceed as soon as may be to the issuance of the complaint and to 
the hearing and determination of the case.” 


Senator O'Manoney. These bills are designed to strengthen the 
effectiveness of section 7 of the Clayton Act by requiring that ¢om- 
panies proposing to merge give the Government 90 d: ays advance no- 
tice of their intentions, thus providing the enforcement agenc e with 
the opportunity of restraining mergers of doubtful legality before 
they are consummated. 

The proposed legislation would vest in the Federal Trade Com- 
mission the power to seek a court injunction to restrain proposed 
mergers before their consummation; this power would be similar 
to thi at now enjoyed by the Department of Justice. 

‘ach of these bills also contains a highly important provision which 
weld subject bank mergers to the same legal standards of competi- 
tion now applied to coroprate mergers in general. 

The present merger statute was first ‘enacted as section 7 of the 
Clayton Act in 1914. At that time the Sherman Antitrust Act was 
felt to be inadequate to cope with the merger problem because etfec- 
tive action could be taken under that law only after monopoly had 
been achieved. 

In its original form, section 7 applied only to mergers resulting 
in a substantial lessening of competition between the acquired anc 
acquiring corporations. F urthermore, the original section 7 applied 
only against acquisitions of stock. It cont: ained no similar provisions 
concerning the acquisition of assets. 

The result was a legal loophole which led to the total frustration 
of the purpose of Congress for many years. ; ; 

Despite repeated efforts to change the law, it was not until 1950 
that this loophole concerning asset acquisition was closed, with re- 
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spect to corporations under the jurisdiction of the Federal Trade 
Commission; with reference to other corporations, including banks, 
however, the law in this regard remained unchanged. 

The 1950 amendment of section 7 also extended the law to cover 
not merely mergers involving competitors, but all other types of 
inergers as well, wherever the result might be a substantial lessening 
of competition or tendency to create a monopoly in any line of com- 
merce in any section of the country. 

The clear and unmistakable purpose of Congress in approving the 
strengthening amendments of the merged law in 1950 was to provide 
a brake on the alarming growth of economic concentration resulting 
from business mergers. 

It is significant, therefore, that since 1950 the number of such 
mergers has increased steadily each year. In the last 5 years the total 
number of mergers has been far above that for any corresponding pe- 
riod in the last quarter century. 

In 1955 alone, there were more than 500 corporate mergers and 
acquisitions in manufacturing and mining industries, a record num- 
ber for any year since the feverish merger activity of the twenties. 
The number of bank mergers has likewise steadily increased. The 
near record number of such transactions and the size and power of 
many of the corporations involved very properly raised the question 
as to whether further strengthening of the law is needed to cope with 
the merger problem. ; ; 

The approach contained in the bills being considered by this sub- 
committee in the hearings beginning today warrants the most care- 
ful consideration. Under our system of promoting the maximum de- 
gree of freedom of business enterprise, added business regulation must 
not be undertaken lightly. At the same time, the public has a right 
to expect that the power of Government will be used whenever neces- 
sary to protect the democratic basis of the economic system. 

By that I mean that the opportunity of new businesses to enter any 
field should be protected. That is the American system. Where ob- 
stacles to the entry into any field of business are raised by merger 
or any other method, it tends to dry up what we call the free-enterprise 
system. 

It has been very notable to me, particularly in the last 2 years, to 
note the great growth of the so-called billion-dollar corporations. The 
United Press has made it a practice over many yeurs to list the billion- 
dollar corporations in the United States. Many if not most of these 
corporations are engaged not only in interstate but in foreign com- 
merce also. They expand throughout the world. 

In 1954, according to the United Press, there were 72 billion-dollar 
corporations, the total assets of which amounted to more than $201 
billion. If every man, woman, and child in the United States, accord- 
to the latest figures of the United States Census Bureau, which puts 
our population at 167 million people, had a thousand dollars of assets, 
it would still not be equal to the assets of those 72 billion-dollar cor- 
porations of 1954. 

The United Press only last week issued its latest report for 1955. 
The billion-dollar corporations then numbered, I think, about 77, 


and the asset-value was considerably greater than it had been in the 
previous year. 
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This means that there is going on before our eyes an expansion of 
the very largest business enterprises, while the reports are currently 
in the business press not only of failures among small-business enter- 
prises, but failure among enterprises which a few years ago would have 
heen called large businesses. 

A complaint has been made from many sources against the inter- 
est rate policy which has been invoked by ‘the Federal Reserve Board, 
first by the Department of the Treasury in the issuance of konds, which 
it is Claimed has resulted in making it very difficult for medium- 
sized business to obtain loans necessary to remain active. 

All of this emphasizes the importance of the task that this com- 
mittee has before us in the consideration of these bills. 

In the course of these hearings we will have testimony from the 
congressional sponsors of the various bills in both Houses, from vari- 
ous Government agencies whose responsibilities are affected by the 
proposed legislation, and from various business interests which would 
he affected by the measures. 

In addition to the testimony from witnesses appearing in person 
before the subcommittee, we invite others who are interested to pre- 
sent their views in writing to us. 

In view of the fact that the bills before us affect also the banks, as 
well as industrial companies and in view of the fact that we have in both 
the Senate and the House a Banking and Currency Committee, I 
notified Senator Fulbright, the chairman of the Senate Banking and 
Currency Committee, of the fact that these hearings were to be held; 
and also, he notified Senator Robertson, who is chairman of the sub- 
committee which recently brought out the bill passed only a week 
or so ago with respect to bank holding companies. 

I wanted that committee to be fully apprised, of course, of what 
we were doing. 

I pointed out that this session of Congress will presently be drawing 
toaclose. We have almost reached the month of June. If the Con- 
cress believes that it is necessary to raise some more effective obstacles 
toward the merger movement, it will be necessary to do it now. 

That is one reason why this committee may be impressed with the 
feeling that it is necessary to deal with the banking problem. How- 
ever, there is another point of view, and that is expressed in a letter 
addressed to me by Senator Fulbright. This was dated May 16, 1956. 

Dear SENATOR O’MAHONEY: I appreciate your advising me of your subcommit- 
tee’s plans to begin consideration, on May 23, of legislation dealing with bank 
mergers, and your invitation to attend these hearings. I shall be out of the 
city on that date and am, therefore, writing you this letter for the record. 

I enclose, for your convenience, copies of letters which I wrote the chairmen 
of the Committee on the Judiciary, the late Senator Kilgore and Senator Eastland, 
dated February 18 and March 12, 1956, respectively. I also enclose a copy of 
Senator Eastland’s reply, dated March 20, 1956. 

The purpose of my letters, as they show, was to call attention to the jurisdiction 
of the Committee on Banking and currency over legislation relating to banking 
under Senate rule XXV, and to protect and reserve that jurisdiction. 

For some time the staff of the Senate Committee on Banking and Currency has 
been working with representatives of the Federal bank supervisory authorities 
and banking organizations with a view toward placing legislation before this 


committee dealing with the problem of bank mergers. I am informed that a 
proposal is now being considered by the Bureau of the Budget which represents 
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the views of the Treasury Department, the Federal Deposit Insurance Corpora- 
tion, and the Federal Reserve Board, and that it may be transmitted to the 
Congress within the next few days. If so, I intend to introduce it. If not, I 
may ask the Federal Reserve Board for its recommendation in the form of a 
draft bill. I am sure such a bill would be referred to the Committee on Banking 
and Currency. Briefly, it would amend the Federal Deposit Insurance Act to 
require the prior approval of bank mergers by (1) the Comptroller of the Cur- 
reney if a national bank is involved; (2) the Federal Reserve Board if a State 
member bank, is involved; or (3) the Federal Deposit Insurance Corporation 
if a nonmember insured bank is involved. These agencies would be required 
to take into consideration whether the effect of the merger may be to lessen 
competition unduly or tend to create a monopoly, as well as other factors 
peculiar to banks. 

There may well be circumstances (and there have been in the past) in which 
a bank merger may substantially lessen competition and yet in which the merger 
may be desirable from the point of view of sound banking and the public interest. 
Illustrative examples of such circumstances are listed below. 

1. Where there is a reasonable probability of the ultimate failure of the bank 
to be acquired. 


2. Where because of inadequate management the acquired bank’s future pros- 
pects are unfavorable. 

3. Where the acquired bank is a problem bank with inadequate capital or un- 
sound assets and its acquisition by another bank would be the best practical 
means of dealing with the problem. 

4. Where the acquired bank has no adequate provision for management succes- 
sion or its management is incompetent. 

5. Where the acquired bank is an uneconomic unit or is too small to meet the 
needs of its community by providing loans of sufficient size or by providing needed 
banking facilities. 

6. Where several banks in a small town are compelled by an overbanked situ- 
ation to resort to unsound competitive practices which may eventually have an 
adverse effect upon the condition of such banks and the merger of two or more of 
the banks would, therefore, be in the public interest. 

It has been pointed out to me that these circumstances, and other factors pecul- 
iar to banking institutions, are within the cognizance of bank regulatory agencies, 
rather than the Department of Justice. 

I am not now in a position to say that I should favor the above-described bill 
over those pending before your subcommittee, although I am inclined to that 
belief at present. However, I certainly believe that point of view should be con- 
sidered by the Congress, and by the committee charged with responsibility for 
banking legislation. 

Therefore, I should oppose the final enactment of the bills pending before your 
subcommittee, insofar as they relate to bank mergers, unless and until the com- 
mittee of which I am chairman has an opportunity to consider this question. I 
would hope that this could be done at this session, although I cannot say posi- 
tively at this time that that will be possible. 

Sincerely yours, 
J. W. Fursricnt, Chairman. 

Attached to this letter from Senator Fulbright are copies of his let- 


ters to the late Senator Kilgore and to Chairman Eastland, which I 
shall not read, but they will be made a part of the record. 
(The letters referred to are as follows :) 


UNITED STATES SENATE, 
COMMITTEE ON BANKING AND CURRENCY, 


March 12, 1956. 
Hon. JAMES O. FASTLAND, 


Chairman, Judiciary Committee, 
United States Senate, 
Washington 25, D.C. 


DeaR SENATOR EastLanp: Attached for your information is a copy of a letter 
I wrote to the late Senator Kilgore concerning legislation pending before your 
committee to regulate bank mergers. 

My purpose in bringing this letter to your attention is to protect this commit- 
tee’s claims to jurisdiction over the subject matter. 
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The committee staff is currently studying the problems involved in bank mergers 
and is preparing legislation in line with the views expressed by the Federal bank- 
ing supervisory authorities. 

Sincerely yours, 
J. W. Forsrient, Chairman. 


UNITED STATES SENATE, 
COMMITTEE ON BANKING AND CURRENCY, 
February 18, 1956. 
Hon. HaRLEY M. KILGorE, 
Chairman, Senate Judiciary Committee, 
United States Senate, Washington, D.C. 


Deak SENATOR Kitcore: There is now pending before your committee a bill, 
Il. R. 5948, to amend sections 7 of the Clayton Act, to prohibit bank mergers by 
asset acquisition when the effect may be substantially to lessen competition or 
to tend to create a monopoly. 

The Federal banking supervisory authorities and many individual bankers 
have expressed the view that amending the Clayton Act is not the proper approach 
to this problem. They believe that this is primarily a banking problem and 
should be resolved by amendment of the banking statutes. Several members of 
the committee have indicated their interest in this problem and wish to explore 
the situation fully. 

As you know, our committee under Senate rule XXV has exclusive jurisdiction 
over legislation relating to banking. Accordingly, I feel it is necessary to advise 
you that this committee is compelled to reserve the privilege of considering all 
bills dealing with bank mergers. 

| am sending a copy of this letter to Senator Capehart, 
ber of the committee. 

Sincerely yours, 


ranking minority mem- 


J. W. Futsrigut, Chairman, 

Senator O"Manoney. Frequently, of course, bills are introduced 
and referred to this or that committee of either House which deal with 
subjects which come within the jurisdiction, in one way or another, 
of other committees, and the Congress has always found it possible to 
adjust such overlapping or conflict. 

[ can hardly say that either of those words is proper in this connec- 
tion because, after all, whatever legislation is passed is passed by the 
Congress as a whole. The committees are merety agencies of each 
body and of the whole Congress, to develop all of the facts, and I have 
no doubt that this committee and the Committee on Banking and Cur- 
rency can come to an understanding with respect to what should be 
done. 

Mr. Cotirns. Mr. Chairman, may we offer these bills for the record 7 

Senator O’Manionry. The bills will be entered as part of the record. 

Mr. McHvuen. Our first witness is Senator John Sparkman. 


Senator O’Matronry. Senator Sparkman, w 


are glad to have you 
here. 


STATEMENT OF HON. JOHN SPARKMAN, UNITED STATES SENATOR 
FROM THE STATE OF ALABAMA 


Senator SparkMAN. Thank you, Mr. Chairman, and gentlemen of 
the committee. 

Mr. Chairman, I have a prepared statement. I believe members of 
the subcommittee have been furnished copies of my statement. 

Mr. Chairman, I am deeply appreciative of your affording me this 
opportunity to present my views on the necessity for legislative action 
to stem the current merger trend. This problem is one for which all 
of us have long shared an acute concern. 
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To be sure, an answer is not easily found, but I hope that I can 
be helpful in your efforts to halt and to reverse a trend which threatens 
the continued vigor of our economy. 

In treating the subject of mergers, it may be best to begin by re- 
examining the public policy which underlies our antitrust laws. "This 
policy, as Judge Learned Hand has so brilliantly observed in the 
celebrated Alcoa case, is— 


to perpetuate and to preserve, for its own sake and in spite of possible cost, an 
organization of industry in small units which can effectively compete with each 


other. 

In this light, the evils implicit in unrestricted merger activity be- 
come manifest. For, every merger results in some diminution of com- 
petition in the sense that one business unit is removed from the econ- 
omy. When the lessening of competition thus produced approaches 
the point where small firms cannot “compete effectively with each 
other,” more than public policy is violated, for the whole economy at 
the same time suffers grave injury in the suppression of new businesses, 
new markets, and new techniques of producing and selling. 

As I told the House Antitrust Subcommittee in my testimony in 
January of this year, it has become imperative that the dangerous 
trend toward economic concentration produced by merger activity 
must be halted at once and decisively, if we are to preserve our Nation’s 
traditional system of free and competitive private enterprise. 

Already the tide of mergers has produced a host of competitive 
evils in some industries and, should it continue unchecked, it will also 
do so in other industries. The result may well be that the vitality 
of our national economy will be weakened beyond remedy. 

All must now realize that the insane race to become “big” through 
mergers, notwithstanding the competitive consequences, cannot be won 
except at the expense of the growth and vitality of the Nation’s small- 
business men and, thus, to the detriment of the general public. 

Mr. Chairman, if I may digress momentarily. 

[ was interested in the statement you made in your opening of these 
hearings in which you referred to the listing by the United Press each 
we of the so-called billion-dollar corpor ations, I wonder if now the 

P. might start publishing a list each year of the corporations with 
‘t \ billion dollars of net income or more. 

I believe this past year for the first time the billion-dollar barrier 
of net income was broken by two different corporations, if I recall 
correctly. 

Senator O'Manonry. The United Press varied its pattern from 
years ago by including a listing of corporations according to their 
receipts. As I recall it, in 1955—this I get from testimony we had 
in the General Motors case—the receipts of General Motors amounted 
to $12 billion. That testimony was given by the General Motors Corp. 

That is a sum greater than the revenue of all of the States in the 
Union and all of the cities in the United States, except the city of 
New York, and I think five States, including California, New York, 
and other big revenue-receiving States. 

So that the problem of the growing size of business through 
mergers is one of the erection in the United States of economic con- 
trols in private hands and not economic regulation in the hands 
of the Congress, as provided by the Constitution. 
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Senator SearkMaNn. Perhaps you will also be interested in the 
nature of the numerous complaints that are received by the Senate 
Small Business Commitee, following the consummation of an im- 
portant merger. . 

I may say, Mr. Chairman, that while I am chairman of the Senate 
Small Business Committee, I am not making this presentation on the 
part of the committee, although I feel quite certain that the majority 
of the members, perhaps all “of the members, would go along with 
the substance of my statement, but 1 am appearing personally. 

I have been assisted in the preparation of this statement by mem- 
bers of the staff of the Small Business Committee, and Ll am accom- 
panied today by Mr. Lewis G. Odom, the chief counsel of our 
committee, and by Mr. Philip Jehle, counsel, who have given a great 
deal of thought and work to this question of concentration of economic 
power, 

Senator O'Manonery. I think this is an appropriate place to 
acknowledge the services of our various staffs. I am very glad to cdo 

on behalf of the staff of the Judiciary Committee and the staff 
of the Subcommittee on Antitrust and Monopoly and the other sub- 
committees of this committee of which I am a member. 

Senator Sparkman. Most of these complaints are from persons 
honestly concerned over the grave competitive threat inherent in the 
current trend toward economic concentration. Of considerable reas- 
surance to our committee members is the knowledge that so many 
of the citizens of this Nation are aware of the extreme jeopardy in 
which unrestricted merger activity would place our free enterprise 
system. 

There are complaints as well from those affected personally by a 
particular merger. These complaints may come from small firms 
which will have to compete with the consolidated corporation. Or they 
nay come from customers of the acquired corporation who have 
found that their former source of supply has been cut off. 

Complaints also are received from former suppliers of either of 
the merging corporations who have been told that their products or 
services are no longer needed, Or perhaps the complaints may come 
from small companies who have lost an important outlet for their 
products as a result of the acquiring corporation’s decision to have 
its products sold exclusively through the marketing organization of 
the acquired corporation. 

This is only a summary of the kinds of complaints received by 
the Sinall Business Committee, but it does indicate the broad com- 
petitive effects of most important mergers. 

That small business had sufficient cause for its alarm may be found 
in the statistics regarding the proportions of current merger activity. 
During 1955 a total of about 846 corporate mergers took place, as 
compared with 617 for 1954. 

Thus, the increase has been about 77 percent. 

Senator Warkrns. What were the total numbers, Senator Spark- 
man ¢ 

Senator SparKMAN. The total number was 846. 

Senator O’Manoney. I am reminded by your testimony of the fact 
that several years ago the Committee on Interior and Insular Affairs 
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was considering a bill to stimulate mining activity within the United 
States. The Senators of the Rocky Mountain States, almost as a whole, 
were much interested in promoting legislation of this kind. 

It was opposed by some of the big mining companies, some of whom 
operate abroad and import into the United States mining commodi- 
ties which are produced abroad. 

One of the most interesting developments was the development of 
the fact that this company which was opposing the subsidization of 
mining in the United States was the recipient of subsidization in the 
Union of South Africa for exactly the same purpose. 

Senator SpPARKMAN. That is an interesting comment. 

In banking, it is estimated that 250 mergers were consummated dur- 
ing 1955. This figure discloses a significant increase over the 207 re- 
ported for 1954, and a shocking gain over the 116 reported for 1953. 

Senator Dirksen. Senator Sparkman, will you yield for a moment / 

Senator SparkMAN. Yes. 

Senator Dirksen. For comparative purposes, Mr. Chairman, I won- 
der if it would not be a good idea to get from the Federal Trade Com- 
mission, or any other appropriate source, the number of new busi- 
nesses that have been established in comparable periods. I suppose 
we ought to go back about 5 years, with special emphasis on small 
businesses, and set it up in tabular form. 

Senator O’Manoney. Very good. That will be done. 

Senator SparKMAN. I may say that we have that information, if 
you would like for us to supply it, and we could supply it at this point. 
We do not have it with us, but we can easily get it. 

I believe it was included in our annual report. Anyhow, we have it. 

Senator Dirksen. Good. 

(The information referred to is as follows :) 


New business incorporations, 48 States, monthly, July 1946 to date 
I ! / 


1956 1955 1954 1953 1952 1951 1950 1949 1948 1947 1946 


January ____|13,363 | 13,181 9,543 | § 3 8,515 9,070 | 7,906 | 11,000 | 192,112 | 13,006 
February _._/12, 503 , 369 | 8,533 | : .138 | 6,590 | 7,736 | 6,362 | 7,873 | 9,111 | 10,654 
March __ ._'12,822 | 13,417 | 10,514 b 2 | 7,649 | 9,180} 7,637 | 9,346 | 10,247 | 12,225 
Betts. 23: ,756 | 10, 272 7,653 | 8,375 | 7,273 | 9,223 | 9,802 | 12,469 
May. g 2,029 | 9, 280 | 7,544 | 9,216 | 7,445 246 | 9,179 | 12,041 
June : ,605 | 9,748 6,810 8,861 | 7,260 | 8,550 | 8,922) 11,402 
July ne ,893 9, 409 6,428 | 7,191 | 6,424 | 7,690 | 9,041 | 11, £87 
August___-_- , 983 9, 041 6, 496 7,201 | 6,828 | 6,723 | 8,055 10, 409 
September. ,024 | 9, 256 5,950 | 6,277 | 6,867 , 930 | 8, 561 9, £51 
October. -- ,698 | 9,852 8, | 6,812 | 6,782 | 6,877 | 6,686 | 9,609 | 10,799 
November ,157 | 9,735 269 | 6,741 | 6,289 | 6,256 | 6,755 | 6,413 | 7,873 8, 485 
December__ _- , 539 | 11,981 ,915 | 8,274) 6,913 | 6,780 | 7,857 | 7,421 | 10,126 9, $94 


m1 


PHAANNNPS 


AOS 


Total 651 (117,164 102,545 | 92,819 | 83,649 | 92,925 | 85,491 | 96,101 112, 638 132, 916 


Source: Dunn’s Statistical Review, May 1956. 


Senator SparKMAN. Moved by these considerations, I introduced 
during the first session of the 84th Congress, two bills, S. 2075 and 
S. 2205, which I felt would be useful to the antitrust agencies in pre- 
venting mergers that would substantially lessen completion or tend 
to create a monopoly. 

Again, early in this second session, I introduced, for similar rea- 
sons, an antimerger bill, S. 3341, which has been selected, among 


others, for consideration in the public hearings being conducted here 
by your subcommittee. 
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This latter bill is, 1 should point out, in the nature of an omnibus 
bill, incorporating as it does many provisions of the former meas- 
ures, but containing a number of supplementary features. 

In an effort to facilitate an understanding of the nature and pur- 
pose of the various features of 5S. 3341, I intend to discuss the pro- 
visions of the bill in two parts. The first part will be a consideration 
of the two provisions that effect changes in the substantive elements 
of section 7. In the second part, examination will be made of those 
provisions that are designed to promote the vigorous enforcement 
of section 7. 

Before turning to the substantive provisions of 5S. 3341, however, 

I wish to point out that I have given much study to the bill since 
| introduced it back on March 1. In this study, I have had the assist- 
ance of the fine reports on merges which have been prepared by 
the House Antitrust Subcommittee. 

I have also had the advantage of considering the many letters 
which I have received from small firms and others interested in the 
purposes of the bill. It now appears to me that certain refinements 
in the language of S. 3341 may be made which will strengthen the 
provisions without at the same time frustrating its purposes. 

Accordingly, I will make these suggestions as I proceed with this 
statement. 

The most important substantive provision of S. 3341 is that which 
would draw within the purview of section 7 monopolistic bank mergers 
that are carried out by asset acquisition. As you know, existing sec- 
tion 7 does not apply to asset acquisitions in the banking field, even 
though such mergers may involve a reasonable probabilty of a sub- 
stantial lessening ¢ of competition or tendency to create a monopoly. 

However, section 7 is applicable to bank mergers accomplished by 
stock acquisitions, should the proscribed competitive effects be ev ident. 

To my mind, this anomaly is absurd. A monopolistic merger is none- 
theless so because it was effected by an asset rather than a stock ac- 
quisition. 

It may be recalled that a similar loophole for nonbanking corpora- 
tions could be found in section 7 from its enactment in 1914 to the 
adoption of the Celler-Kefauver amendment in 1950. 

For nonbanking corporations, the artificial distinction in antitrust 
significance between mergers involving asset and stock acquisitions 
was eliminated by the 1950 i But Congress did not at the 

same time amend section 7 to make it applicable to monopolistic 
mergers whether ace panplished by asset or stock acquisition. 

This failure to plug the loophole was not because Congress was 
unaware of the problem but, rather, as explained in the House Anti- 
trust Subcommittee’s recent report on “Corporate and Bank Mergers” : 

* * * because revisions made in subsequent versions of various antimerger 
bills made it impracticable to include within the scope of the Celler-Kefauver 
Act, corporations other than those subject to the jurisdiction of the Federal 
Trade Commission. 

This left asset acquisitions by banks unaffected by the new law, since anthor- 
ity to enforce the provisions of section 7 dealing with banks is vested in the 
Federal Reserve Board and not in the Federal Trade Commission. 

Just about a year ago today, Mr. Stanley N. Barnes, Assistant At- 

torney General in charge of the Antitrust Division, was testifying 
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before the Senate Small Business Committee, which was considering 


the Report of the Attorney General's Committee to Study the Anti- 
trust Laws. During his testimony, Judge Barnes called attention to 
the loophole in section 7, in regard to bank mergers by asset acqui- 
sition, and urged that it be plugged. 

There is no doubt that Judge Barnes had in mind, as he testified, 
the fact that only a month before the Department of Justice had been 
asked to give clearance in the merger between the Chase National 
Bank and the Bank of Manhattan. As you will recall, in that matter, 
the merger was to be accomplished by asset acquisition, and accord- 
ingly, the Department of Justice could only advise that it had@no 
jurisdiction in the matter under section 7. 

Of course, the Sherman Act applies to banking mergers and, ac- 
cording to the House report on Corporate and Bank Mergers, the 
Department of Justice is now studying the Chase-Manhattan merger 
in the light of that statute. 

But the fact is that the Sherman Act can be applied only after the 
merger has taken place, and a substantial lessening of competition has 
actually resulted. 

Such enforcement “after the fact” means that competition can be 
restored only by finding a plan to “wnscramble the egg,” always a most 
formidable task and sometimes an impossible one. 

There is no justification for allowing banks to avoid the proscrip- 
tions of section 7 by use of the asset acquisition device. The Sherman 
Act permits of no such benefits to banks, as compared with nonbank- 
ing corporations. Nor does section 7 itself make any distinction be- 
tween stock acquisition in banking and nonbanking fields. 

That Congress in 1950 found it impracticable to plug this loophole 
in section 7 by means of the Celler-Kefauver amendment was indeed 
unfortunate, and becomes doubly so in view of the failure of Congress 
to do so since then, even though its exploitation has continued. 

For, so long as the loophole exists, banks are extended an open 
invitation to use it to their advantage. It will not be until section 7 
is made applicable to mergers in the banking field, whether accom- 
plished by asset or stock acquisition, that effective enforcement action 
against such mergers will be possible. Only then will monopolistic 
banking mergers be subject to attack while still in an incipient stage, 
that is, before the consolidation has occurred. 

This proposal to amend section 7 so as to make it applicable to bank 
mergers by asset acquisition carries the endorsement of the Depart- 
ment of Justice and the Federal Trade Commission and has, in prin- 
ciple, the approval of the Federal Reserve Board and the Federal 
Deposit Insurance Corporation. iewrene 

Moreover, the House has passed H. R. 5948, a bill which is similar 
in principle and purpose to my proposal. ; , 

The other substantive provision contained in S. 3341 makes section 
7 applicable where either the acquiring or the oo corporation is 

in interstate commerce. Under existing section 7 provisions, the ac- 


quired corporation must be in interstate commerce—that is, the ac- 
quired corporation must be in interstate commerce—in order for juris- 
diction to be vested in the Department of Justice and the Federal 
Trade Commission. 
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Thus, if the corporation acquired is not in interstate commerce, the 
enforcement agencies are powerless to move against it under section 
7, no matter how anticompetitive the effects of the consolidation may 
be. 

According to the Federal Trade Commission, this loophole has frus- 
trated its efforts to contro] the numerous mergers which have been 
taking place in the baking and dairy industries. Since most of the 
local bakeries and dairies acquired by the industry giants have strictly 
intrastate operations, section 7 is not applicable and the Federal Trade 
Commission lacks jurisdiction to act. 

Instead, the antitrust agencies have had to stand idly by as the 
tremendous expansion of many intrastate dairy and baking corporations has 
evolved a continuous pattern of acquisitions of purely intrastate corporations 
which, while individually not of great significance, are of gravest competitive sig- 
nificance, are of gravest competitive significance from a cumulative standpoint. 

Senator O’Manoney. May I interrupt you at that point, Senator, 
to remark that we are accustomed to hearing much criticism of the 
concentration of power in the hands of the Government; and, on the 
other hand, we hear little criticism from high places of the concentra- 
tion of power in these interstate mergers which crush out local opera- 
tions in purely local industries. 

Baking, for example, milking of cows, and the distribution of milk, 
are not at all characteristic of national industry. They are local indus- 
tries, and can be operated locally. And yet they are being swallowed 
up by national chains created by State corporations and operating in 
the field of interstate commerce, as to which the Constitution gave 
Congress the power to regulate. 

Senator SparkMAN. Mr. Chairman, I certainly agree with the state- 
ment that you have made. While I do not wish to go into any philoso- 
phizing on the dangers of this type of economy, I often think that per- 
haps the surest road to nationalization of industry—I do not anticipate 
it will ever take place in this country, but if it did, it would come about, 
I believe, as a result of overconcentration of business and industry in a 
few big concerns, rather than continuing to follow the American pat- 
tern of reliance to such a great extent in the little neighborhood busi- 
ness and industry as we have'known it. 

Mr. McHveun. In this connection, would you propose a change in 
section 7 so as to make it applicable merely where the acquiring corpo- 
ration is engaged in interstate commerce ? 

Senator SPARKMAN. Where either is. 

Mr. McHveun. Does this have the support of the Federal Trade 
Commission ? 

Senator SparKMAN. I read there where the Federal Trade Com- 
mission said it was frustrated—most of that last sentence was actually 
a quotation. It is shown in quotation marks. That is from the Federal 
Trade Commission, and it seems to me that that certainly implies their 
desire for this change, whether they have said it expressly or not. 

Mr. Jehle tells me that they actually testified to that etfect before the 
Celler subcommittee during consideration of this legislation. 

Senator O’Manonry. Would you be good enough to have a notation 
made at this point so it may appear in the record what the citation of 
the Federal Trade Commission expression is ? 

Senator SpARKMAN. You mean the origin of it ? 
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Senator O’Manoney. Yes. 

Senator SparkMAN. We shall get it. 

Senator O’Manonry. You can do that in the transcript when it 
comes out. 

(The information is as follows :) 

Amending Clayton Act by requiring prior notification of certain corporate 
mergers and for other purposes. Hearings before the Antitrust Subcommittee 
(Subcommittee No. 5) of the Committee on the Judiciary, House of Representa- 
tives, 84th Congress, 2d session on H. R. 6748, H. R. 7229, and H. R. 83532, 
January 16, 18, 20, and 23, 1956 (p. 30). 

Senator O’Marronry. Thank you. 

Senator SpARKMAN. I may say, in that connection, that a great many 
of the complaints that have come to our committee have been in 
connection with the concentration in the mergers in the dairy and 
the baking industries. 

The adoption of this provision will also assure speed in judging the 
legality of mergers by obviating the necessity of probing for evidence 
of interstate transactions where a number of small companies have 
been acquired. 

A most unnecessary burden will be lifted from the antitrust agencies 
inthe normal case where the acquisitions are by a national cor por ation 
clearly engaged in interstate commerce throughout the United States. 

In turning to the procedural amendments proposed by S. 3341, I 
wish to say that the best antimerger statute can be no more effective 
than its enforcement procedures allow it to be. It makes no sense to 
work out a sound law for checking mergers and then fail to insure that 
its enforcement procedures are adequate to the task. 

The most important procedural provision of 8. 3341 is that contain- 
ing the so-called prior notice requirement. Under the terms of this 
provision, notice of merger plans must be given to the Attorney General 
and the Federal Trade Commission 90 days i in advance of consumma- 
tion, where either party to the proposed merger has assets—now, Mr. 
Chairman, in my bill I provide for assets of a million dollars. Upon 
discussing this matter and giving it further consideration, I am of the 
opinion that the figure should have been $10 million, and in considering 
the bill I should be very glad if you would consider it as if it were $10 
million rather than $1 million. 

I believe the bill introduced by Senator Watkins does have that 
figure of $10 million. 

Senator Warkins. I believe so. 

Senator Sparkman. I think that is a more realistic figure, so I will 
use that as if it were included in my bill from now on. 

Senator Warkins. What page are you on ? 

Senator SPpaRKMAN. Page 9. 

I say where either party to the proposed merger has assets of $10 
million or more. 

At this time, I wish to recommend that such notice also be submitted 
to the regulatory board vested with jurisdiction in appropriate cases. 

The primary purpose of this notice requirement is to allow the en- 
forcement agencies a reasonable period of time in which to study the 
competitive implication of a particular merger before its consumma- 
tion. 

Moreover, through the prior notice requirement, antitrust officials 
will be enabled to keep informed regarding all significant mergers. 
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No longer will they have to rely upon the hit-or-miss method of sean 
ning newspapers and trade journals in order to keep abreast of com- 
petitive threats stemming from mergers. 

In my judgment, the } prior notice requirement is the key to main- 
taining antitrust viligance over monopolistic mergers. 

While the prior notice requirement may be extremely useful in it 
self as a means of curbing illegal mergers, it can be made even more 
effective by coupling it w ith a reporting provision, 

This S. 3341 does by providing that, in addition to notice, merging 
corporations must furnish to the Department of Justice and to the 
Federal Trade Commission all relevant data concerning the merger. 
Such information is to be submitted to the antitrust agencies in ac 
cordance with regulations to be issued by the Commission with the ap 
proval of the Attor ney General. 

Through this procedure, the Department of Justice and the Federal 
Trade Commission will be promptly informed of the salient competi- 
tive characteristics of the merging corporations, thus facilitating an 

early decision under section 7. 

Senator Watkins. Mr. Chairman, while I am not a member of the 
subcommittee, [ am a member of the Judiciary Committee. 

Senator O’Manonry. You are welcome, Senator, at the table here. 

Senator Warxins. I have a question with respect to which I wish 
to get the Senator's opinion. 

I notice there has been some objection, Senator Sparkman, offered 
to the giving of this information, on the ground that it would be very 
helpful to competitors if all this information became available to 
them; it might hurt the business. 

Have you considered the matter of having certain parts of this in 
formation kept confidential, at least within the agencies, the same 
as certain income tax information and other material that is given 
them ? 

Senator SrparkMAN. Do you have a copy of my bill there? 

Senator Watkiys. I have not gone over your bill. 

Senator SparkMaNn. Page 5, section 2; I refer you to that provision 
which would prohibit disclosure of any of the information except in 
legal proceedings brought in connection with the merger. 

Senator Warxrns. That would be at least an attempt to meet that 
objection. I do not know whether it is sufficient or not, because I 
have not studied your section. 

Senator SparKMAN. It may not be, but I certainly agree that the in- 
formation should be used only for the purpose for which it is obtained, 
and should not become a matter of public record. 

Senator Warkrns. And also with respect to the amount of time, I 
notic e you have 90 days. That has been objected to on the ground that 
it does not give sufficient time to take care of programs already worked 
out and already under way. It even penalizes by making it 90 days, 
and it should be extended to 120 days. 

Senator SparKMAN. That may be a very good suggestion. T do not 
know. I do not think there is anything magic in the number 90 d: ays. 

If I recall correctly—I am not certain—it seems to me that Judge 
Barnes himself suggested 90 days when he proposed it. As T said 
earlier in my statement, Judge Barnes a year ago, right today, I believe 
it was, made this proposal ‘to our Small Business Committee, and I 
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believe that the 90-day proposition was a suggestion of his. And 
again, I think it was just a suggestion more or less pulled out of the air. 

Senator Warktns. It has been called to my attention that the 120- 
day period would be much more realistic than the 90-day period. 

Senator Spark Man. I certainly would not make a point on that at all. 

Senator Warkins. I just want to get your views on it. I have not 
made too much of a study of that proposal. 

Senator Spark MAN. It may very well be that 120 may be better than 
the 90 days. 

Senator O’Manonery. The statf of our committee has been consid- 
ering that matter, and I would be very glad to have Mr. McHugh 
make a comment at this point. I think it would be appropriate. 

Mr. McIfven. There have been several criticisms made of that 
proposal, and the staff now has under consideration various suggestions 
for dealing with that problem. 

Rather than changing the 90-day waiting period, it has been pro- 
posed—and T think w ith some substance—that one w ay to meet your 
problem, Senator, would be to set an effective date when the law would 
become operative, some time in advance—it might be as many as 90 
days after it has been signed, or 6 months—in order to take care of 
those mergers which are “presently being consummated. 

Senator Warkins. Whatever the method is, do you think there is 
some substance to the objection as to 90 days not being sufficient time / 

Mr. McHver. I think there is some substance to your suggestion 
that some provision ought to be taken into account for those mergers 
which have already been started and which would be affected by this 
bill if the provisions went into effect immediately upon its becoming 
enacted into law. 

Senator Sparkman. I wonder if we are absolutely clear here. T 
think there are two 90-day provisions in the bill. IT wonder if vou had 
the same one in mind. As I understood, Senator Watkins was refer- 
ring to the 90 days’ notice to be given by the enforcement agencies to— 
I mean the 90 days required to be given by the proposed merging out- 
fits to the enforcement agencies, during which time they might start 
some action. And I understood you to ‘refer to the effective date of it. 

Did you have reference to the same thing, the 90-day notice ? 

Mr. McHven. T had in mind that Senator Watkins’ objection to the 
waiting period was based upon the fact 

Senator Warktns. I am not making the objection. I say objection 
has been raised by others. Tam looking at it from an objective point 
of view, to find out what the best thing to do is. 

I raised that objection because that has been suggested to me as 
not being a long enough period. 

Mr. McHvueu. The objection to the 90-day waiting period prin- 
cipally was directed against mergers presently being consummated. 
They are in the process of going through the merger now. The 90- 
day waiting period might not be sufficient in the case of those corpora- 
tions. So provision would have to be made to take care of that. 

Senator Dirksen. May I make this observation for the record. I can 
envision a great many cases where 90 days would be too long. Actu- 
ally, when the notice is given, you are freezing a great many ‘activities 
of the acquiring and the acquired corporations. 

It will have a definite impact on their market operations, I would 
think, because it does become a matter of public notice. The question 
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of how long or how short will have to be rather carefully considered 
by the committee, to see whether or not some exemptions will have 
to be made. 

So 90 days, as you say, is no magic number, and I think it deserves 
careful consideration, both as to whether it ought to be extended or 
shortened in given cases. 

Senator Warkins. Maybe you intend to discuss further in your 
statement the questions 1 have raised. I have not gone through the 
statement in advance to see whether you did or not, 

Senator SparkMAN. All right,sir. 

lt should also be noted that willful failure to comply with the notice 
and reporting requirements of S. 3341 is subject to a civil penalty of 
$9,000 for each day of delay. Thus, compliance with the provision is 
assured, 

Although the penalty is to be invoked only in cases of willful re- 
fusal to give notice and to report, it may be that the purposes of the 
provision can be served as satisfactorily by a penalty ranging in 
umount from $5,000 to 850,000. 

Since the notice and reporting requirements are to be applicable only 
where either merging corporation is “engaged in commerce and has 
capital, surplus, and undivided profits aggregating more than $10 
million,” it is not believed that relatively insignificant mergers will 
be included. 

Moreover, transactions which are not essentially mergers are ex- 
empted from the notice and reporting requirements. This is aceom- 
plished by excluding from the scope of the provision instances where 
(1) stock is acquired solely for investment and does not exceed 5 per- 
cent of the outstanding share capital of the corporation in which the 
investment is made, or (2) the assets acquired do not exceed $5 million 
or 5 percent of the capital structure of either the acquiring of the 
acquired corporation. 

However, to minimize the possibility of hardship resulting from the 
application of the notice and reporting recommendations, exemption 
should be given to acquisitions where the assets acquired do not equal 
the sum of $5 million. 

Besides an exemption of transactions which are not essentially 
mergers, I believe that a waiver of the 90-day waiting period should 
be authorized in appropriate cases. Under procedures to be estab- 
lished by the Commission with the approval of the Attorney General, 
a waiver of the waiting period could be granted by either antitrust 
agency after obtaining the consent of the other. Such a system would 
allow a waiver to be granted wherever to do so would serve the public 
interest. : 

Senator Dirksen. Senator Sparkman, may I ask: Do you believe 
it would be appropriate to make an exemption in the case of the 
acquisition of corporations owned and operated by the United States? 
Consider for a moment the disposal of our rubber facilities. Would 
you apply it there ? 

Senator SparkMAN. I am taking the rubber plants. For instance, 
the statute in that case authorizing the disposal of the rubber plants 
laid down exactly the procedure to be followed, and it did include 
sufficient notice to the Department of Justice. 

And you remember the Attorney General was required to submit 
a statement to the effect that he did not believe that it would lessen 
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competition, or something to that effect. So it seems to me that they 
perhaps, if they are not protected by their own statutes, there ought 
to be some provision, I would say, yes. 

Senator Dirksen. I might point out at this point in the record, we 
have had a good deal of ¢ ontroversy about that section carried in the 
defense appropriation with 1 respect to the disposition of businesses 
that are competitive with private enterprise. Some of those very con- 
ceivably could be corporations operated by the United States. 

I presume we would have to take into account an exemption or a 
waiver of those businesses. 

Senator O’Manonry. Any legislation that this committee may 
agree upon would have to be harmonized with the activities conducted 
by the United States Government undertaken for purposes of defense. 
There were great changes in operation during the war undertaken 
by the Government by setting up corporations for this and that 
purpose, 

It has always been amusing to me to note that when, during the 
war, it was decided to establish neighborly relations with Latin 
America and Mr. Nelson Rockefeller was selected by President Frank- 
lin D. Roosevelt to carry on that operation, it was found desirable 
not to set up a law of Congress for a special corporation, but to file 
an application for a charter in the State of Delaware, so that we car- 
ried on a function of the United States in war through a Delaware 
corporation. 

All those things would have to be adjusted. 

Senator Sparkman. Effective enforcement of section 7 may also 
be promoted by the provision of S. 3841 which authorizes the Federal 
Trade Commission to seek a preliminary injunction restraining con- 
summation of a corporate merger pending final Commission action. 

This amendment will plug what has proved to be a very serious 
loophole in the enforcement of section 7. As you know, existing law 
prevents the Commission from moving against mergers prior to 
consummation, and also from taking action, after consummation, to 
preserve the status quo pending completion of adjudicative proceed- 
ings before the Commission. 

Such an enforcement situation is sadly inconsistent with the view 
that section 7 of the Clayton Act should be used to prevent the con- 
summation of illegal mergers. 

Moreover, the situation cannot be reconciled to the fact that the 
Department of Justice now possesses the power under section 11 of 
the Clayton Act to seek preliminary injunction in the merger cases. 

No longer should the likelihood of a temporary injunction issuing 
against a ‘proposed merger depend upon the accident of which agency 
first notes the matter. 

Of course, if the Commission is empowered to seek a preliminary 
injunction against mergers, the Commission must not then delay its 
adjudicative | proe eedings against the merging corporations. To pre- 
clude the possibilty of undue delay in making a decision, it would 
seem that the Commission should move all merger cases to the top 
of its docket. 

Another procedural change in 8S. 3841 grants the Federal Trade 
Commission authority to invoke equitable ‘remedies short of divesti- 
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ture in appropriate merger cases. Certainly, in deciding how to elimi 
nate the unwholesome competitive effects of an unlawful merger, 
the choice of remedies available to the administrative tribunal should 
include more than divestiture or no action at all. 

For example, in some monpolistic mergers, the remedy ought to 
be more than divestiture—the Federal Trade Commission should have 
the authority to direct the manner in which disposition of the illegally 
acquired assets are to be disposed of. 

On the other hand, it can be readily conceived that less drastic 
remedies than divestiture may serve the interests of competiton more 
heneficially in other particular cases. 

The final proposal that should be helpful in enforcement efforts 
to check monopolistic mergers is that dealing with the “finality” of 
Clayton Act orders. That ‘would be the provision designed to achieve 
speedy and effective compliance with cease and desist orders issued 
under the Clayton Act. This proposal is found in my bill, 8. 2205, 

I shall explain how this provision will fortify the enforcement of 
section 7 against mergers. 

First, the enforcement procedures of the act are brought into line 
itwh those being used by the Commission to enforce orders issued 
under section 5 of the Federal Trade Commission Act. 

Second, violation of the Clayton Act orders is made subject to the 
same civil penalties now applicable to violation of Federal Trade 
Commission Act orders. 

Senator O’Manoney. Senator, will you make it a matter of record 
here to what particular section of your bill you are referring? 

Senator SparkMAN. That is S. 2205, the earlier bill. 

Senator O’Manioney. Oh, yes. But what section ? 

Senator SparkMAN. That is the substance of that bill. The 2 ear- 
lier bills that I introduced were covering the same subject-matter, 
but broken down into 2 separate bills, and S. 2205 dealt with that 
particular provison. 

Senator O’Manonery. Then reference to the bill self is sufficient. 

Senator SparkMAn. That is right. 

Under existing law, an arder issued pursuant to section 5 of the 
federal Trade Commission Act becomes final and conclusive 60 days 
after its issuance unless the respondent seeks review by a United 
States Court of Appeals. When court review is sought, the order will 
become final upon the court’s affirmance of the order. Once such an 
order has become final, either through lapse of time or court affirm- 
ance, its violation, for each and every day, is punishable by a fine 
of not more than $5,000. 

On the other hand, Commission orders issued pursuant to the Clay- 
ton Act do not become final by a lapse of time. Accordingly, in a case 
where a Clayton Act order is being flouted by the respondent, the Com- 
mission may informally attempt to obtain voluntary compliance. 
That course failing, the Commission is obliged to proceed to a United 
States Court of Appeals to prove that its order is being violated. 

Even after such proof is made, court enforcement of the order does 
not necessarily commence forthwith. Instead, the court may decide 
to undertake what amounts to a de novo consideration of the antitrust 

issues in the case. 
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Then the court may issue a formal decree adopting the Commission’s 
order as itsown. Thereafter, enforcement requires the use of contempt 
proceedings for violation of the court’s decree. 

Bearing i in mind that Commission orders pursuant to the Clayton 
Act are intended to remedy such grievous antitrust wrongs as monop- 
olistic mergers, exclusive dealing arrangements and unjustified price 
discriminations, efforts to obtain full compliance with such orders 
ought not to be fraught with such legalistic difficulties. 

After all, delayed justice in antitrust matters can only mean no 
justice at all to the small-business men who are so often the victims 
of the prohibited practices. 

Before concluding, I would like to point out that the Administration 
has asked for and Congress seems anxious to appropriate almost $114 
millions for the antimerger work of the Federal Trade Commission. 
As you may know, I have enthusiastically supported this extra appro- 
priation, trusting that the money will be used to reestablish competi- 
tive conditions in which smal! business will grow and prosper. 

However, it seems to me that this bill, S. 3341, or at least the sub- 
stance of it, is needed as urgently as the additional funds. After all, 
the deficiencies that exist in present antimerger legislation cannot be 
remedied by the appropriation of funds alone. It must be accom- 
panied by adequate enforcement legislation. 

Mr. Chairman, I believe that my bill, S. 3341, represents a sound, 
constructive, and well-balanced effort to formulate a plan for prevent- 
ing mergers which tend to substantially lessen competition so as to 
create a monopoly. I am hopeful that your committee may act soon 
to endorse some or all of its provisions. 

The threat to the American free-enterprise svstem posed by the in- 
creasing concentration taking place in our economy through mergers 
must be met and overcome in vigorous fashion. 

Senator O’Manoney. Thank you, Senator. 

Are there any questions, Senator Dirksen ? 

Senator Dirksen. No questions. 

Senator O’Manonry. Senator Watkins? 

Senator Watkins. I have no further questions. 

Senator O’Manonry. No questions at this point. 

Senator Sparkman, we are very much obliged to you for this care- 
preparation. It will receive the close consideration of the committee. 

Senator Sparkman. Thank you, Mr. Chairman, and gentlemen of 
the committee. 

Senator O’Manoney. Senator Watkins, inasmuch as you are author 
of one of the bills before the committee, you are at liberty to make a 
statement now, or at any time that you may desire. 

Senator Warkins. I prefer to make one later. I would like to hear 
the discussion. 

Senator O’Manoney. At your convenience. 

The next witness, Mr. McHugh. 

Mr. McHvuen. Mr. Lee P. Miller. 

Senator OMatnonry Mr. Lee P. Miller of the American Bankers 
Association. 
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STATEMENT OF LEE P. MILLER, AMERICAN BANKERS ASSOCIA- 
TION, ACCOMPANIED BY J. 0. BROTT, GENERAL COUNSEL, AND 
JAMES J. SAXON, ASSISTANT GENERAL COUNSEL 


Mr. Mitier. Mr. Chairman, my name is Lee P. Miller; I am presi- 
dent of the Citizens Fidelity Bank & Trust Co. of Louisville, Ky. 
| am chairman of the Federal Legislative Committee of the American 
Bankers Association and I have with me Mr. J. O. Brott, general 
counsel of the American Bankers Association and Mr. James J. Saxon, 
the assistant general counsel of the association. 

Senator O"Manuonry. They may all participate in the discussion as 
If proceeds, Mr. Miller, if it is your desire. 

Mr. Mitier. Thank you. 

As of December 31, 1955, there were approximately 14,284 banks 
and nearly 21,000 banking offices operating in the United States. 
There were 30,812 banks in 1921, 25,330 in 1929, 15,788 banks at the 
end of 1934, and 15,085 banks at the end of 1939. 

The substantial diminution in the number of banks between 1921 
and 1939 was primarily the result of the seriously overbanked situa- 
tion which existed in the 1920’s. This overbanked situation of the 
1920's is now universally considered to have been unhealthy. From 
1940 to the present time the number of individual banks has not 
changed materially. 

Senator O'Manonry. It occurs to me to remark at this point, Mr. 
Miller, that an examination of the statistics given out by the Post 
Office Department will show that there has been a parallel diminution 
of the number of post offices in the United States. 

We have probably not more than half as many post offices in the 
United States today as we had at the beginning of the century. A 
vood part of that diminution is due, if not all of it, to the fact that 
the improvement of the means of transportation and communications 
have made unnecessary the little rural post offices that we used to have, 
and a few large cities, probably not more than 50 cities in the United 
States, account for probably more than 50 percent of all the postal 
receipts that the Post Office Department gets. 

So that this reduction in the number of banks may be due to the 
same facts which have occurred throughout this century, making it 
easier for people to do business across State lines, across rivers and 
mountains and from one coast to the other. 

The question at issue with banks as with corporations engaged in 
interstate commerce is to what extent mergers shall be permitted which 
have the effect of concentrating managerial control of a particular 
industry or a particular operation. 

That I think is the big question that affects our country. The banks 
are ina different position from most of the industries because we estab- 
lished the National Bank Act under the Lincoln administration for 
the purpose of fighting the war. It was vigorously opposed at that 
time by local banks because they felt that it would mean too much 
concentration in the hands of the Federal Government. That is just 
a passing remark, Mr. Miller. It is not a question, It is just a remark. 

Mr. Mitier. I was thinking out loud with you as you made your 
remark, sir. Shall T continue? 
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Senator O’Manoney. Certainly. 

Mr. Mitier. Gradually over the last 30 years the banking business 
las undergone very basic change. Along with the development of 
mass production in industry, equivalent mechanization in agriculture, 
and mass distribution and selling, the banking industry has slowly 
witnessed the elimination of units devoted to serving the needs of a 
limited number of clients. 

So-called wholesale banking has gradually been forced to give way 
to so-called retail banking. As in the production and distribution 
industries, banking is on a mass basis. 

Mass producing and selling inevitably brought sharp change in dis- 
tribution of credit. The personal, consumer, and installment loan has 
become a major factor in the distribution bank credit. So, too, the 
small-business loan, and the crop, seed, livestock, homestead, and farm- 
machinery loan. And this same period has witnessed the ever-increas- 
ing availability of the term loan to business. 

Checking services for individual and business alike provide the 
cheapest, most rapid and convenient means to pay and transfer funds 
and contribute materially to the smooth and efficient conduct of the 
Nation’s business. Today, all banks in all localities strive against 
each other and against competition of competing financial business 
for the savings or demand deposits of individuals and business alike. 

In our opinion a healthy and vigorous competition permeates che 
baking industry in all of its aspects in communities, sections, areas, 
and in the Nation as a whole. It has been enhanced in recent vears 
through present facilities for quick communication and accessibility 
to credit and other banking services, wherever they exist. Stern and 
aggressive competition is simply a fact of life in the banking industry 
today. 

Banking institutions which have failed to compete for business have 
been unable to keep pace with the growth of their competitors. 

In addition, banking institutions today, wherever located, are meet- 
ing constant and vigorous competition from other elements of the 
financial industry, some of which are actively sponsored by the Federal 
Government. 

In the competition for savings, insurance companies, savings and 
loan associations, and credit units are strong competitors of the bank- 
ing industry. 

These and other types of financial institutions also provide strong 
competition in various types of lending. 

The banking industry has met the growing demands for banking 
services by internal growth and by external growth. This growth has 
been supported through appropriation of earnings to capital accounts, 
by the investment of additional capital, by the establishment of addi- 
tional banking facilities in the same, adjacent or other communities 
through the establishment of new branches and offices authorized by 
State or Federal bank supervisory authorities, by the chartering of 
new banks, and by merger or consolidation with existing banks. 

In general, the growth in size of banks throughout the Nation, 
whether occurring by internal or external means, or both, has reflected 
and has been part of the economic growth of the country, just as the 
erowth in size of individual units in agriculture, manufacturing, 
mining, wholesale and retail trade and other segments of the economy 
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have similarly reflected and been part of the growth of the economy 
and the pattern that growth has taken. 

In no other regulated industry does competition exist in numbers and 
in intensity to the degree it exists in the banking industry. This con- 
dition of competition pervades the industry notwithstanding the de- 
cree of regulation and supervision to which it is subject. 

Congress and the States long ago determined that some degree of 
regulation should govern the entry into and conduct of the banking 
business. The extent to which regulation of the banking business has 
increased is well known. It is doubtful that any industry today is as 
closely regulated and supervised as the banking industry. 

Under present law, the Federal Deposit Insurance Corporation is 
expressly required to pass on a merger, consolidation, or assumption 
transaction, where the assuming or resulting bank is an insured State 
bank which is not a member of the Federal Reserve System and where 
either the aggregate capital stock or aggregate sur plus of all the banks 
participating im the transaction is decreased by reason of the trans- 
action. 

The consent of the corporation must also be obtained for any merger, 
consolidation, or assumption transaction between an insured bank and 
a noninsured bank. 

The Corporation has authority to grant or withhold permission for 
a resulting bank, which is an insured nonmember, State bank, io ac 
quire one or more branches as a consequence of the merger, dorisolida- 
tion, or assumption transaction. 

The Board of Governors of the Federal Reserve System also has 
authority under section 18 (c) of the Federal Deposit Insurance Act 
to pass on merger and consolidation transactions of State member 
banks where either the combined capital or surplus of the resulting 
bank will be less than the combined capital or surplus of the partici- 
pating banks. 

The Board of Governors of the Federal Reserve System has au- 
thority to grant or withhold permission for a resulting bank, which is 
a State member bank, to acquire one or more branches as a consequence 
of the merger or consolidation transaction. 

I know that is the case because we failed to get one that we wanted to 
open. 

Authority of the Comptroller of the Currency over merger consoli- 
dation and assumption transactions applies to consolidation of a 
national bank with another national bank and of a State bank with a 
national bank; to merger of a national or State bank into a national 
bank; and to acquisition of assets of a national bank or an insured 
State bank by a national bank or a District of Columbia bank. 

Mr. McHuen, Are you suggesting that because of these various 
statutes you refer to which do grant these agencies authority to ap- 
prove certain bank mergers, there is now suflicient control over mergers 
in the banking industry ? 

Mr. Miter. Yes; we will bri ing that out further in the statement. 

Mr. McHvuen. Aren’t there a great number of bank mergers which 
would not be passed upon by either of these bank regulatory agencies 
under any sett aa atte acts f 

Mr. Minter. I don’t think so. Mr. Brott could answer that. 

Mr. Brorr. That would be true today of some bank mergers as far 
as the Federal agencies are concerned. Of course the State super- 
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visory authorities would pass upon them. Mr, Miller will cover the 
suggestion later on that will broaden the present authority. 

Mr. Mitier. We are talking about Federal agencies but the State 
supervisory agencies have authority to pass on proposed mergers 
where the resulting bank would be a State bank. At no time could 
there be a proposed bank merger not subject to the authority of the 
State or 1 or the 3 or sometimes 2 of the Federal agencies involved. 

The Cuairman. This falls into the category, first of State banks 
which are under State control, and national banks which are under 
the control of these organizations that you have mentioned. 

Mr. Mitirr. Yes. 

Senator O’Manonry, And those banks which are insured and those 
which are not insured by the FDIC. 

Mr. Miuier. That’s right. There is a very modest number of banks 
which are not insured banks today. What is the number ? 

Mr. Saxon. 481. 

Mr, Miniter. 451 out of 14,000 that are not insured banks with the 
FDIC, but they are still under the State bank advisory authorities. 

Mr. McHvucu. There is no requirement under the present Federal 
statutes setting up the regulatory agencies providing that any of those 
agencies have to apply any test of competition in deciding whether 
or not to approve a merger. 

Mr. Miuier. I have a statement in that connection. 
suggestion will answer that question. 

Senator O'Manoney. All right. 

Mr. Miniter. These hearings are being held on 3 bills, S. 3541, 
S. 3424, and H. R. 9424, the latter 2 being identical, which are briefly 
summarized below : 

S. 3841, introduced by Senator Sparkman for himself and Senator 
Tlumphrey, would, among other things, enlarge the application of 
section 7 of the Clayton Act to cover mergers of banks effected through 
acquisitions of assets, would require 90-day premerger notice to the 
Department of Justice and to the Federal Trade Commission of pro- 
posed bank mergers where either party to a proposed merger has 1 
million or more of capital funds, and would bar effectuation of any 
such merger during the 90-day freeze period. Information submitted 
in response to the requirements of this bill is made confidential, and 
unlawful disclosure thereof made a misdemaneor. This bill also 
authorized the FTC to order “such other or additional steps as are 
necessary to restore competition in addition to divestiture of stock 
or assets.” 

S. 3424 introduced by Senator Watkins, is identical with H. R. 9424, 
which passed the House on April 16 of this year. These bills, like 
S. saat, would amend section 7 of the Clayton Act to cover bank 
inergers effected through acquisition of assets. 

A 90-day premerger notice is required, but is to be given to the 
Department of Justice and to the Federal agency vested with jurisdic- 
diction under section 11 of the Clayton Act. 

Thus, under 8. 3341, notice of a bank merger is to be given to the 
Department of Justice and to the Federal Trade Commission; where- 
as under S. 3424 and its companion, H. R. 9424, notice of such a merger 


is to be given to the Department of Justice and to the Board of Gov- 
ernors of the Federal Reserve System. 
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Under these bills the notice requirement is operative only where 
the combined capital funds of the merging corporations exceed $10 
million, whereas under S. 3341 the notice requirement operates where 
either party to the proposed merger has $1 million or more of capital 
funds. S. 3424 and H. R. 9424 specify the information to be sub 
mitted in the notice, whereas S. 8541 does not. All three bills author- 
ize the agency having jurisdiction to require information additional to 
the notice. 

Essentially these three bills would affect the banking industry by 
making section 7 of the Clayton Act applicable to all bank mergers 
whether effected by stock or asset acquisition and regardless of size 
of the institutions involved and by applying to all mergers of institu- 
tions having the requisite capital funds a premerger notification re- 
quirement. 

It is the view and recommendation of the American Bankers Asso- 
ciation that if legislation to accomplish these purposes is enacted, it 
should be by amendment to the banking laws to place the final respon 
sibility for approval or disapproval of bank mergers in the appro- 
priate bank supervisory authorities as to the banks subject to their 
respective jurisdiction and supervision. 

This recommendation is in accord with the omer ing resolution 
re by the executive council of the association i 1 April of this 
vear 


Whereas there are proposals pending in Congress in the form of two bills, 1. R. 
548 and H. R. 9424, which would bring bank mergers consummated through 
acquisition of assets within the scope of section 7 of the Clayton Act and thereby 
lodge with the Justice Department concurrently with the Board of Governors 
of the Federal Reserve System jurisdiction to determine the impact of such 
mergers on competition : and 

Whereas the banking industry is subject to as strict supervision by the Federal 
and State bank supervisory authorities as are the other federally regulated and 
supervised industries in which merger transactions are excluded from the appli- 
cation of section 7 of the Clayton Act when consummated under the authority 
viven by the administering commission or board ; and 

Whereas there are many important banking factors aside from purely compe- 
titive factors entering into merger decisions which must receive appropriate 
consideration and weight, and the bank supervisory agencies which are inti- 
mately familiar by reason of historical background and long experience with 
banking in all its phases, including the competitive factors, are best qualified to 
weigh these factors and reach decisions which are in the best interests of bank- 
ing and the public: Now, therefore, be it 

Resolved, That the American Bankers Association reaffirms its opposition to 
If. R. 5948 and to H. R. 9424 to the extent that it applies to bank mergers ; and 

Re it further resolved, That the American Bankers Association recommends to 
Congress that if legislation be enacted it should be by amendment to the Federal 
banking laws to place the final responsibility for approval or disapproval of 
bank mergers in the appropriate bank supervisory authorities as to the banks 
subject to their respective jurisdiction and supervision. 


Senator O'Matronry. Mr. Miller, may I ask you to what extent you 
believe competition should be waived in the banking business and why 
and how ? 

Mr, Minter. Mr. Chairman, I think the comnetitive factor is pres- 
ently given every consideration by the supervisory au ‘horities. Let 
me cite an example involving my own bank. Our main office is in 
downtown Louisville, and we have a branch about 8 miles from the 
main office in a little town called St. Matthews. Kentucky has a 
countywide branch banking law. About 214 miles from. there 
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a new shopping center is being built. We filed application to put a 
branch bank in the new shopping center. Shopping centers are grow- 
ing rapidly all over the country, as you know. We surveyed all of 
our accounts in that area and found we had quite a number. We 
thought it would be a service to those customers to put a branch in 
that area. In the meantime a small Morris Plan bank, which changed 
its name to the Bank of Louisville, and one of the other smaller 
banks, both State institutions, had established branches there. The 
Federal Reserve took the position with us that, while they thought we 
could be successful in the operation of that branch, they did not think 
it was in the public interest to grant our application because they felt 
they should protect those two small banks, even though they were 
not members of the Federal Reserve System. 

So I cite that as an example to show you——- 

Senator O'Manoney. Your application then was denied ? 

Mr. Minuer. Yes: we did not open the branch. I only cite that to 
show you that the supervisory agencies are very conscious of that 
particular thing you are asking about. 

Senator O"Manoney. You heard me read this morning at the be- 
winning of this session the letter of Senator Fulbright in which he told 
the committee that the banking agencies, the Bureau of the Budget, 
included, are working upon a new bill, which may be ready soon and 
which Senator Fulbright says he will introduce for the purpose of 
having it considered. ‘Are you aware of the conditions that are enter- 
ing into the minds of the officials of these agencies to stimulate them 
to draw such a new bill? 

Mr. Miuurrs Yes; we have been in close contact and we have in- 
cluded in here Senator Fulbright’s letter and his reasoning. We are 
conscious of it. We in banking don’t feel that there is need for further 
regulation, but we are willing to see enacted a bill such as proposed by 
Senator Fulbright. 

Senator O'Manoney. Of course that has not been drawn yet. 

Mr. Minirr. It has been drawn, and I understood it was to be 
introduced this morning. 

Senator OManoney. Tam judging only from Senator Fulbright’s 
letter and that of course was written several days ago, a week ago as 
amatter of fact. 

Mr. Minxer. I understand the bill was to be introduced yesterday. 

Mr. Saxox. The principles of the bill are also summarized in 
Senator Fulbright’s letter, as T recall the reading of that letter. 

Mr. McHven. Was the application you referred to, which was 
turned down by the Federal Reserve Board, turned down solely for 
that factor you mentioned ? 

Mr. Minter. The competitive factor. 

Mr. McHven. There were no other reasons ? 

Mr. Mitier. No other reason. We have the largest bank in the area. 
We demonstrated to the Federal Reserve Board, by dots on the map 
and other data, the location of our customers in the area and bevond 
the area within a 5-minute driving range. They said they appreciated 
that and that we were right. They said they thought we would make 
a success of that branch but nonetheless they did not think it in the 
interest of the public to grant our application for a branch in that 
area where there are now two small banks. 
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Mr. McHwuen. Did you receive notice in writing from the Board 
concerning those reasons é 

Mr. Saxon. Yes, 

Mr. McHucu. When was this / 

Mr. Saxon. This was about 6 months ago. 

Mr. Mitzer. Shall I goon, Mr. Chairman ¢ 

Senator O"Martonry. You may proceed, 

Mr. Mituer. Specifically, the objective of the bills before this com 
mittee, as far as they affect the banking industry, could be effectively 
attained by amending section 18 (¢) of the Federal Deposit Insurance 
Corporation Act (1) to require the prior written consent of the Board 
of Governors of the Federal Reserve System, the Federal Deposit 
Insurance Corporation, or the Comptroller of the Curreney, as the 
case may be, of any merger, consolidation, or assumption transaction : 
(2) to require the Comptroller, the Board, or the Corporation, as 
the case may be, in granting or withholding consent to consider the 
factors enumerated in section 6 of the Federal Deposit Insurance 
Corporation Act, including the financial history and condition of 
the bank, the adequacy of its capital structure, its future earning 
prospects, the general character of its management, and the con 
venience and needs of the community to be served by the bank; and 
(3) to require in addition that the appropriate agency consider 
whether the effect of any merger, consolidation, acquisition of assets, 
or ana of liabilities, may be to lessen competition unduly or to 
tend unduly to create a monopoly and in the interest of uniform 
standards with respect to any such proposed transactions to require 
that each banking agency shall consult with each of the other two 
banking agencies before taking any action. 

In our opinion, by means of an amendment such as we have here 
recommended, the Congress would write into the banking laws an 
express competitive test which the banking agencies would be required 
to apply uniformly, in conjunction with “the tests enumerated under 
section 6 of the Federal Deposit Insurance Corporation Act, as set 
forth above, in determining whether to grant or withhold approval 
of any proposed bank merger, consolidation, or assumption transac- 
tion. 

Proposed legislation to the same effect was transmitted to the Sen- 
ate and House on May 17, 1956, by a letter from the Acting Secretary 
of the Treasury, which enclosed a letter from the Director of the 
Bureau of the Budget stating that this proposed legislation is in 
accord with the program of the President of the United States. 

Mr. Chairman, in his letter to you of May 16, 1956, Senator Ful- 
bright, chairman of the Senate Banking and C urrency Committee, 
stated that he will introduce a bill to that effect. 

It seems questionable, if not plainly wrong, to assess any bank 
merger, small or large, solely on the basis of an isolated competitive 
test, and this would be particularly unfortunate if the agency admin- 
istering the test were unfamiliar with the banking industr y and inex- 
perience ced in the regulation and supervision of the industry. 

Mr. Chairman, in his letter to you of May 16, 1956, Senator Ful- 
bright pointed out that under certain circumstances bank mer gers 
may substantially lessen competition and yet be desirable in the inter- 
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est of the public and sound banking and he set forth the following 
practical examples of these circumstances: 

1. Where there is a reasonable probability of the ultimate failure of the 
bank to be acquired. 

2. Where because of inadequate: management the acquired bank’s future 
prospects are unfavorable, 

3. Where the acquired bank is a problem bank with inadequate capital or 
unsound assets und its acquisition by another bank would be the best practical 
means of dealing with the problem. 


4. Where the acquired bank has no adequate provision for management suc- 
cession or its management is incompetent. 

5. Where the acquired bank is an uneconomic unit or is too small to meet 
the needs of its community by providing loans of suflicient size or by providing 
needed banking facilities. 

6. Where several banks in a small town are compelled by an overbanked 
situation to resort to unsound competitive practices which may eventually 
have an adverse effect upon the condition of such banks and the merger of 
two or more banks would therefore be in the public interest. 

The nature of the banking business, serving as it does as custodian 
of the savings of the people of the country in the form of checking 
and savings de and likewise serving the public in many fidu- 
clary capac ‘ities—has long caused it to be considered as affected with 
a public interest. 

It is precisely because of this relationship to the public that the 
banking business has so long been regulated and supervised by spe- 
cialized agencies, intimately familiar by reason of historical back- 
ground and experience with banking in all its phases, including the 
competitive phases. 

It has long been the policy of Congress, whenever additional au- 
thority over “banking has been deemed to be nec essary, to keep the 
regulation of the banking industry unified by vesting such additional 
authority in existing banking agencies. Conversely, dispersal of 
authority over the banking industry unong other additional Govern- 
ment agencies has wisely been avoided in the public interest. 

Yet the bills before this committee would reverse this policy. 
Under H. R. 9424 and S. 3424, the Department of Justice would have 
concurrent jurisdiction With the Board of Governors of the Federal 
Reserve System to pass on bank mergers effected by way of acquisi- 
tion of assets, which is the route most bank mergers take. 

Under section 7 of the Clayton Act, as it now stands, the Depart- 
ment of Justice and the Board of Governors have dual authority 
over bank mergers accomplished through stock acquisition, which 
has only limited application since banks ; generally are prohibited by 
law from purchasing the stock of other banks, with the result that 
such authority covers only the minority of transactions involving 
bank holding companies. 

The existence of this authority in the Department of Justice affect- 
ing the limited area of bank holding company transactions hardly 
seems a logical basis for extending the jurisdiction of the Department 
of Justice to cover bank mergers effected by acquisition of assets. 

In this respect it is important to note that the authority for the ad- 
ministration and enforcement of the Bank Holding Company Act of 
1956 is vested in the Board of Governors of the Federal Reserve Sys- 
tem, and that among the factors which the Board is expressly required 
under the act to consider in passing on any acquisition, merger, or 
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consolidation of a bank holding company or subsidiary thereof is the 
following : 

Whether or not the effect of such acquisition or merger or consoli- 
dation would be to expand the size or extent of the bank holding com- 
pany system involved beyond limits consistent with adequate and 
sound banking, the public interest, and the preservation of competi- 
tion in the field of banking. 

In view of the authority vested in the Board of Governors by the 
Bank Holding Company Act, it might more validly be argued that the 
Department of Justice be relieved of j jurisdiction over the limited area 
of stock acquisition mergers, that is, those involving bank holding 
companies, and that full and final jurisdiction of such transactions 
be vested in the banking agencies. 

This would be consistent then with the recommendation we are 
taking that final authority over all bank merger, consolidation, and 
assumption transactions be centered in the banking agencies, which 
in our judgment will more effectively and objectively carry out the 
will of the Congress and better protect the interests of the public. 

The result of this course would be to put all bank mergers—how 
ever effected—on a parity, and to assure uniform administration of 
the law with respect to all such transactions. 

If, as it appears, the Department of Justice seeks to extend its 
present jurisdiction over the banking industry. as eee in its 
strong support of H. R. 5948, H. R. 9424, and'S. 3424, we fail to per- 
ceive the reasons which would justify its position. 

Surely, one reason would not be lack of confidence in the ability 
and good faith of the banking agencies to administer and enforce the 
banking laws, including the maintenance of ¢ ompetition. 

If the reason be technical knowledge and experience in the admin- 
istration of the antitrust laws, we repeat that bank merger, consolida- 
tion, and assumption transactions should not be appraised solely by 
the isolated test of competition: that the more numerous and im- 
portant other factors such as we have spelled out earlier in this state- 
ment should receive appropriate or in a given case equal or greater 
weight, and that the technical knowledge ‘and experience In adminis- 
tering these factors lies in the banking agencies; and that in any case 
the technical antitrust experts of the Dep artment of Justice will be 
available for consultation to the banking agencies. 

It has been asserted in support of the “bills before this committee that 
the jurisdiction of the Justice Department under the Sherman Act, 
which extends to banking as well as other business, is a valid precedent 
or reason for vesting the Justice Department with a substantial degree 
of control over the banking business under the Clayton Act. 

We donot agree. Firstly, to our knowledge, the Justice Department 
has never inv oked the Sherman Act with respect to bank mergers, nor 
in our opinion has it ever had substantial ground for doing so. 

Secondly, solely on the basis of the ec ‘onomics of present-day banking. 
the threat of control over banking in the Justice Department under 
the Sherman Act is not real. Thirdly, if there is any validity in the 
assertion that existing Sherman Act jurisdiction in the Justice Depart- 
ment over bank mergers is a precedent for lodging in the Justice De- 
partment additional authority under the C layton Act over bank mer- 
vers, then, similarly, it can be argued with equal validity that the 
existing authority in the banking agencies over bank mergers is a 
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precedent for adding to the present statutory authority of the banking 
agencies over bank mergers. 

We, therefore, think that the precedent of Sherman Act jurisdiction 
as an argument for expanding Department of Justice jurisdiction of 
the banking industry is fallacious. 

Under the bill which Senator Fulbr ight stated he will introduce for 
consideration by the Banking and Currency Committee, and likewise 
under the proposal we have made for vesting final authority over all 
bank merger transactions in the banking agencies, no merger could be 
effected without the prior written consent of the banking agency 
having jurisdiction. 

Since the require ment of prior written consent also necessarily re- 
quires prior notice of the proposed merger to the banking agency con- 
cerned, the objective of the premerger notification provision in the 
bills before this committee is met. 

On the whole, in our judgment the banking agencies through the 
years have supervised and regulated the banking industry with fair- 
ness, thoroughness, competence, and objectivity. “This supervision and 
regulation runs to all aspects of the industry’s operation, including 
merger, consolidation and assumption transactions. 

Guided by the foregoing considerations, we are convinced that the 
purposes sought in the bills before the committee—so far as they affect 
the banking industry—would be more effectively accomplished by way 
of an amendment to the banking laws as proposed in the bil! which 
Senator Fulbright stated he will introduce for consideration by the 
Senate Banking and Currency Committee—with final authority for 
supervision and enforcement vested in the b: inking agencies. 

We firmly believe that the banking agencies “would enforce such 
legislation to the satisfaction of the C ougees: 

We are strongly opposed to H. R. 9424, S. 3424, and S. 3341 insofar 
as they affect the banking industry, and ¥ we urge that the provisions 
relating to the bank mergers be eliminated from these bills. 

Mr. Chairman, that concludes the statement. I appreciate very 
much your allowing me to take up so much of your time. You are very 
busy. 

Senator O’Manonry. Thank you very much, Mr. Miller. It is a 
serious question and we are very glad to have all the advice that we 
may be able to gather. 

( Discussion off the record.) 

Senator Dirksen. I have one question, Mr. Chairman. 

Senator O’Manoney. Yes. 

Senator Dirksen. The net of your testimony, Mr, Miller, is that you 
don't quarrel greatly with the “general objectives of this bill. You 
just want to be sure that the supervision of whatever is done is in the 
hands of competent Federal authorities who are skilled in the bank- 
ing field. 

Mr. Mitter. That is right. Exactly. Our objection is not to the 
purposes of the bill. We are willing to accept the purposes sought. 
but we would like to have final enforcement authority in the hands of 
the bank supervisory authorities. Senator Fulbright’ s bill does this. 

Mr. McHvcr. Would you object to the bill requiring the super- 
visory agencies to obtain the aid of the Attorney General in passing 
upon ‘the antitrust or competitive criteria ? 
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Mr. Mixer. I don’t think that I ought to—I think that is a ques- 
tion that the supervisory agencies ought to determine themselves and 
that 1 should not tell them what they should do in connection with it. 
[ think they may now under the Sherman Act. 

Mr. Saxon. Justice has jurisdiction under the Sherman Act. 

Mr. Mituer. I think they are now privileged to consult with the 
Attorney General. 

Senator O’Manoney. Perhaps it may be fine as a matter of enforce- 
ment. ‘The Department of Justice and the Federal Trade Commission 
are clothed with the power to enforce the antitrust laws and if viola- 
tions of the antitrust laws occur in any field, those two agencies within 
the scope of their authority are empowered to take the appropriate 
steps. 

The banking agencies, like the Federal Deposit Insurance Corpora- 
tion and the Comptroller, are not authorized to enforce the Federal 
antitrust laws. 

You have testified here this morning, and in response to the question 
by Senator Dirksen, that so far as the general odaineh of maintenance 
of competition among banks is concerned, you agree with that objec- 
tive. 

Mr. Miter. Yes, indeed. 

Senator O’Manonry. But you find that there may be certain types 
of cases in which mergers, for example, are justifiable in the public 
interest, as outlined in Senator Fulbright’s letter / 

Mr. Minuer. Yes; that is very definitely the case. 

Senator O’Manonry. If a situation should arise in which there is 
a violation of the objective of the competition, would you have any 
opposition to the passage of a law which would empower the Depart- 
ment of Justice or the Federal Trade Commission, as the case may be, 
to seek to enforce the law against any such merger or violation of the 
competitive standards ? 

Mr. Muir. I can speak for myself. I would say that I would 
personally have objection. What the rest of our group would think 
and what the supervisory agencies would think, that is another ques- 
tion. 

Senator O’Manoney. I see what you want. You want the banking 
agencies of the Government to handle the matter ? 

Mr. Mitrer. That’s right. 

Senator O’Manonry. But if there are any phases of the competitive 
objective of Congress which ought to be enforced by the Department 
of Justice, and the banking agencies do not have that function, you see 
no objection to the antitrust agencies of Government enforcing it ? 

Mr. Brorr. There are other regulated industries in which merger 
transactions are not subject to the jurisdiction of the Justice Depart- 
ment or the FTC by expressed exemption in section 7 where the trans- 
action is consummated under the authority of the appropriate admin- 
istrative commission or board. 

Senator O’Manoney. If it is a good principle from the point of view 
of the banks as Mr. Miller has expressed it, that the regulation should 
be carried on by the Federal regulatory agencies, then it is equally a 
good principle that any violation of the antitrust laws by the banks 
should be centralized in the Government agencies having jurisdiction 
over the protection of the antitrust laws. 

79425—56——5 








34 LEGISLATION AFFECTING CORPORATE MERGERS 


That is our dilemma, sir. 

Mr. Brorr. Yes. Our position is it should be centralized in the 
banking agencies in the case of the banks. 

Mr. McHueun. Even in the case of the regulated agency, doesn’t the 
Attorney General have concurrent jurisdiction, so that before the 
regulatory agency takes action which would provide the exemption or 
immunity from the antitrust law, the Attorney General has at least 
the right to intervene in those proceedings ¢ 

Mr. Saxon. Not with respect to acquisitions which are approved 
by the respective agencies. 

Mr. McHueu. | am speaking generally to the provisions of the act 
with reference to the regulated industry. 

Mr. Saxon. With reference to mergers effected under the act, it 
is my understanding that the approval of the respective regulatory 
agency is final. 

With respect to a violation of any order of the regulatory agency or 
any other violation, then it is my understanding that the Department 
of Justice does have jurisdiction to intervene. 

Mr. McHvuen. Are you saying that when the regulatory agency 
has approved the merger, it is then taken out from under the provi- 
sions of the Clayton Act or any of the other antitrust laws ? 

Mr. Saxon. That’s right, with respect to the Clayton Act. 

Mr. McHven. Isn’t it a fact that the Attorney General has the right, 
since he possesses concurrent jurisdiction with the regulatory agency, 
to intervene in the proceeding and at least present his view so the regu- 
latory agency would have the expertise of the Antitrust Division in 
judging the competitive considerations ? 

Mr. Saxon. Not the way I read the exemption accorded the regula- 
tory agencies under the provision, and an approval of the regulatory 
agency once given is final. 

Mr. McHver. Lam not disputing that. 

Mr. Saxon. Since the provision would not apply to acquisitions by 
corporations subject to those agencies. 

Mr. McHveu. We are not disputing that the approval once given 
is final. I am simply suggesting that under that act, the Attorney 
General does have the right to intervene and present the Department 
of Justice’s view from the competitive point of view. 

Mr. Saxon. Not in the absence of a violation. But that raises a 
question whether there would be objection on the part of banks to 
such intervention, with respect to bank asset acquisitions, by the Jus- 
tice Department under your bills. 

However, that is a far different question than vesting final authority 
over bank asset acquisitions in the Justice Department under the Clay- 
ton Act. 

Even if our proposal were enacted by the Congress, jurisdiction un- 
der the Sherman Act in the Justice Department would remain and 
there would be, as now, consultation initiated by the banking agencies 
with respect to the possible application of that act. 

It is my recollection that the superintendent of banks of New York 
required advance Justice Department clearance with respect to the 
Chase-Manhattan merger as a condition precedent to his approval of 
that transaction. 

But the final enforcement authority is the main area of conflict. 
We believe that final authority should be vested in the banking agen- 
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cies which by their experience and their knowledge of the peculiarities 
of the banking business are best qualified to exercise such authority. 

Senator O’Manoney. Then my understanding is that you have no 
objection to the intervention by the Department of Justice prior to 
decision by the banking agency ¢ 

Mr. Saxon. As I say, that poses a different question. 

But intervention is as you put it 

Senator O’Manonry. I have stated it as a different question too. 

Mr. Saxon. Intervention during the consideration by the regulatory 
agency of any merger application, if it means intervention merely by 
way of presentation of views without authority to pass on the pro- 
posed transaction by way of approval or disapproval, that is one 
question. 

Mr. McHven. Do I understand that you would not object to that ? 

Mr. Saxon. I take it that poses a wholly different question—— 

Senator O’Manonry. Let’s pose the wholly different question. That 
is what I want to know. 

Mr. Saxon. My personal view is I would have no objection to that. 

Senator O’Matroney. You spoke of a sort of limited intervention 
by the Department of Justice. 

Mr. Saxon. An intervention merely by way of presentation of views 
so long as final authority as to actual approval or disapproval of the 
transaction vests in the banking authorities, as I understand it now 
vests In the regulatory agencies over corporations subject thereto, such 
as the airlines, railroads and so forth. 

Senator O’Manonry. It appears that there are several questions 
that can be raised here. It will be the plan of the chairman to resume 
this hearing at 2 o’clock this afternoon. 

We have a great many witnesses. And we want everybody for or 
against these bills to have the full opportunity to express their views. 
So I shall endeavor to conduct these hearings morning and afternoon 
with the idea of giving the most time which the Senate will allow us. 

The committee will stand in recess until 2 o’clock this afternoon. 

(Whereupon at 12:35 p. m. the hearing was recessed to reconvene 
at 2 p.m. of the same day.) 





AFTERNOON SESSION 


Senator O’Manoney. The committee will proceed. 

Mr. McHven. Mr. Miller, what is there about the nature of compe- 
tition in the banking industry that makes it unique so that it should be 
treated differently from, say, ordinary mergers involving industrial 
corporations ? 

Mr. Muuer. I think there is probably no industry that has more 
excessive or intensive competition amongst their members than bank- 
ing has. It is competition down to the smallest transaction. A great 
bit of the advertising and public relations are pitched at the smaller 
depositors with the result that there has been a growth that is not all 
indicated inthedollaramount. 

For example, the bank I am with some 7 or 8 years ago was con- 
sidered to be a bank for larger corporations and wealthier people in 
the area, and now through development, through competition with the 
other banks we have developed to a point where we have now more 
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than 50,000 accounts in the bank, which is at least, I would say, 3 
times the amount we used to have. 

_ Mr. McHver. What are these elements that make up competition 
in the banking business? Bankers go out and seek business; with 
reference to what elements or aspects are they actually getting into 
competition with each other 4 

Mr. Miuier. They are competing with branches, they are competing 
with drive-in windows, with facilities. They are going out into the 
areas where the people are. They are not waiting for the people to 
come in to them. It is true in most cities that the downtown areas 
are not self-sufficient, as much as they used to be. People are moving 
out to the fringe areas. They are building tremendous shopping 
centers and the banks are following along to get close to the people. 
They are going to the people, where years back when anyone who came 
to see a president of a bank came in with his hat in hand, now the 
president takes off his hat when somebody comes in to see him. 

Senator O’Manoney. What does he do with his glass eye? 

Mr. Miiier. Just so long as you have one glass eye. One is per- 
mitted. For collateral purposes we used to require right arms that 
could be unscrewed. We will even take left arms nowadays. The 
competition has grown for business, for all classes of business. All 
banks are now in consumer credit, small personal loans, small business 
loans. There is very active competition for them. 

Mr. McHvou. Is there regulation either at the State or Federal 
level of these various elements of the banking business which go to 
the heart of the competition in the industry ? 

Mr. Miiurr. There is no regulation. That means you must get out 
and compete but if you don’t, the effects will soon be apparent. 

Mr. McHvuau. One of the most competitive factors that determines 
whether a bank gets certain bank business and is able to make loans 
is the rate of interest—the terms, conditions under which they can 
make the loans. Those are not fixed or controlled by either State or 
Federal regulatory agencies? 

Mr. Mirurr. No; not directly, but Federal Reserve and Treasury ac- 
tions affect bank rates. It is a generally accepted fact for example 
that if prime rate is 334 percent, other bank rates go up from there 
depending upon the nature of the risk, the size of the risk and so on. 

Senator Warktns. Isn’t there some lawful control, control by law 
of the risk that may be taken? 

Mr. Mruier. Yes; under provisions respecting the kind of, and 
limits on, loans. We are subject to examination in our bank by the 
Federal Reserve and by the State authorities. They come in and 
examine every asset we have, and report not back to the bank officials 
but to the Board of Directors. They list all loans which they con- 
sider are subject to special mention, the type of loans that the bank 
officers have to work with constantly. 

If they make them, they may be a little bit on the fringe. We 
realize it will be trouble to service them but we think those people are 
entitled to credit. 

If we don’t have a certain amount of those in the bank, we feel we 
are not doing a job with the community. 

Senator Warkrys. If you have too many, they can close you down. 

Mr. Miturr. Yes; they can change your management. 
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Senator Watkins. So you are rather effectively regulated in the 
type and kind of risks you can take? 

Mr. Mituer. That is exactly right. 

Mr. McHueu. But aren’t there many things which make up your 
ability to compete? The elements which go into competition in the 
banking industry which would not be regulated ? 

Mr. Minter. Well, I don’t know what you are trying to bring out 
with that question. For example, we went out to—getting back to 
this St. Matthews situation—the bank there on the corner of the main 
highway. We had no way to get drive-in windows there. It is a con- 
gested area. So we went out in back of the bank with another build- 
ing intervening and rented a lot to this street and there put a drive-in 
bank with 2 windows—1 that the customer reaches through 2 sides. 
This is a wonderful competitive device. We will run 1,500, 2,000 cars 
a week through those 2 windows in this pagoda-like affair, com- 
pletely separated from the bank. 

We had to get permission from the Federal Reserve authorities to 
establish that particular bank. It is wonderful competition. It is 
one of the things that makes competition. You make yourself avail- 
able and go out to the people. 

Senator Watkins. Why do you think it would be necessary to have 
that kind of aregulation? That would be like adding another room to 
your bank or putting another window to what you have. 

Mr. Mitier. We have no regulation that specifically says that. But 
if you start a new operation, whether it is a branch or an operation 
apart from your offices, we must get consent from the Fed for the 
establishment of such an office. 

Senator Warxrins. Do you think that was necessary ! 

Mr. Miturr. That control ? 

Senator Watkins. Yes. 

Mr. Miuurr. I think it is good because it does keep it on a level keel ; 
yes. But we have never found an answer 
* Senator Warxkrns. That seems to me to be regulating it down to a 
very fine point when you can’t even add some windows for convenience, 
even if you add them on another block if it is part of the same institu- 
tion, not even a branch bank: or anything of that sort. ; 

Mr. Minxer. It isin effect a branch bank. You are transacting busi- 
ness there. Cash checks, accepting deposits, accepting payments on 
loans and so forth. 

Senator Warkrys. I probably did not understand the nature of the 
type of operation you have. ; 

I thought they were windows where you can drop in the deposits. 

Mr. Mitier. No; we have tellers. 

Senator Warkins. You have an ordinary banking facility there? 

Mr. Mitier. That is right. 

Mr. McHven. The terms of interest you would offer to a borrower 
might differ among banks? 

Mr. Mitier. Yes; very definitely. 

Mr. McHveu. Those terms and interest rates would not be fixed by 
either State or Federal regulation ? 

Mr. Mituer. No; they would not, except to the extent that we have 
a State law against usury; you can’t exceed certain rates. 

Mr. McHvuen. What we are trying to develop here, what we are 
trying to get some information on is this—you have indicated the 
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nature of the banking business is such as to be unique and it should be 
treated differently than ordinary industrial corporations. You sug- 
gest it is practically in the same category as the regulated industries. 
| am trying to develop in what ways it is similar or identical to the 
regulated industry or in what way it possesses different characteristics. 

Mr. Miiuer. I think banks are semipublic institutions. These con- 
trols have been set up in the interest of the public. You need not 
control how much Stewart Drygoods Co. charges for their merchan- 
dise but there are certain limits within which a bank can go, which 
is regulated at the top. 

Six percent is your legal rate of interest except on small loans where 
you may charge a discount. That is regulated so we can’t take advan- 
tage of the public. It is a semipublic institution, one which the public 
is dependent on, and I think it is a wonderful setup the way it 1s now 
with the Comptroller, the Federal Reserve, and the FDIC watching 
closely and examining and finding out what you are doing. They will 
tell you very quickly if they think you are not handling it in a proper 
manner. 

Senator Warkins. This legislation would not change that mate- 
rially, would it ? 

Mr. Mitier. I would hope it would not change it. 
see the control vested in these supervisory agencies. 

Senator Warktns. You know as a simple matter of fact that the 
enforcement of the law particularly that part of it which has to do 
with monopoly, is in the hands of the Department of Justice for all 


other institutions. Is there any good reason why the banks should be 
taken out of that category or kept out of it ? 
Mr. Miturr. I think 


Senator Warktns. In other words, the Department of Justice has 
to prosecute any violation of law; it doesn’t make any difference what 
department it comes under. 

Mr. Minier. IT would see no objection to providing that the super- 
visory authorities, if there is any question in their mind, may have 
the right to confer with the Department of Justice. 

Senator Warkins. But who is going to enforce the law? Who 
handles it for the United States in court ? 

Mr. Mruier. We think the supervisory agencies should do it. 

Senator Warxrns. That is a question of policy which, if each field 
of industry or activity would take it upon itself, you would have maybe 
25 or 30 departments of Justice handling prosecutions for the United 
States. In fact, in nearly all other departments of Government, it 
is handled by the Department of Justice. Commerce violations all 
go to the Department of Justice. Land violations go to the Depart- 
ment of Justice. All criminal prosecutions are handled by the De- 
partment of Justice. Why is there any reason, as you suggest here, 
there should be a different situation with respect to the violations of 
the antitrust laws with respect to banks? 

Mr. Mitier. Because we already have Federal supervisory authori- 


ties that are fully acquainted with the matter and fully capable of 
handling it. 


I would like to 





Senator Warkrns. You mean to prosecute as well ? 
Mr. Miter. Yes. 


Senator Warkins. In the courts? 
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Mr. Miruer. Whatever may be necessary. We are perfectly willing 
to see that they have all authority they need in that direction. 

Senator Watkins. The United States district attorney at the present 
time goes in when there is a violation of banking laws, ‘does he not, to 
make the prosecutions ? 

Mr. Mitier. Yes. Those are criminal violations. 

Senator Warkrns. Suppose on the civil side, the Department of 
Justice goes in now and seeks a consent decree in cases of antitrust 

violations. Why shouldn't they do it with banks the same as they do it 
with any other division of our activities ? 

Mr. Saxon. You havea different situation here. In connection with 
powers that the banking agencies now have over mergers, no merger 
could be consummated without the approval of the appr opriate bank- 
ing authority so far as the authority does exist today, and if a merger 
were concluded after disapproval by the agency involved or without 
approval of the agency, in the case of the Comptroller of the Currency, 
for example the charter could be withdrawn after adjudicatory pro- 
ceedings. I assume the FDIC could withdraw its insurance after 
proper adjudication. In the case of the Federal Reserve, it could cancel 
a bank’s membership in the Fed after proper proceedings. 

Senator Warkrins. Still, the Department of Justice would have to 
step in and work on this matter of consent decrees, civil prosecutions, 
civil action against the offender ? 

Mr. Saxon. The merger would be a nullity. Since it required ap- 
proval, legally it could not exist. 

Senator Watkins. We had the same thing with respect to the FTC 
the Department of Justice has to work with them; they have to get 
certain approvals along the line. I can’t see why it is necessary to 
divide up the responsibilities of prosecuting the Government’s cases in 
separate agencies. The Department of Justice ought to handle those 
matters. It is doing everything else and I can’t see a good reason 
advanced yet to set the banking industry off by itself, and with respect 
to these the Department of Justice won't have anything to do with it. 

Mr. Mincrr. ‘Other agencies, there are other exempt agencies under 
section 7 of the Clayton Act. There is no effort to put those in, is there ? 

Senator Warkrns. It covers pretty much everyone. The intent is to 
have banks as well under this particular proposed legislation. 

Mr. Brorr. There is an exemption in section 7. 

Senator Warkrins. We are talking about the proposed legislation 
now. 

Mr. Saxon. It would not cover those; no, sir. As I read it, it would 
only apply a prenotification requirement to those transactions. It 
would not extend the jurisdiction of the Justice Department with re- 
spect to the basic transaction. 

Senator Warxtns. I am not claiming that. I mean, for the final 
action that has to be taken in the name of the United States, it would 
have to be taken by the Department of Justice. 

Mr. Saxon. If a transaction, a proposed transaction, involving for 
example an airline under section 7, which is exempt, is not approved 
and the companies nonetheless went ahead with it, certainly there 
could be action taken, and that action could be taken by the Depart- 
ment of Justice against such a violation. But I don’t see that that 
differs in effect essentially from the power the Federal supervisory 
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authorities have today with respect to a merger which would be gone 
ahead with without approval. 

Senator Warxrns. I am contending it is the same and ought to be 
applied to all the segments of our various activities. The primary 
responsibility for enforcing the laws with respect to monopolies is in 
the Department of Justice. 

Why shouldn’t the Department of Justice be notified the same as 
the others in this instance? I am presenting this to you because if 
you have any good sound reasons, I want to hear them. Just because 
it happens to be a banking industry is no reason to me at all why the 
Department of Justice should not have the final responsibility of en- 
forcing the laws of the United States in those cases, whether it is a 
question of criminal prosecution or getting consent decrees or what-not 
under the civil side of the court activity. 

Mr. Saxon. We simply would not meet the question in the case 
of a bank merger, Senator, because if the transaction were gone ahead 
with, it would be a nullity legally and in addition there would be a 
very drastic power, for example, to withdraw insurance, which would 
be as strict and severe an enforcement as the provisions applicable 
under the antitrust laws in proceedings taken by the Department of 
Justice. 

Senator Watkins. We had contentions at various times that the 
various departments let their own attorneys handle the matters of 
prosecution for activities that come within the ordinary domain of 
those agencies. 

That means you have—depending upon the number of departments 
and agencies operating—you have that many departments of justice. 
The Department of Justice would not have very much left to do. 

Yet it is the real agency to enforce the laws of the United States. 
The others are more or less advisory to the other group and the re- 
sponsibility should finally be put in one place and I believe that is in 
the Department of Justice. 

That is the Department of the United States Government, the At- 
torney General is the adviser to the President and he is the attorney 
or should be the attorney for all of the agencies of Government when 
it comes to a final responsibility for the enforcement of the law. 

Mr. Mitter. You do have Government-created agencies just for 
this specific purpose that are highly specialized as distinguished from 
other types of business operations. 

Senator Watkins. But when it comes to enforcement of provisions 
such as are contained in the antitrust laws and provisions that may or 
may not be violated, then even banking, it appears to me, should be 
taken care of by the Department of Justice. 

The attorneys for these other people can sit in and they will do most 
of the work but it should be under the direction of the Department 
of Justice and they should be given notice. 

Mr. Saxon. What would they proceed against, if I may ask? 

Senator Warxkrns. I can go into the details, if you want me to. 

Mr. Miucer. I am sort of like a woman, convinced against my will. 

Senator Warxrns. I know you don’t want it. You have said so in 
your statement. 

Mr. Mitier. We don’t think there is any necessity for it and we 
don’t think it will improve the situation. It is operating perfectly, 





oe 





me ad ¢ 


ae 


ee 


Re 


SPR, 





2a STORY eS ERR re 0 = 


2 SIRE i Ne i halla ke CARAS R Ne i8 





40h tDtinlgltie wets |. 


eh Ra ik 5 oS 


EIS 


webinar cnt fe 


Kaan ait ebiyite® od, > 


sit 2 


PARI Met Mas BEAM: Stee 


LEGISLATION AFFECTING CORPORATE MERGERS 41 


we think, under agencies created by the Government for that pur- 
pose. We think it should not be changed. That’s definitely our 
opinion. 

Senator Warxins. 1 have a rather old-fashioned notion that the 
enforcement of the law, when it comes to the final responsibility, 
ought to be in the Department of Justice where the Constitution 
places it. 

Mr. McHwven. Senator Watkins has raised the question we have 
been concerned about as to whether or not the concepts of competition 
will be applied if the bank supervisory agencies alone have jurisdic- 
tion over this problem. 

Mr. Mitier. It is being applied at the present time. Whether it 
will continue or not, they can best testify to that. It is being applied 
at the present time. 

Senator O’Manonry. How is it being applied ? 

Mr. Mitier. It is being applied by the control that they have over 
the growth of the banks, over the location of the banks, the granting 
of new locations and 

Senator O’Mauonry. That comes in a discretionary manner. The 
FDIC and the Comptroller have the authority to pass upon the appli- 
cations of the bank as to its expansion, to set up a new location to 
enter a particular community. 

Mr. Mituer. Yes. 

Senator O’Manonry. In doing so, these agencies, particularly the 
Comptroller, take into consideration whether the communities into 
which you wish to go are properly served, in the judgment of the 
Comptroller. 

Mr. Minuer. Yes, sir. 

Senator O’Manoney. Have you known of any case in which after 
having granted permission to an applicant bank to expand, the Comp- 
troller has undertaken to withdraw that permission because of the sup- 
pression of competition ? 

Mr. Mitxer. No; I don’t know that I can answer that question in- 
telligently, but the Comptroller can. 

Senator O’Manonny. Isn’t it because of the fact that there is no 
prohibition in the law which establishes the FDIC or in the law which 
sets up the Comptroller making a merger which substantially lessens 
competition an offense ? 

Mr. Miturr. I think that there are many instances where the right 
to do, to merge and to do other things, have been denied to banks. 

Senator O’Manoney. Yes. But Iam talking now 

Mr. Mitirr. You mean whether they would take it away after it 
has been established ? 

Senator O’Manonry. Yes. 

Mr. Mixer. I don’t know in any instance. I don’t know why it 
should particularly. It can be taken away in this way. If manage- 
ment is not functioning properly, they have power even to change 
the management. 

Senator O’Manoney. Your statement this morning was most in- 
teresting, Mr. Miller. I read it, I listened to it with a great deal of 
interest and marked it while you were going through it. 

I find this statement, for example, which I approve of if it is a fact 
and I assume it is the fact since you said so. 
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Mr. Mixxer. I hope so. 


Senator O’Manoney. This is on page 2 at the bottom of the third 
paragraph. Let me read the third paragraph: 


In our opinion a healthy and vigorous competition permeates the banking in- 


dustry in all of its aspects in communities, sections, areas, and in the Nation as 
a whole. 


It has been enhanced in recent years through present facilities for quick com- 
munication and actions and accessibility to credit and other banking service 
wherever they exist. Stern and aggressive competition is simply a fact of life in 
the banking industry today. Banking institutions which have failed to compete 
for business have been unable to keep pace with the growth of their competitors. 

That paragraph of yours indicates a belief in the competitive sys- 
tem. Do you wish this committee to understand that the banking 
business, as it is presently operated, to your knowledge does not at 
any time involve mergers or expansions which suppress competition ? 

Mr. Miniter. No, I don’t think I made that statement. I was just 
talking about the competitive aspects of the banking business today. 

Senator O’Manoney. You didn’t mean to make that statement. 

Mr. Mitier. No, I don’t think I did. 

Senator O’Manoney. I was asking a perfectly new question. 

Mr. Miuier. Ask me it again. 


Senator O’Manonry. Would you be good enough to repeat my 
question ¢ 


(Question read. ) 

Mr. Mitier. There may be some difference of opinion on that. For 
example, if you are probably thinking of the large bank mergers in 
New York City, of course I am not in a position to observe what may 
go on in this respect but I still know there is plenty of competition 
outside of the New York banks, for bank accounts like ours, for 
example. 

We still feel that competition can be carried on actively. For ex- 
ample, let me explain about possibly one way that you compete to 
your own advantage and disadvantage of a competing bank. 

For example, we work a night force. It works from 11 o’clock at 
night until 6 o’clock in the morning. They pick up all mail that 
comes in during the night. They process all the checks to have them 
ready for the 9 o’clock clearing in the morning. We clear those 
checks and save the flow of the people who are sending those deposits 
in to us, our mail customers and our country correspondent banks. 
That is one of the ways of competing. We recently put in a system 
of reconciliation payroll checks for our customers. We reconcile and 
sort the checks and tabulate them and if there is a check missing they 
are sorted numerically. 

We are doing these things constantly for competition’s sake. 


Senator O’Mauonry. These things you are relating are instances 
of improved service ? 


Mr. Miter. Yes, sir. 

Senator O’Manonry. Whenever a bank improves its service, the 
bank which is independent of it and which is unable to grant that 
service loses out competitively ? 

Mr. Mitier. That’s right. 

Senator O’Manonry. That is not what I am talking about. My 
point might be better illustrated if we turn to the second paragraph 
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of your statement on the first page. Here we are dealing with plain 
figures. I want tocall your attention to the first sentence. 

As of December 31, 1955 [you say] there were approximately 14,284 banks 
and nearly 21,000 banking offices operating in the United States. 

Then you goon: 

There were 30,812 banks in 1921, 25,330 in 1929, 15,788 banks at the end of 1934, 
and 15,085 banks at the end of 1939. 

Here in this sentence you are referring only to the number of banks 
and nowhere in this sentence do you mention the banking offices which 
you mentioned in the first sentence. In other words, in December 31, 
1955, the 14,284 banks had 21,000 banking offices. 

Mr. Minter. That’s right. 

Senator O*’Manoney. How many banking offices do you suppose the 
30,812 banks had as of 1921? 

Mr. Mitier. I would assume that it would be relatively few, because 
the growth of branch banking has been in the latter years. 

Senator O’Manonery. That is what I thought. 

Mr. Mituer. A lot of those smaller banks are now branches, where 
they may have been bought by a bank and continued as a bank opera- 
tion. Soa lot of them disappeared in that way. 

Senator O’Manoney. So in your presentation you give us a vivid 
illustration of how the number of banks—that is, the number of con- 
trolling institutions—has declined while the number of banking offices 
under control of the banks has increased. 

Mr. Mitier. That is right. 

Senator O’Manoney. So take your last sentence: 

From 1940 to the present time the number of individual banks has not changed 
materially— 

I accept that but what is missing is a statement as to the number of 
banking offices which have appeared on the scene since 1940. That 
would be a considerable addition as you just testified. 

Mr. Minter. That is right. 

Senator O’Manonry. That would indicate that branch banking, as 
you have said, has taken the place of independent local banks. 

Mr. Brorr. We will be glad to supply that information for the 
record. 

Senator O’Manoney. I beg your pardon? 

Mr. Brorr. We will be glad to supply that information for the 
record. 

Senator O’Manoney. We will be very glad to have it as it is but the 
testimony of Mr. Miller now is that the fact shows that the trends in 
the banking business to set up branch banks has supplanted individual 
banks. 

Mr. Miter. That is true. 

Senator O’Manonry. To some extent. 

Senator Warxins. Will you ask the witness to tell us what he 
means by “banking offices”? Is that distinct from banks? 

Senator O’Manonry. Yes. 

Senator Warxins. He named two—14,284 banks and nearly 21,000 
banking offices. He mentioned the banks and the banking offices 
and then the “banking offices” completely disappears in the rest of 
the paragraph. 
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I wondered what the difference was between a bank and a banking 
office. 


Mr. Miuuer. The difference between the 14,000 and the 21,000 is 
the banking offices. 

Senator Warkins. Did all the 21,000 disappear? You don’t list 
them anywhere else ? 

Mr. Minter. We can supply the statistics. We think the 21,000 
offices indicate the intensity of competition between banks and the 
willingness to establish branches and bring the bank closer to the 
people. 

Senator Warkins. Then “banking offices” means branches / 

Mr. Miniter. That means main banks and branches. It includes 
branches. 

Senator O’Manonery. This is my understanding of the testimony. 
Since 1921, to December 31, 1955, the number of banks has declined 
from 30,812 to 14,284. But the number of banking offices owned by 
these banks has increased from very few, to use your words, in 1921 
to 21,000 in 1955. 

Mr. Mitier. That’s right. 

Senator O’Manonry. The whole gist of this question was: What 
has been the effect of that increase of banking offices under the con- 
trol of a central bank whether it has militated against competition in 
the local fields ¢ 

Mr. Mitirr. That has not because the branches are spread out 
through the system. For example, when we had 3 branches originally, 
in the last few years we established 5 more. We now have eight. Our 
banks in Louisville have had more branches than we have had for 
some years all along. But here is a growth of branch banking pure- 
ly for competitive reasons. 

Senator O’Manonry. Has that branch banking in its increase 


had an adverse effect upon competition through driving out small 
banks ¢ 


Mr. Mituer. No. 


Senator O’Manonry. Have these banking offices not been estab- 
lished on many occasions by the purchase by the central bank of an 
independent local bank ¢ 

Mr. Mitier. That could very well be. I don’t know whether the 
statistics are available. 

Senator O’Manonery. By way of merger / 

Mr. Mixer. In our 5 that we increased we bought 2 and 
established 3. 

Senator O’Manonery. You had 2 mergers which caused 2 independ- 
ent banks to disappear. The question with which the committee will 
have to pass on eventually is: Is that sort of merger of banks in the 
public interest or is it not? Iam asking only for information and not 
at all in a critical mood, Mr. Miller. 

Mr. Mituer. I don’t take it that you are and Iam not either. I can 
tell you of situations and I can name States, too, if you would like and 
situations that have no branch banking that are much more vulnerable 
than areas where there is branch banking by strong independent banks. 

Those States which have not brought their laws up to date, our 


law in Kentucky, if you will pardon me for continuing to talk about 
our situation in Kentucky. 
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Senator O’Manoney. That is closest to you. 

Mr. Mitter. In those States where branch banking is not permitted, 
a lot of fringe banks with minimum capital are springing up and in 
times of stress they are the ones that will first go. That is what 
happened when we lost about half our banks in the 1929 and 1930 
periods. The smaller banks were the ones that had the difficulty and 
the people lost their money in. 

Senator O’Manonry. Let me illustrate what I had in mind by tell- 
ing you what has come to my attention during the time that the Bank 
Holding Company Act was under consideration. 

I have had personal knowledge, personal information, from bankers 
concerned that the Transamerica Co. during the period that the Hold- 
ing Company Act was under consideration in the Congress was in- 
creasing Its activities in the purchase of independent banks. 

Not only that, but in seeking to bring these independent banks under 
its control, it was offering fantastic prices, greater than the book value 
of the banks in order to get them under control. 

Mr. Mitirr. I have heard that that was so. 

Senator Warxkrns. It happened in my State. 

Senator O’Manonery. What we are dealing with is the process of 
concentration in business and we are trying to find out why concentra- 
tion of banking should be exempt from the Clayton Act and the anti- 
trust laws any more than any other type of merger. That is the heart 
of our inquiry. 

Mr. Mruter. I understand that. I have heard just what you have 
said about Transamerica. Under the new bank holding company bill 
with the Douglas amendment, why, it would be impossible for them 
to go into States without affirmative legislation in those States. But 
may I call your attention to the fact that the bank holding company bil! 
puts the enforcement of that in the Federal Reserve bank ? 

Senator O’Manonry. It does, that is the fact. 

Senator Watkins. Maybe we made a mistake. 

Mr. Miruer. Maybe so. 

Senator Warxrns. There is always another time. We can always 
pass still more acts around here. It is like an attorney’s complaint 
in court. He goes in and the last part of the complaint is a prayer. 
I had it before me several times when I was sitting as a judge and 
I would finally say you haven’t prayed for it in your prayer. God 
permits us to go on praying and you should permit us to do the 
same thing, he says. 

Mr. McHveu. You indicated, Mr. Miller, that there may be a num- 
her of bank mergers which may actually result in an undue lessening 
of competition but nevertheless should be approved on the basis of 
sound banking principles. 

Mr. Mirrer. I didn’t make that statement. 

Mr. McHuen. A merger might in fact result in an undue lessening 
of competition but nevertheless those mergers for sound banking prin- 
ciples might be approved. On page 9, don’t you list those instances? 

Mr. Mitier. These are Senator Fulbright’s—they are stated in the 
letter which Senator Fulbright wrote to this committee. 

Mr. McHvueu. Do you agree that in each of these six situations that 
are listed here, that even though there might be a substantial lessening 
of competition, the merger should be approved for those reasons? 
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Mr. Mituer. ‘These are pretty good economic reasons that he states 
in those cases. They are his thinking, however, and not ours. But we 
think that he has something in each one of them. 

Mr. McHvuen. We are trying to decide, to get some examples, 
specific examples, with reference to each of these, in what way com- 
petition might be substantially reduced by a merger, but which might 
be justified for one of these reasons. 

Mr. Mitier. Well, this No. 1 items. 
the items ? 


Mr. McHiucu. This is in Senator Fulbright’s letter, you say ? 

Mr. Mituer. Yes, it is, it is his letter copied into the record. 

Mr. McHvait. We will reserve these questions, then, Mr. Miller. 

Senator O’Mauonry. Mr. Miller, as I understand, you and your 
counsel will undertake to supply for the committee the amended fig- 
ures on page 1, paragraph 2, so as to show the number of banking 
offices for each of the given years? 

Mr. Miter. Yes, sir. 


(The document referred to is as follows :) 


Do you want me to go over 


May 29, 1956. 
Hlon. Joseru C. O’MAHONEY, 


Acting Chairman, Subcommittee on Antitrust and Monopoly Legislation, 
Committee on the Judiciary, United States Senate, Washington 25, D. C. 

DEAR SENATOR O’MAnHONEY: When Mr. Miller testified before your committee 
last Wednesday we offered to submit for the record supplementary figures as 
to the total number of banking offices operating in the United States in 1921, 
1920, 1984, and 1939, being the years for which the number of banks were given 
in the second paragraph of Mr. Miller’s statement. It should be stated first, 
however, that the round figure of 21,000 banking offices operating as of December 
81, 1955, included the head offices of the 14,284 banks plus 7,040 branch offices. 
Comparable figures for 1921 are 30,812 banks and 1,052 branch offices, making 
a total of 31,864 banking offices; for 1929, 25,330 banks and 3,547 branch offices, 
making a total of 28,877 banking offices; for 1934, 15,788 banks and 3,102 branch 
offices, making a total of 18,890 banking offices; and for 1939, 15,085 banks and 
3,693 branch offices, making a total of 18,778 banking offices. 

Mr. Miller made the point in his statement that: “The substantial diminution 
in the number of banks between 1921 and 1939 was primarily the result of the 
seriously overbanked situation which existed in the 1920’s.” According to the 
1929 Annual Report of the Federal Reserve Board, 5,642 banks suspended 
operations in the years 1921 to 1929, inclusive. Of this number 659 were re- 
opened, leaving 4,983 banks which were placed in receivership or were voluntarily 
liquidated during this period; 3,514 of these banks, or 62.3 percent of the total 
suspended banks, had capital of $25,000 or less. The 1934 Annual Report of 
the Federal Deposit Insurance Corporation showed 6,352 banks in receivership on 
December 31, 1934, nearly all of which either had not been licensed after the 
1983 banking holiday or which had failed during the 3 years prior to that holiday. 

The severe mortality among banks in the 1920’s and early 1930's appears to 


have been heaviest among the small banks, which lacked sufficient capital to 
withstand adverse economic conditions. 
Very truly yours, 
J. OLNEY Brorrt, 
General Counsel. 

Senator O’Manioney. Are there any other questions ? 

Mr. McHven. No. 

Mr. Mruter. All right. : 

Senator O’Manonry. Thank you very much, Mr. Miller. We are 
indebted to you for your frank answers. _ 

Mr. Mruxer. You asked a question on interest rates. I wonder if we 
should make this statement. Interest rates on savings are regulated 
to a top limit of 21% percent. That is all that can be paid on savings. 
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We are prohibited from paying interest on demand deposits. We 
have certain loan limitations under section 24 of the Federal Reserce 
Act. Qur trust powers are regulated under regulation F. These are 
specific things that we are regulated on. I thought it might be well 
to have that in the record because, when I was talking about interest 
rates, I really was talking about interest rates that might be charged 
on various types of loans. 

Senator O'Manoney. It becomes clear that as usually is the case 
in these hearings, it takes more time to present the evidence than we 
C ntemplated at the outset. 

Suggestions have come to the chairman of the committee from sev- 
eral witnesses that they have official duties to perform and that they 
would like to be given the opportunity of hurrying through. There- 
fore let me announce that I shall call the next three witnesses in the 
following order: 

First, Mr. William McChesney Martin, Chairman of the Federal 
Reserve Board: second, Mr. Ray M. Gidney, Comptroller of the Cur- 
reney: and third, Mr. H. E, Cook, Chairman of the Board of Directors 
of the Federal Deposit Insurance Corporation. Now let me say to each 
of you gentlemen that, if you have prepared statements, you may pre- 
sent those prepared statements for inclusion in the record. They will 
be printed as though presented and if you wish to save time by sum- 
marizing your s‘atements, you may do so. 

Mr. Martin, will you come forward ¢ 

Mr. Martin. I would like to introduce Mr. George Vest, our General 
Counsel, and Mr. Howard Hackley, our Assistant Counsel. 

Senator O’Manonry. We are glad to welcome you. Will you be 
seated at the table? 


STATEMENT OF WILLIAM McCHESNEY MARTIN, CHAIRMAN OF 
THE BOARD OF GOVERNORS, FEDERAL RESERVE SYSTEM, AC- 
COMPANIED BY GEORGE B. VEST, GENERAL COUNSEL, AND 
HOWARD H. HACKLEY, ASSISTANT GENERAL COUNSEL 


Mr. Marrix. Mr. Chairman and members of the committee, before 
discussing the bank merger bills now pending before this committee, 
it may be helpful to describe briefly the nature of the Board’s func- 
tions and responsibilities in this general field under existing law. 

At present the Board is vested with authority to enforce the provi- 
sions of the Clayton Antitrust Act where applicable to banks. Section 
7 of that act prohibits any corporation from acquiring the stock of 
other corporations engaged in commerce where, in any line of com- 
merce in any section of the country, the effect may be substantially to 
lessen competition or tend to create a monopoly. 

However, as far as banks are concerned, this section applies only to 
acquisitions of stock. It does not apply to acquisitions of bank assets 
and does not cover bank mergers and consolidations. 

Apart from the Clayton Act, the Board has other functions under 
yresent law which involve consideration of the competitive aspects of 
fezileial and possible tendencies toward monopoly in the banking field. 

Under the recently enacted Bank Holding Company Act, every 
bank holding company which proposes to acquire additional banks 
must first obtain the Board’s consent and in determining whether to 
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give such consent the Board is required to consider certain factors, in- 
cluding the effect of the proposed acquisition wpon the preservation of 
competition in the field of banking. 

Other provisions of existing law which vest limited authority in this 
general field in the bank supervisory agencies are those of section 18 
(c) of the Federal Deposit Insurance Act. Under that section, the 
Board, the Comptroller of the Currency, and the Federal Deposit In- 
surance Corporation, in their respective areas of authority, are re- 
quired to pass in advance upon mergers and consolidations of banks, 
but only in cases in which the capital stock or surplus of the resulting 


bank will be less than the aggregate capital stock or aggregate surplus, 
respectively, of the banks involved. 


SFFECT OF PENDING BILLS 


It is understood that three bills relating to bank mergers are now 
before the committee—S. 3341 and S. 3424, and H. R. 9424, which was 
passed by the House last month. 

The Federal Reserve is directly concerned with these bills onl 
as they apply to banks. In general, as far as banks are concerned, 
the pending bills would amend section 7 of the Clayton Act so as to 
bring acquisitions of bank assets under the coverage of that section, 
in addition to the present coverage of acquisitions of bank stock. 

The bills would also require prior notice of any proposed bank 
merger to be given to the Attorney General and to the Board of Gov- 
ernors at least 90 days before the merger is to take effect if the com- 
bined capital accounts of the merging banks exceed a certain amount. 

As indicated last year in testimony before this subcommittee and 
before the Judiciary Committee of the House of Representatives, the 
Board of Governors favors the principle of subjecting bank mergers 
and consolidations to Federal supervision and control, with a require- 
ment for consideration of the competitive effects of such mergers. 

It believes, however, that it would be desirable to make certain 
changes in the pending legislation on this subject. 





DESIRABILITY OF ADVANCE APPROVAL 


It is the Board’s opinion that the law should require the advance 
approval by a Federal bank supervisory agency before any bank 
merger or consolidation takes place. 

As previously indicated, under section 18 (c) of the Federal De- 
posit Insurance Act the Federal bank supervisory agencies, that is, 
the Board, the Comptroller of the Currency, and the FDIC, are now 
required to pass in advance upon mergers and consolidations of banks 
only where there is a resulting diminution of capital and surplus. 

The Comptroller of the Currency has additional authority as to ap- 
proval of mergers involving national banks. . 

However, because of the limited nature of the present authority, 
many bank mergers do not have to be approved in advance by any 
Federal agency. ’ . 

The Board believes it would be desirable to extend this authority 
so as to require advance approval for every bank merger and consoli- 
dation, irrespective of diminution of capital, to be given by the Comp- 
troller of the Currency where the resulting institution will be a na- 
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tional bank, by the Board where the resulting institution will be a 
State member bank of the Federal Reserve System, and by the FDIC 
where the resulting institution will be a nonmember insured bank. 

The pending legislation requires 90-day advance notice of mergers, 
but does not require advance approval. ‘The Board questions whether 
in the case of banks, the advance-notice procedure would be as de- 
sirable or as effective as provision for advance approval. 

It would be helpful to the banks involved to have advance consent 
by the Government, since this would give them in proper cases a meas- 
ure of assurance that the proposed action is not inconsistent with the 
law. 

Also it would eliminate any necessity for an effort on the part of 
the Government to enjoin a bank merger or to dissolve one after it 
had once taken place. 

There are obvious difficulties in attempting to unscramble the assets 
and liabilities of constituent banks after a merger has occurred, and 
particularly so after a lapse of several months or more. 

Furthermore, in some cases, it is not necessary for a Government 
agency to have as much time as 90 days in which to consider pro- 
posed bank mergers and the competitive aspects of such transactions. 

On the other hand, there may well be cases in which 90 days would 
not be adequate. Moreover, it does not seem necessary in the Board’s 
opinion to require that notice be given to, or permission obtained from, 
two different agencies of the Federal Government for the consumma- 
tion of the same transaction. 


ENFORCEMENT AUTHORITY 


The pending bills would leave unchanged those provisions of the 
Clayton Act which now vest in the Board of Governors authority to 
enforce the provisions of section 7 of that act where applicable to 
banks. Under present law, that authority is limited by reason of the 
statute’s applicability only to acquisitions of bank stock, and its prac- 
tical significance has been lessened by the recent Bank Holding Com- 
pany Act which requires prior approval of the Board for acquisitions 
of bank stock by bank holding companies. Under the proposed 
amendment to section 7, however, the Board’s responsibilities would 
extend to all types of bank mergers, whether carried out under Fed- 
eral or State statutes. This would result in a substantial enlargement 
of the Board’s responsibilities in the antitrust field. The Board would 
be called upon to consider the competitive or monopolistic aspects of 
every such transaction even though it had previously been considered 
and approved by one of the other Federal bank supervisory agencies 
or by the appropriate State authority. 

The principal functions of the Federal Reserve System lie in the 
field of monetary and credit policy and bank supervision. The prosec- 
uting and adjudicatory functions involved in the enforcement of the 
antitrust laws are only indirectly related to the Board’s principal re- 
sponsibilities. They are of a character quite different from the func- 
tions normally exercised by the Board in passing upon particular 
transactions in the bank supervisory field. In other words, enforce- 
ment of the antitrust laws and the function of bank supervision repre- 
sent, we believe, different spheres of governmental operation. 

79425—56——6 
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Under present law, in addition to the Board’s authority to bring 
proceedings for the enforcement of section 7 of the Claytton Act where 
applicable to banks, the Attorney General has an injunctive authority ; 
and the Board believes for the reasons indicated that the enforcement 
of this section, whether with respect to acquisitions of bank stocks or 
acquisitions of bank assets, is a function which should not appro- 
priately be vested in the Board. 


CONSIDERATION OF EFFECTS ON COMPETITION 


Under the pending bills, any bank merger which might substantially 
lessen competition or tend to create a monopoly would be prohibited. 
This would seem to mean that the effect on competition would be the 
sole controlling factor in all cases, to the exclusion of consideration of 
other factors which may well have an important bearing upon the 
maintenance of sound banking. 

Under existing banking laws, the Federal bank supervisory agencies, 
in passing upon banking transactions within their respective jurisdic- 
tions, give consideration to the competitive aspects involved. How- 
ever, they also take into account such matters as the adequacy of a 
bank’s capital structure, the competency of its management, its future 
earnings prospects, and the needs of the community involved. Thus, 
the Board, in acting upon applications for the approval of branches, 
bank mergers within its jurisdiction under section 18 (c) of the Federal 
Deposit Insurance Act, and voting permits required to be obtained by 
holding company affiliates, considers the possible effect of the proposed 
transaction upon competition among banks; but in all such cases the 
Board also considers the banking factors above mentioned. 

The same is true under the recently enacted Banking Holding Com- 
pany Act. That act specifically requires the Board, in passing upon 
applications by bank holding companies for the acquisition of bank 
stocks or assets, to consider whether the proposed acquisition would 
be consistent with adequate and sound banking, the public interest, 
and the preservation of competition in the field of banking; but the act 
also requires the Board to consider the financial history and condition 
of the holding company and the banks involved, their prospects and 
the character of their management and the needs of the community 
concerned. 

There have been in the past and there will doubtless be in the future 
instances in which the overall public interest would clearly be served 
by a bank merger or consolidation even though it might incidentally 
tend to substantially lessen competition. The Board believes that, at 
least in the field of banking, the test should be whether or not a merger 
would result in an “undue” rather than a “substantial” lessening of 
competition. 

For these reasons and in keeping with the practice followed in pass- 
ing upon other types of banking transactions, the Board believes that 
it would be desirable that, in addition to providing for the prior ap- 
proval of every bank merger by the appropriate Federal banking 
agency, that agency should be specifically required by the law to con- 
sider whether the effects of the proposed merger might be to lessen 
competition unduly or to tend unduly to create a monopoly, but with 
the added stipulation that the agency should also consider such factors 
as the financial condition, adequacy of capital and character of 
management of the bank, together with the needs of the community. 
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Moreover, it would be desirable to authorize any Federal banking 
agency in its discretion to request the views of the Attorney General 
as to the competitive effects of the proposed merger. This would 
enable the banking agency, whenever it was in doubt, to ascertain the 
attitude of the Department of Justice regarding the competitive or 
monopolistic aspects of the transaction before determining whether 
to grant its consent. 

CONCLUSION 


To restate its views, the Board is of the opinion that appropriate 
and effective eae with respect to bank mergers should embody 
two requirements: (1) Every bank merger should be made subject to 
the advance approv ‘al of the ¢ ‘omptroller of the Currency, the Board 
of Governors, or the FDIC, depending upon the nature of the result- 
ing bank, and (2) in passing upon bank mergers the Federal bank 
supervisory agency concerned should be required by the law to con- 
sider, not only the financial condition, adequacy of capital and char- 
acter of management of the institution resulting from the merger, 
but also the question whether the proposed transaction would unduly 
lessen competition and, where the competitive factor is significant, 
the agency should have authority to request the opinion of the Attorney 
General on that point. 

These features of bank merger legislation could, of course, take the 
form of an amendment to the Clayton Act, although in that event, 
as I have previously indicated, the Board feels that enforcement au- 
thority should not be vested in the Board. It would be preferable, 
however, in the Board’s opinion, for the legislation to take the form 
of an amendment to already existing provisions of the banking laws 
relating to the subject of bank mergers. In this connection, I under- 
stand that the Treasury Department set up to the Congress in the last 
few daysa draft of a bill, which would carry out the views of the Board 
in this matter. That bill would amend section 18 (c) of the Federal 
Deposit Insurance Act to require the prior approval of one of the 
three Federal banking agencies for every bank merger irrespective 
of diminution of bank capital or surplus. Thus, any merger without 
such approval would be illegal and expose the institution to attack. 

The bill would also expressly require the banking agency concerned 
to consider the competitive aspects of each transaction, as well as the 
banking factors involved; and in the interest of uniform standards 
would require the banking agency to seek the views of each of the 
other two banking agencies with respect to the question of competition 
and in addition authorize the banking agency concerned to request 
the opinion of the Attorney General with respect to that question. 

Legislation of this kind, the Board believes, would effectively ac- 
complish the basic objective of providing means for controlling bank 
mergers and preventing undue lessening of competition in the bank- 
ing field through that means. 

T just want to say that the heart of our statement is substantially 
the same as our statement before this committee a year ago when 
we pointed out we think this is a problem and the Board of Governors 
favors the principle of subjecting bank mergers and consolidations 
to Federal supervision and control with a requirement for considera- 
tion of the competitive effects. 
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Now we have been wrestling with this problem for some time and 
there are two ways that you can handle it with which you are familiar: 
one is amending the Clayton Antitrust Act and one is amending the 
banking laws. We don’t have any objection to amending the Clayton 
Antitrust Act but the bill which has been sent up by the Treasury 
Department would amend the banking laws. It would be preferable 
in our judgment. 

We have been considering this actively and earnestly for a long 
time and we think it has merits. 

There are loopholes that have caused us trouble in the past such 
as in the Clayton Antitrust Act which applies only to bank stock 
and not to acquisition of bank assets. Substantial lessening of com- 
petition and tending to monopoly is a very difficult thing to establish. 
We went through the case against Transamerica and nothing I am 
saying is meant to be invidious in connection with Transamerica but 
we found it an extremely difficult problem with respect to determining 
the exact meaning of that law and we came out with the view that 
unduly lessening competition is a better phrase although we rec- 
ognize—I am not a lawyer—that you have a legal groundwork for 
substantially lessening competition already in the framework of the 
law and that it may not be feasible to use unduly lessening competition. 

Senator O’Manoney. It might be argued that it is equally vague, 
as substantially reducing competition. 

Mr. Martin. I recognize that. The main thing that we would 
like to see done is to see that the problem is placed in a position where 
it is adequately studied and considered whenever a merger, con- 
solidation, or acquisition of assets is involved in the banking picture. 

We think that of the two methods the preferable method would be 
the amendment to 18 (c) which has been sent up. 

This isa special field, banking. We believe that we could adequate- 
ly place safeguards around it, that the three supervisory agencies 
have special qualifications in the banking business and when they are 
not certain of their position they could consult the Attorney Gen- 
eral, the Department of Justice and that the enforcement authority 
which they have now in the case of Federal Reserve members of with- 
holding membership, when a judgment has been evaluated properly, 
would be sufficient to safeguard the public interest. 

That in brief I think, Senator, is what our position is. I have stated 
it at some lengths in this statement. We would prefer the amend- 
ment to the banking laws rather than the Clayton antitrust law. 

Senator O’Manoney. Let me read to you the proposed bill. I think 
it illustrates the question which arises in the minds of the members 
of this committee and the members of the House committee when 
it passed one of the bills that is before us. 

After the enacting clause “be it enacted”— 


That subsection C of section 18 of the Federal Deposit Insurance Act is 
amended by striking out the third sentence thereof the following: 

No insured bank shall merge or consolidate with any other insured bank or, 
either directly or indirectly acquire the assets of, or assume liability to pay any 
deposits made in, any other insured bank without the prior written consent (i) 
of the Comptroller of the Currency if the acquiring, assuming, or resulting bank 
is to be a national bank or a district bank, or (ii) of the Board of Governors 
of the Federal Reserve System if the acquiring, assuming, or resulting bank 
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is tou be a State member bank (except a district bank), or (iii) of the Corpo 
ration if the acquiring, assuming, or resulting bank is to be a nonmember in- 
sured bank (except a district bank). 

Let me interrupt the reading of the bill there to say that this sentence 
strikes me first as being to some extent at least merely a transposition 
of language that now appears in subsection (c) 18. That section 
begins with the the phrase “Without the consent” and then recites the 
sume language that appears at the beginning of this but aside from 
that let me proceed with the reading of the proposed bill. 

In granting or withholding consent under this subsection, the Comptroller, 
the Board of the Corporation, as the case may be, shall consider the factors 
enumerated in section 6 of this act. In the case of a merger, consolidation, acquisi- 
tion of assets or assumption of liabilities, the appropriate agency shall also 
take into consideration whether the effect thereof may be to lessen competition 
unduly or to tend unduly to create a monopoly, and in the interests of uniform 
standards, it shall not take action as to any such transaction without first seek- 
ing the views of each of the other two banking agencies referred to herein with 
respect to such question: and in such a case the appropriate agency also may 
request the opinion of the Attorney General with respect to such question. 

Now observe the meaning of this sentence. I go back to the begin- 
ning of it: 

In the case of a merger, consolidation, acquisition of assets, or assumption of 
liabilities, the appropriate agency shall also take into consideration whether the 
effect thereof may be to lessen competition unduly or to tend unduly to create 
a monopoly— 
and so forth. gs 

This does not say that in the case of the appropriate agency, if it 
finds that the merger would have that effect, the merger shall be 
prohibited. 

The Clayton Act does. And with respect to the Attorney General, 
all the power that you give him is the power to render an opinion if 
you request him to render an opinion. = 

Senator Warkrys. Incidentally, they are not bound by the opinion 
he renders. 

Senator O’Manoney. Not at all. Do you seriously think that is a 
substitute, a proper substitute, for legislation that is intended to pre- 
vent mergers in the banking field, that would unduly lessen com- 
petition.? 

Mr. Martin. Well, Senator 

Senator O’Manonry. Does your counsel think so? 

Mr. Martin. I will ask Mr. Vest to answer whether he thinks so. 

Mr. Vest. Senator, we think that the banking agencies would do a 
conscientious job in consideration of 

Senator O’Manoney. I have no doubt of that. Iam not challenging 
the conscientiousness of the banking agencies but I suggest to you, sir, 
that they will operate within the law and if the law does not prohibit 
mergers that substantially lessen competition, of what effective use is 
it to say that in allowing mergers, they shall merely consider whether 
or not it will. 7 

That gives them the discretion to determine whether or not there 
shall be a merger unduly lessening competition. 

Mr. Vest. The present purpose of this proposal as it is written is 
to enable the agencies to take into account the various factors that 
need to be considered before acting on an application for a merger 
consolidation. 
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Senator O’Manonry. But that is not what you say. 
this bill left that statement out. 

Mr. Vesr. And not, if I may say so, not to make the sole considera- 
tion the matter of the competitive aspects. 

In other words, you take into account the competitive aspects but 
you also take into account these other factors such as the financial con- 
dition of the banks, the needs of the community and the management. 

Senator O’Maronry. Allin the world you are saying, sir, is that the 
suppression of competition may be justified under certain circumstan- 
ces which the appropriate agency shall take into consideration. 

Mr. Vesr. I think that is right. 

Senator O’Manoney. Do you think that is in the public interest ? 

Mr. Marvin. We think it is in the public interest, sir. 

Senator O’Manonry. I see. 

Mr. Martin. Isn’t that really the problem: What is the public 1n- 
terest ? 

Senator O’Manoney. Of course it is the problem. And there has 
been in the United States ever since 1890 a firm conviction that we 
should have antitrust laws, that we should prevent the expression of 
competition, that we should maintain competition, that we should 
have a free enterprise system which of course includes a banking sys- 
tem, but we are constantly paying lip service to this principle and 
passing laws which create loopholes by which discretionary bureaus 
may permit mergers and suppression of competition to take place. 

Have we not come to the time when we ought to put a stop to that 
or are we going to permit these mergers to continue ? 

Mr. Marrin. The point I am trying to make is a matter of judg- 
ment: What is the most effective way to stop it ? 

Senator O’Manonry. Frankly, let me ask you, Mr. Martin: Do you 
believe in the free enterprise competitive system or not ? 

Mr. Martin. I do. 

Senator O’Manonry. Do you believe that there should be exemp- 
tions to it? 

Mr. Martin. Well, I think that all systems have to be modified from 
time totime. I doubt you can just make a blanket statement. I don’t 
think any of us do. 

Senator O’Manonry. Well, what we see going on about us, as I 
pointed out this morning—I don’t know whether you were here or 
not. 

Mr. Martin. Unfortunately I was not. 

Senator O’Manroney. I made reference to the reports of the United 
Press Association, the financial editor of which for many years has 
made a compilation of the billion dollar corporations in America. 
The report of 1954 showed that there were 72. The report for 1955 
showed that there were something like 77. There are more billion 
corporations in America now than there ever were before at any time 
in history. And at the same time small business is becoming constant- 
ly less stable and even medium size business is finding it is less stable. 

And T have no doubt that you have had called to your attention 
the reports of some financial authorities that the raising of the re- 
discount rate by the Federal Reserve System has been depriving the 
minor companies below the billion dollar class of the opportunity to 
get the money that they ought to have. You have heard that. 
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Mr. Marrry. I have had it called to my attention. 

Senator O’Manonry. Now are we going to allow this concentration 
to go ahead, when it is perfectly obvious from an examination of the 
operations of these billion dollar corporations that they operate 
throughout the world? They are in interstate commerce. They are in 
foreign commerce and yet they are chartered by the States which have 
no power or authority to regulate interstate commerce or to have any- 
thing to do with foreign affairs. 

You point to the Middle East, which is one of the sore spots in our 
international relations at the present time, and we all know that some 
of these billion dollar corporations are producing oil in the Arabian 
Peninsula. They are doing it efficiently, no doubt. They are paying 
the various governments of the Arabian Peninsula substantial sums 
of money but at the same time it becomes obvious that the policy of 
the State Department has been to send military aid to the Arabs and 
to withhold it from Israel. All I say this for is to indicate that the 
billion dollar corporation operating under State charters in interna- 
tional affairs is creating problems which every mother’s son of the 
population of the U nited States must bear a share in solving. 

So are we going to lead the world to free institutions by permitting 
industrial and financial concentration greater than has ever existed 
before anywhere in all the world ? 

That is our problem. 

Mr. Martin. I don’t say I disagree with your analysis of the prob- 
lem. I don’t deny it is existent. I think in supporting this particular 
bill in respect to the banking field that it was our belief that this was 
the most effective way of handling the situation. 

Senator O"Manonry. Obv iously you agree with my criticism of it. 
My criticism merely extends to pointing out what it does not do. 

Mr. Marri. If you want a blanket prohibition 

Senator O’Manoney. It is not here. 

Mr. Martin. A blanket prohibition is not here, I agree with you. 

3ut I question whether it should be. That is the point. 

Senator O’Manonery. That is very cleat 

Senator Warkins. Even though you may find that then it unduly 
tends to create a monopoly ? 

Mr. Martin. That is covered, isn’t it ? 

Senator Warkrins. That does not bind you even if you find that it 
would unduly create a monopoly; it does not bind you to stop it. 

Mr. Martin. I would feel bound by it as far as the Board is con- 
cerned. 

Senator Warxins. I am talking about the law. The law just 
points out a few things you have to do in making up your mind. It 
(loes not bind you to follow the advice of the Attorney General or the 
other agencies. It leaves it to the Comptroller or to the Board of 
(Governors of the Federal Reserve. 

Mr. Martin. I might ask Mr. Vest to comment on his interpretation 
of the law. 

Senator Warkrns. It is a direction how you make up your minds 
but it does not bind you to do anything except to make up your minds 
and make a decision that seems to be controlling. 

Mr. Vest. It does not legally bind you but it would be very difficult, 
I think, for an agency which found there was an undue lessening of 
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competition or an undue tendency to monopoly, after consulting with 
the other agencies and perhaps with the Attorney General and with all 
of them having the same view, I think it would be almost impossible 
for them to approve the merger. There is the possibility that the other 
factors that have to be considered would be so very important in some 
particular emergency case that it would be necessary or desirable to go 
the other way. 

But I think that would be most unlikely in that kind of a situation. 

Senator Warkins. It might be most unlikely according to your 
point of view. The Attorney General, however, might determine and 
give his opinion that it would create a monopoly and you could com- 
pletely disregard his opinion. 

The Board or the Comptroller can go ahead and say irrespective of 
what the Department of Justice thinks about this, in the banking field 
we don’t think it will and it is our opinion to let it go because it will be 
in the best public interests. 

But with respect to everybody else under this proposed legislation 
or the Clayton Act, the Attorney General's opinion would be the one 
that would govern and he could go ahead with the prosecution but he 
could not in this field because it would be up to somebody else to make 
the determination. 


He could determine it for everybody else but not for the people in 
the banking business. 

Mr. Vest. That is legally possible but I think most unlikely. 

Senator Warxkrns. Do you think that is a good policy for the Con- 
gress to adopt to do this, to exempt some particular group and say 
the Attorney General can determine for everybody else but not for this 
one field ? 

Mr. Vesr. I think it would be good policy to permit whatever Gov- 
ernment agency is to consider the matter to consider not only the ques- 
tion of competitive aspects but also all the other aspects that need to be 
considered from the standpoint of the merger of two banks in a given 
situation. 

Senator Warxtns. The newspapers say they serve the public, too, 
but the Attorney General still has the final word there. 

Mr. Martrn. I don’t think you can deny that categorically. I think 
the problem again is the specialized agency and their advantages and 
disadvantages in doing it both ways. 

Senator Warkins. We have to weigh that situation to determine 
which is right. 

Mr. Martin. You have to weigh them and I am just giving you the 
best judgment that we have been able to arrive at in our Board. We 
have discussed it at considerable length, both methods, as I testified a 
year ago, I think you could go the other way and amend the Clayton 
Antitrust Act, but we would like to be relieved of enforcement. 

Senator Warkrns. What I am trying to do here is to provoke you 
into giving the very strongest reasons you could find so we will have it 
all here. 

If you have anything else you have not given us, let us have both 
barrels, all of it. 

Mr. Martin. George, have you another barrel to shoot? 

Mr. Vest. No, sir, I don’t have another. 
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Mr. McHveu. Under this bill providing for the provisions for 
granting approval of a merger, is it contemplated that there would be 
formal proceedings and hearings that possibly would be subject to the 
Administrative Procedures Act é 

Mr. Vest. This bill does not provide for anything of that kind. It 
would be handled, I presume, in just the way applications for a branch 
under present law are handled. It is an informal procedure. 

Mr. McHueu. So there would be no formal procedure in which 
banks that might be hurt by a proposed merger would have an in- 
terest to come in and be heard on the competitive factor ? 

Mr. Vest. No formal procedure but certainly, speaking with refer- 
ence to the Federal Reserve Board only, the Board has always fol- 
lowed the policy of permitting anyone who was interested to come 
in and express his views either in writing or orally on any aspect 
of the banking laws. 

Mr. McHveu. But if there were a formal proceeding, as there is in 
the case of other regulated industries, where procedure is set up, notice 
is given to parties, people know that the proceeding is coming up, have 
an opportunity to come in, formally express their views, as I under- 
stand it—a formal procedure of that kind is not contemplated under 
this bill? 

Mr. Vest. No, the bill does not provide for one. 

Mr. McHven. There really is no public record of knowing in what 
way the agency applied the competitive test, how they evaluated it in 
reference to the other criteria they used in passing upon the merger? 

Mr. Vest. Only to the same extent that there is now in the informal] 
procedures which have been used for many years in the banking agen- 
cies. The Comptroller of the Currency can speak with reference 
to this, but as I understand it, in case of an application for a charter 
of a national bank, for example, there is no formal procedure involved. 
Similarly, where there is an application for a branch in any one of 
the three agencies, there is no formal procedure but anyone who is 
interested certainly has an opportunity to say whatever he would like 
to say about it before any action is taken. 

Mr. Frrepman. At the present time in such an informal proceeding 
which you say will be followed under this draft bill, how would an 
independent bank in the community in which the merger was taking 
place know that a merger was contemplated ? 

Mr. Vest. This bill does not provide for formal notice, if that is 
your question. 

I presume in the banking community it would become public know]- 
edge, at least it would be known in the financial world pretty shortly. 
It usually is. 

Mr. Frrepman. Are not bank mergers frequently negotiated on a 
very confidential basis, very quietly ? 

Mr. Vest. I think that is true. But lots of times they come out in 
the newspapers pretty quickly, too. 

Mr. Frrepman. That would be a matter of happenstance as to 
whether an independent bank in the community would know that such 
a transaction was contemplated and would even have an opportunity 
to present its views to the supervisory agency. 

Mr. Vest. That could be the situation. 

Senator Warxins. It happened in my State. The first I knew 
about it was in the newspapers after it happened. Of course I am 
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2,000 miles away from home but the newspapers did not carry a story 
of that previously. 

The public press says something about it if something is in the 
wind, They kept that pretty quiet. They bought up many of our 
independent banks throughout the State. Two chains there control 
the finances of the State. 

Mr. Vest. You are speaking of stock purchases, sir. 

Senator Warkrns. Yes. 

Mr. Vesr. They, of course, are now subject to the bank holding 
company act under which the 

Senator Warxrns. They beat that act; they got in ahead of it. 

Mr. Vest. Yes. 

Senator Warkins. From there on, anything in the nature of these 
mergers, notification should be given in advance, in confidence like 
the income tax are kept in confidence so it does not interfere with any 
legislative plans by letting the competitors know about it. 

Mr. Martin. It should be passed on, I agree with that. 

Mr. McHven. Do you object to having a formal procedure for pass- 
ing upon these mergers with the right of the Attorney General to 
intervene in the proceeding? 

Mr. Marrin. I will answer that question by saying we might just 
as well give up credit control if we are going to have formal proce- 
dures with public hearings and all of that. 

Mr. McHvueu. With reference only to approval of a merger ? 

Mr, Martin. Well, even with reference to approval of a merger, 
that is a long hard process to do that. We go into this and confer 
with the various agencies. And if we are going to put it into a formal 
procedure for each one, I think it is doing something that makes it 
very difficult when you are talking about the Federal Reserve, which I 
am talking about. 

Mr. McHveu. Is that not one of the dangers of your proceeding 
then, judging this from the competitive point of view, that. since the 
proceedings contemplated presumably are informal and of the char- 
acter you describe, so that there would be no way to really appraise 
what weight has been given to the competitive factor when the agency 
involved approves a merger ? 

Mr. Martin. No. 

Mr. Vesr. That is a question of judgment, anyhow, in the last 
analysis; is it not? TI do not know how you would ever be able to 
weigh on a very concrete basis just what weight would be given to any 
particular factor. So far as that is concerned, this bill, H. R, 9424, 
as I understand it, does not require public notice, if that is your 
point, and does not require any formal hearing until the time comes 
for administrative proceedings. Is that correct ? 


Mr. McHveu. You are speaking with reference to the acquisition 
of bank assets ? 


Mr. Vest. Yes. 
Mr. McHwven. Yes, that is true. 





But, of course, there is a formal 


proceeding before the decision has been made that there has been a sub- 
stantial lessening of competition. So there is a clear record of what 
the basis was for deciding whether or not there was a substantial 
lessening of competition, whereas here presumably there was no op- 
portunity to know on what basis the agency involved did approve or 
disapprove the merger. 
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Mr. Vesr. That is the situation now with respect to various types of 


applications. 


Senator O'Manonry. 1 wonder if I may interrupt for just a minute. 
This question is prompted, Mr. Martin, by your reference to the de- 
struction of credit controls. Do you agree with the statement of Con- 
gressman Wright Patman that the Federal Reserve System is really 
an agency of the C ongress ¢ 

Mr. Marri. I do, sir. 

Senator OManoney. Youdo? 

Mr. Martin. I do, 

Senator O’Mauonry. So that it, in effect, carries out delegated 
power from the Congress with respect to credit ¢ . 

Mr. Martin. Exactly. I consider it a trusteeship given by the 
Congress under the trust indenture of the Federal Reserve Act. 

Senator O’Manioney. Therefore, you would have no constitutional 
objection to the Congress’ laying down a rule with respect to the action 
of the Federal Reserve with respect to the maintenance of competition 
among banks ? 

Mr. Martin. I cannot have any objection. 

Senator O’Mauoney. No,sir. I did not think so. 

Do you think that a rule such as is proposed here to prohibit mergers 
that would substantially lessen or unduly lessen competition would 
be unwise ? 

Mr. Martin. No. I do not think it would be unwise at all. I think 
the question is ie you enforce it—how you handle it, you see. 

Senator O’Manonry. But what you are asking for in this bill is the 
discretion to determine when a merger lessening competition shall be 
allowed and when it shall not be allowed—do you really want that 
discretion ¢ 

Mr. Martin. Well, sometimes I have thought that I did not want 
it, Senator. I have been backward and forward on this many times. 
I answered that very honestly, but there are many factors in it. There 
are advantages and disadvantages. 

Senator O’Marroney. Well, this is the diffic ulty—and it is one of 
our system—— 

Mr. Martin. Exactly. 

Senator O’Manonry. A democratic system is not a perfect system. 

Mr. Martin. That is right. 

Senator O’Manoney. And cannot be expected to be, because it is a 
system created and run by the people, but when Congress delegates its 
constitutional powers to various agencies, it is setting up a manage- 
ment system. 

Mr. Martin. Exactly. 

Senator O’Manoney. We have a management system in business, 
which sometimes amazes me, because it masquerades as a popular 
system. For example, I saw in Newsweek the other day a whole page 
advertisement by the so-called private utilities which used to call 
themselves “public utilities,” because they really are, an ad of a little 
infant. The infant, apparently, had just been sucking a chocolate bar 
or something—the picture would indicate that. But the title was, 

“This is one of our owners,” you know—just as though the infant was 
exercising any control whatsoever about the policies of the utility. 

Policy in industry is conducted by management without regard to 
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the little stockholders who are invited to buy the few shares of stock 
that make them owners without the power to control their property. 
They can send proxies just like the citizens of Germany voting 
for Hitler. They voted “Ja,” and that is about all the proxy man 
does these days. 

If we are going to have management controlling business and 
management controlling the Government, the system established in 
the Constitution is disappearing. 

That is why I am so interested in the consideration of bills such 
as those that are before us which will definitely and rigidly establish 
certain landmarks which cannot be set aside by the discretioniary con- 
trol of a few men who may change overnight. Your opinion today 
with respect to the debt- management problem i is very different from 
the opinion of the Federal Reserve Board that preceded you; is it 
not ? 

Mr. Martin. Probably so, yes, sir. 

Senator O’Manonry. Now, that is a change of personnel that 
means a change of policy. The people are not consulted. If we are 
going to have a really po pular government, such as the framers of 
the Constitution intended, C ongress must somewhere set the guide- 
lines, because if it does not, more and more power will be exercised 
by appointive officials who never even ran for dog catcher in a 
local community. 

Mr. Martin. I agree with you completely, Senator. I just want to 
make this observation, that our problem in this and other things is 
a marriage of government by law and government by men. And when 
there is a discretionary authority with respect to the public interest, 
there is always a danger. 

We undertook a real danger in the Federal Reserve Act, because 
the hazards of a managed currency are very real. Nobody recognizes 
it more than I do, because you can make misjudgments that can be 
costly. But, nevertheless, we had gone through this period preceding 
the Federal Reserve Act, where the hazards of not having latitude, 
you see, in law were also great. So that we had to weigh the advan- 
tages and the disadvantages. And in a sense that is what we are 
struggling with here. 

I have been on both sides of the fence. I got exasperated with the 
Clayton Antitrust Act as we worked with it in my early days in the 
system. And I could take the easy way and say, “Well, T do not want 
any supervisory authority at all in this—just put it down by law and 
dispose of it,” but there are other aspects of it, too. 

That is why I just wanted you to know that the Board in approach- 
ing this problem has been trying to weigh those considerations. 

Senator O’Manoney. I appreci ‘iate that. I cert tainly have no hesita- 
tion in stating that I recognize the good faith with which all mem- 
bers of the Board are operating, 

Mr. Martin. Right. 

Senator O’Manoney. But I cannot surrender my opinion that if 
we are going to maintain a free enterprise system, we have got to be 
sure that it is a free enterprise system and not a managed system in 
disguise. 

Mr. Martin. Iam completely with you on that. 
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Senator O’Mauonery. Did you want to ask a question, Mr. Fried- 
man ¢ 

Mr. FriepMan. Just one point, if I may. 

Mr. Martin, can you suggest any specific examples in which the 
public interest would be served by permitting the merger of two 
banks, even where the effect would be to seriously lessen competition ? 

Mr. Martin. We had a list made up on that question, Mr. Fried- 
man. We have listed here one where there is a reasonable probability 
of the ultimate failure of the bank to be acquired; and 2, where be- 
cause of inadequate management, the acquired bank’s future prospects 
are wnfatonatile. That is a more difficult one, I think, to judge. But 
there have been instances. And 3, where the acquired bank is a prob- 
lem bank with inadequate capital or unsound assets and its acquisi- 
tion by another bank would be the best practical means of dealing with 
the problem. Again, a very fine line. 

Senator O’Manonry. Do you think many banks want to take over 
problem banks ? 

Mr. Martin. It depends. 

Mr. McHven. In order to help us understand this, if you could 
show us from any specific cases where there is an actual substantial 
lessening of competition in a merger in any of these situations, please 
do so. 

Mr. Martin. Well, do you mean any actual case / 

Mr. McHvueu. Would there be any actual case that you would know 
of or can you give us a hypothetical case? What we want to deter- 
mine is whether in any of these cases, in fact, where there would be 
this substantial lessening of competition, would you say nevertheless 
the merger should be approved ? 

Senator O’Manoney. Mr. McHugh, may I interrupt to say that we 
started this afternoon in the belief that we were going to shorten the 
presentation of the testimony. Do you not think th’at perhaps we have 
pursued Mr. Martin and his colleagues enough here this afternoon, 
and maybe should now invite him in the light of the discussion today 
to go over this matter and write us a letter about it, with respect to 
these specific points ? S 

Mr. Martin. With respect to the specific points, I would be glad to. 

Senator O’Manoney. Everything that has developed here. 

Mr. Martin. Right. 

Senator O’Manoney. That will enable us to proceed with the other 
hazards of the other agencies who are likewise anxious to go back to 
their work. 

Mr. Martin. We will be glad to do so. 

Senator O’Manoney. Is there any objection to that, Senator ? 

Senator Warxrns. I have no objection. I hope that they will not 
overlook the other barrel. 

Mr. Martin. We will not overlook that barrel. 

Senator Watkins. That other barrel that I asked about. 

Mr. Martin. Could I present for the record here a resolution of the 
Federal Advisory Council of the Federal Reserve System on this 
problem ? 

Senator O’Manoney. Yes, indeed. 

Mr. Martin. And just have you put it in your record. 
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Senator O’Manoney. It will be made a part of the record at this 
point. 


(The resolution is as follows :) 
At its meeting on May 20, 1956, the Federal Advisory Council was apprised 
of a proposed bill on this subject presented by the Treasury Department and 


shortly to be introduced. After consideration of the provisions of such bills, 
the Council adopted the following resolution : 


Whereas the Council believes that the power to deal with all bank mergers 
and consolidations, whether accomplished by purchase of stock, acquisition of 


assets, or otherwise, should be vested solely in the appropriate bank supervisory 
agencies: be it 


Resolved, That the members of the Federal Advisory Council hereby un- 


animously endorse the provisions of the bill presented by the Treasury Depart- 
ment and that the appropriate congressional committees be so informed. 


Senator O’Manoney. Mr. Friedman does want to ask one additional 
question. 

Mr. FriepMan. We interrupted as you were reading that list. Just 
for the record, I take it those are the criteria that were mentioned in 
Senator Fulbright’s letter which the chairman read this morning, the 
Six criteria ? 

Mr. Martin. That is right. 

Mr. FrrepMan. Would the merger of 2 large and prosperous banks 
fall into any of these categories, any of these 6 categories? In other 
words, would the merger of two large and prosperous banks, in your 
opinion, ever be justified in the public interest where the result was 
substantial lessening of competition ? 

Mr. Martrn. I do not know. I would have to think about it. I 
cannot offhand think of any reason why it should. 

Mr. FrrepMan. For example, the merger 

Mr. Martin. Two successful, prosperous banks. 

Mr. FrmepMan. Take the large bank mergers in New York City, 
such as Chase-Manhattan, First National, National City, and Public 
National-Bankers Trust, which involved the merger of banks with 
billions or hundreds of millions of dollars of assets. Would the 
categories you have mentioned apply to any such mergers ? 

Mr. Martin. You mean as to whether there would be an undue 
lessening of competition ? 

Mr. Friepman. Whether they could be in the public interest—as- 
suming for purposes of this question there was a substantial lessening 
of competition. 

Mr. Martrn. I think that you would have to weigh each one of 
them on the merits of the service rendered to the community, on the 
needs of the community. I think you would have to take each one 
on an ad hoc basis. 

I do not think you could set down a criteria, that is, in advance. 

Senator O’Manonry. What you are saying then, Mr. Martin, 1s 
merely that any one of these gigantic mergers among New York City 
banks might be permissible under the bill which you have set up to be 
passed ? 

Mr. Martin. That is correct. 

Senator O’Manonry. Thank you very much. We appreciate your 
presentation here. 

Mr. Martin. Thank you. 

Senator O’Manonry. The next witness is Mr. Gidney. 

May I ask whether you would be willing to yield to Mr. Cook? 
I think he was particularly anxious to get away. 
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Mr. Gipney. Anything that Mr. Cook likes, I would like to do for 
him. 

Mr. Cook. I will yield my time to Mr. Gidney. 

Senator O’Manonry. You may proceed. 


STATEMENT OF RAY M. GIDNEY, COMPTROLLER OF THE CUR- 
RENCY, ACCOMPANIED BY LEWELLYN A. JENNINGS, DEPUTY 


COMPTROLLER; T. V. ROBERTS, CHIEF COUNSEL; AND ROY T. 
ENGLERT, ASSISTANT COUNSEL 


Mr. Gipney. I would like, Mr. Chairman, to introduce Mr. Jen- 
nings, Deputy Comptroller, Mr. Roberts, Counsel, and Mr. Englert, 
Assistant Counsel. 

Senator O’Manoney. We are very glad to have you all here. I will 
make the same suggestion to you, Mr. Gidney. You may file your 
prepared statement and it will appear in the record as though de- 
livered—you may summarize it or do as you please. 

Mr. Gipney. It is a little difficult—the place that you put me in. 
There have been many questions asked here that are dealt with in our 
statement. 

Senator O’Manoney. Very good. 

Mr. Gipney. I know how easy it is for me to go astray and wander 
off into paths of uncertainty, so I will try and read it as fast as I can, 
if you will let me. 

Senator O’Manoney. You may proceed. 

Mr. Gipney. Mr. Chairman and members of the committee, I have 
been asked to testify with respect to three bills now before your 
committee. These bills are H. R. 9424, S. 3341, and S. 3424. All of 
these bills would amend section 7 of the Clayton Act to make it ap- 
plicable to asset acquisitions by banks in the form of consolidations, 
mergers, and asset purchases with the concurrent assumption of de- 
posit liabilities. Despite the fact that banking is the most carefully 
and closely supervised industry in the United States, these bills would 
vest concurrent authority in the Department of Justice and the Board 
of Governors of the Federal Reserve System, and divest the Comp- 
troller of the Currency, who is charged by law with the supervision 
of 4,700 national banks having 54 percent ($113 billion) of the com- 
mercial banking resources of the Nation, and the Federal Deposit 
Insurance Corporation that supervises 6,690 State-chartered commer- 
cial banks with resources of nearly $30 billion, of the power and au- 
thority to make final decisions vitally affecting the future welfare of 
banking. 

The Treasury Department is opposed to the enactment of the pro- 
posed legislation for reasons which I will discuss later. 

It is believed desirable first to provide your committee with a brief 
but clear picture of the status of the Nation’s banking units and the 
dual banking system. 
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[Figures in millions} 


Members of both 
the Federal Reserve | Members of Federal Federal Reserve or 
System and Federal Deposit Insurance Federal Deposit In- 

Deposit Insurance Corporation only | surance Corporation 

Corporation 





Not members of 





Type of bank 








Number | Total re- Number | Total re- | Number | Total re- 








sources | sources | sources 
— — CF C+ —_—_—— -————' — Te —_—_— ——— -_—- — — — 
National banks ones ahaa 4,692 | 1 $113, 412 | 27 | 1130 | 21 ! $208 
State commercial banks._.._______- 1, 848 3 65, 975 6, 690 | 4 29, 628 | 499 5 2, 478 
Mutual savings banks_____._.__-- 3 327 | 217 | ‘3, 431 | 308 | 57,816 
Total. - sd octineexcdadess 6,543 | 179, 414 6,914 53, 189 189 | 808 10, 502 
} 





1 Supervised by Comptroller of the Currency. 
2 Outside continental United States. 

3 Supervised by State banking departments and the Federal Reserve System. 

4 Supervised by State banking departments and the Federal Deposit Insurance Corporation. 
5 Supervised by State banking departments only. 














Recapitulation 
| Number | Branches | Total 
resources 
ee sen ae ee 
National banks - jo dnaneee din nae bcd Kekb ie 4, 700 3, 224 $113, 750 
State commercial banks ; oy Aigo 9, 037 3,514 | 98, 081 
Mutual savings banks ba a ‘3 a -| 528 300 | 31, 274 
Head offices - ; _.| 14, 265 | 7, 068 243, 105 
Branches - - -_- APOEE siisanieia meas i (i Re oe ee a eee 
| nae 


Total banking oflices ; is “ * 21, S38 |.-..--.-.-..-. Kb J-5 ides 


The above data discloses that the Nation’s commercial banking 
needs, apart from mutual savings banks, are served by 13,737 na- 
tional and State commercial banks that “operate 6,738 branches, or 
a total of 20,475 banking offices. The 13737 commercial banks serve 
the banking needs of 165 million people. _ means that on an aver- 
age there is 1 commercial bank for each 12,000 of population, and, 
if branch offices are added, there is one basis oflice for each 7, 700 
of population. The population of the United States at the time of 
the 1950 census was 64 percent urban and 36 percent rural. a 
the last 5 years the population growth of 11.8 million included a po 
lation growth of 9.6 million in suburban areas of large cities. his 
growth has been taken care of largely by the establishment of branch 
banks. Over the 14- -year period since December 31, 1941, 3,146 new 
branches were established, and 63 percent of these new branches 
(1,989 of them) have come into being during the last 5 years, 

On December 31, 1941, there were 14,423 ‘national and State com- 
mercial banks. Fourteen years later, at the end of 1955, this figure 
had been reduced by 686 banks to the present total of 13,737, but the 
number of banking offices had increased from 18,015 to 20,475. At 
the end of 1941, the 100 largest commercial banks held 55.3 percent of 
the deposits held by all commercial banks. At the end of 1955, the 
100 largest commercial banks held 46.8 percent of the total deposits 
held by all commercial banks. Using a different type of comparison, 
and restricting my figures to those of national banks, at the end of 
1940 there were only 90 national banks out of 5,150 such banks that had 
total resources in excess of $50 million and these 90 banks held 63 
percent of all the resources in the national banking system. 
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Senator O’Manoney. These 90 held 63 percent ? 

Mr. Gipney. That is correct. 

At the end of 1955 there were 280 national banks out of 4,700 such 
banks with resources in excess of $50 million, and these 280 banks 
held 69 percent of all the resources in the national banking system, 
It is apparent from these figures that the gr sak of 100 largest commer- 
cial banks hold a smaller percentage of the Nation’s bi mnking resources 
today than was the case 14 years ago, and that there is a greatly in- 
creased number of larger banks to compete effectively against the top 
group composed of the 100 largest banks, It is also apparent in these 
figures that the effect on competition in banking of the rather large 
number of commercial-bank mergers during the past 6 years has been 
misunderstood and magnified out of its true proportions, Competi- 
tion in banking is as keen or keener today than at any time in its 
history. 

The resources were in excess of $50 million and these 280 held that 
69 percent. They are up somewhat, but it is important, from these 
figures, and apparent from these figures that the group of 100 largest 
commercial banks held a smaller percentage of the Nation’s banking 
resources today than was the case 14 years ago. And there is a gret utly 
increased number of larger banks able to compete effectively against 
the top group. 

Senator O’Manoney. But at the same time, much larger corpora- 
tions are able to finance themselves now without borrowing from the 
banks or even from brokerage houses. 

Mr. Giwney. We have not caught up with corporations. We are 
behind the corporations in our banking business. 

Banking is a supervised and regul ited industr y, and our dual bank- 
ing system is one composed of w ell- designed checks and balances that 
have been the outgrowth of long experience. It assures an aggressive 
and progressive climate for banking which redounds to the benefit of 
the public. The Congress has long recognized the regulated and super- 
vised nature of banking, as it has in other regulated industries, and we 
are aware of no justifiable reason for placing asset acquisitions by 
banks in the form of consolidations, mergers, and purchases within the 
scope of section 7 of the Clayton Act and within the j jurisdiction of the 
Department of Justice. Section 7 of the Clayton Act prohibits corpo- 
rate mergers where there may be a substantial lessening of ¢ ompetition 
or a tendency to create a monopoly. That section and other sections of 
the Clayton Act are administered by certain named boards and com- 
missions with concurrent enforcement authority in the Department 
of Justice; but the last paragraph of section 7 7 of the Clayton Act ex- 
pressly provides that that section shall not apply to transactions in 
certain regulated industries which are duly consummated pursuant to 
authority. given by the Civil Aeronautics Board, Federal Communic: 
tions Commission, Federal Power Commission, United States Mari- 
time Commission, and the Secretary of Agriculture. We see nothing 
in the bank supervisory field or in the field of banking that should re- 
quire the Congress to treat the regulated banking industry and its duly 
constituted supervisors in a very special and less favorable way than 
in ed in the regulated industries, commissions, and boards just 
named. 
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Not only has the Congress previously recognized the regulated nature 
of banking, but it has, through its enactments, recognized that com- 
pletely free and unbridled competition between banks is undesirable. 
It has done this by placing limitations upon entrance into the banking 
business; also by placing limitations upon the establishment of 
branches by national banks and by State banks that are members of 
the Federal Reserve System, and by requiring the approval of the 
Comptroller of the Currency, the Board of Governors of the Federal 
Reserve System, or the Federal Deposit Insurance Corporation for the 
establishment of even legally permissible branches by a national bank, 
a State bank member of the Federal Reserve System, and a State non- 
member insured bank, respectively. It has done this also by providing 
that national banks and State banks that are members of the Federal 
Reserve System or the Federal Deposit Insurance Corporation shall 
not pay interest on demand deposits, thereby eliminating competition 
for such deposits based upon the rates of interest paid. It has done 
this in many other ways too numerous to mention here. 

Under existing statutes, the Comptroller of the Currency is required 
to approve or deny all consolidations, mergers, and purchases where 
the continuing or acquiring bank is a national bank. The 48 State 
banking departments occupy a similar position where the continuing 
or acquiring bank is a State-chartered institution. However, if the 
continuing or acquiring State-chartered bank is a member of the Fed- 
eral Reserve System, and a diminution is to occur in the combined total 
of the merging banks’ capital or surplus, the approval of the Board of 
Governors of the Federal Reserve System is also required to the trans- 
action. If the continuing or acquiring State-chartered bank is not a 
member of the Federal Reserve System, but is insured by the Federal 
Deposit Insurance Corporation, and the combined total of the merging 
banks’ capital or surplus will be reduced, the approval of the Federal] 
Deposit Insurance Corporation is also required to the transaction. 

Even though the existing statutes do not expressly require it, it is 
and has been the practice of the Comptroller’s Office in passing upon 
all asset acquisitions by national banks in the form of consolidations, 
mergers, and purchases to consider their competitive aspects. When 
approval is requested for any of these transactions, the proposal is 
examined in the light of what is regarded as the Comptroller’s pri- 
mary duty—to exercise the responsibilities placed upon him in such 
a way as to promote a strong and sound national banking system, and 
one which will grow with American business and industry so that it 
‘an provide the financial services necessary for the continued growth 
of our economy. 

Mr. McHven. In how many cases have you had to turn these merg- 
ers down ? 

Mr. Gipney. Informally, a good many; formally, very few. 

Mr. McHvueun. How is it done informally ? 

Mr. Gipney. We told the folks, “We do not think you should go 
ahead.” 

Mr. McHveu. My question was whether you did it for the reason 
that it might have an anticompetitive effect only. 

Mr. Gipney. There are not many of those cases because the other 
reasons—there are just lots of reasons, as ethers have said who come 
into this. 
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Mr. McHveu. As I understand it, there are very few cases turned 
down because of competitive consequences. : 

Mr. Gipnry. A very moderate number because we have taken note 
of the facts of the situation. We have found that the mergers have 
been followed by aggressive and competitive activity as a pretty gen- 
eral matter, and I think that I would challenge you to go out and find 
cases where there has been a lessening of competitive activity in any 
part of this country in recent years. , 

Mr. McHven. Well, if you had been required to pass on the Chase- 
Manhattan merger 

Mr. Gwwney. I was not. 

Mr. McHven. I dislike to interrupt just at this point. Mr. Gidney, 
if you had been required to pass upon the Chase-Manhattan merger 
because of the size of those banks, do you feel 

Mr. Gipney. That is an “iffy” question. 

Mr. McHven. I am posing a hypothetical question because the 
problem here is to determine what is apt to be the attitude of the Fed- 
eral bank supervising agency in applying the test of competition. We 
would like to get your attitude in specific cases. 

Mr. Gipney. I think it is fairer for me to respond by saying we had 
a merger exactly the same time in the same city. 

Mr. McHven. Which one is this? 

Mr. Gipnry. The First National City took over the First National. 
We looked at that very carefully. We conferred with the Department 
of Justice. We were thoroughly satisfied that would not lessen com- 
petition in New York City at all. On the contrary, we though that it 
would rather accelerate increased competition there. From what my 
bankitig friends in New York tell me, that has been the case. If you 
will inquire there, you will find out they think they have the keenest 
competition the world has ever seen. 

Mr. McHven. At that time what was the approximate size of the 
two banks in question ? 

Mr. Gipney. The approximate size was about $5 billion plus for the 
National City and $500 million for the First National—both a little 
plus. 

Mr. McHven. How do they stand in size relatively in the New York 
market ? 

Mr. Gipney. At that time, the National City, before the Chase-Man- 
hattan, was the largest bank—the National City was the largest bank. 
After the Chase-Manhattan, the First National City was a little bit 
smaller. 

Mr. McHvuen. You say you consulted with the Department of 
Justice on this? Did they also agree that as the result of this merger, 
there were no anticompetitive consequences ? 

Mr. Gipney. They indicated they had no jurisdiction under section 
7 of the Clayton Act and that they had sent out their requests for in- 
formation which might have a bearing under the Sherman Act. And I 
assume that that was done. 

Mr. McHveu. In approving this merger, you said that you examined 
the situation later on and found there still apparently remained a great 
deal of active competition. 

Mr. Gipney. My observation, and from what I have heard since 


then, is that the competition in New York is really something to re- 
mark about. 
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Mr. McHvuau. Do you concede that is the only test as to whether or 
not there is or does remain active competition after the merger ? 

Mr. Gipnery. It seems a contradiction in terms if you lessen com- 
petition and have more remaining. 

Mr. McHuen. Is it possible there may have been a substantial 
lessening of competition, at least with reference to the merging com- 
panies in the areas where they operated ? 

Mr. Gipney. No; there was not. We know that case well. There 
was no substantial lessening of competition there, partly because of the 
character of the two institutions. 

Mr. McHvuen. This involved a bank that was the largest in the New 
York area and another one ? 

Mr. Gipney. I do not remember its rank, but one-tenth as large. 

Mr. McHuen. Was it within the first five ? 

Mr. Gipney. No. Nowhere near that. Maybe the first 10. 

Mr. McHueu. Within the first 10? 

Mr. Gipney. I donot remember. It might be a little lower than that. 

Mr. McHuen. Nevertheless, you do not feel that the largest com- 
pany purchasing, say, the 10th largest would have created any sub- 
stantial lessening of competition ? 

Mr. Gipney. I do not think you want me to go to great lengths, 
but there are qualitative things that come into these pictures—the 
scope of activity at the time, the things you have heard about the 
wholesale and retail banks. The First National Bank had about 
1,200 or 2,000 accounts, was very distinctly a wholesale bank. And the 
day of the wholesale bankers, it is generally agreed, is somewhat 
in the past. 

The National City was one that had gone out and had extended 
the service which Lee Miller spoke about, loaning early in the game— 
they were one of the first. They were out with consumer credit 35 
years ago. They were out with savings accounts before the others. 
They were out with branches. They were the prototype of the mod- 
ern, all-around bank, not merely a retail bank, but the all-around 
bank. 

So here the bank which typified the old style, no progress in de- 
posits, went into one that was moving. I do not think it lessened 
competition, sir, a bit. 

Mr. McHveu. Do you have occasion to consult with the other Fed- 
eral bank regulatory agencies when you pass upon mergers that are 
subject to your own agency ¢ 

Mr. Gipney. In some cases. That will vary. I think we were in 
pretty good touch with some of the others at the time of that, which 
was a large case. We have consulted with the Department of Justice 
on some things, given them figures on some cases that looked quite 
important. And, of course, the proposal in our bill that we do consult 
will make it more formal, more regular. And I think, helpful. 

Mr. McHwven. This would require that you clear and consult. 

Mr. Gipney. Consult with whom ? 

Mr. McHvueu. The other two agencies. It does not require that 
you consult with the Attorney General. 

Mr. Gipnry. It is put in the form of “may”—in the bill it is “may.” 

I think we would work out very sensible and commonsense methods 
and rules. 
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We get along very well with those other agencies at the present time 
and it is our ambition to keep on doing that. 

Mr. McHvuen. Did you want to continue with your statement? 

Mr. Gipney. Yes, sir. 

Mr. FrrepMan. If I may just interrupt for a moment. Have you 
ever disapproved any bank merger merely on the ground of its 
competitive effect ? 

Mr. Gipney. We did. 

Mr. FriepMan. Could you indicate to the committee what mergers 
those were ¢ 

Mr. Gipney. We would like to keep it confidential for the sake of 
these banks. It is not healthy for banks to have it stated that they 
have been disapproved as to mergers, although, I think maybe one 
of your subsequent witnesses may give you some information on that 
score. 

Mr. McHuen. Could you give us some indication as to the number? 

Mr. Gipney. It has not been a large number in the formal way. 

Mr. McHveu. About how many ? 

Mr. Gipnry. Well, over a period of years, I suppose there might 
have been a dozen. It goes back beyond my own time. 

Mr. Frrepman. Over what period of years ¢ 

Mr. Giwney. That is going back 4 or 5 years. 

Mr. McHvueu. Out of about how many mergers ? 

Mr. Gipney. We had a lot of mergers in that time—a lot of mergers. 

Mr. FrrepMan. We are speaking exclusively where the final bank 
is a national bank. 

Mr. Jennings. I think the ones that are sharpest in my mind that 
we have turned down or disapproved merely on competitive grounds 
are within the last 3 years or the last 2 years, possibly on that ground 
alone. And in the last 2 years, I think we have passed on about 125 
mergers a year—maybe 250. So let us say 10 or a dozen out of 250 
in the last couple of years. 

Mr. McHueu. Would you be willing to submit a list of these ? 

Mr. Jenntncs. No; I donot think we should. I think that is strictly 
confidential between the banks concerned and our office. I do not think 
that that is something that should be treated other than in a confi- 
dential way. 

Some of these people came to me before going, of course, to Mr. 
Gidney. They were told what I thought about it. They went home. 
They decided that they would not go ahead. I subsequently talked to 
the Comptroller about the matter. They decided they would not go 
ahead. 

I think it would be completely unfair to have that made public 
property at this late date, that they came in, were told that competi- 
tive considerations dictated that we should not approve. I do not 
think it should be done. 

Mr. Frrepman. Was this entirely informal or was it recorded in 
some way? 

Mr. Jenntnas. It would be informal only in this sense; they would 
have submitted a formal application to the Office of the Comptroller 
of the Currency to effect the merger or mergers, if it had not been 
for the fact that they were told that we did not wish to receive the 
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application or applications, because in our opinion we would be re- 
quired to turn down the application. So they said, “All right, we will 
not submit the applications.” 

So they were informal in that sense only. They just did not take 
the one additional step of submitting a formal written application. 

Mr. Friepman. Is there any record in your own office as to the 
reasons ? 

Mr. Jenninos. Yes; there are. 

Mr. FrrepMan. For your records? 

Mr. Jenninos. Yes; there are records covering those cases. 

Mr. Frrepman. Do you make a specific finding as to the effect on 
competition for your own official records? 

Mr. Jenntncs. We have records in our office covering the cases and 
specifying all of the facts involved regarding competition and the rea- 
sons why the bankers were told that we would not be inclined to give 
our approval if they were to submit formal applications. Yes, our 
records are complete on that score. 

Mr. McHvucu. When the competitive test has been taken into ac- 
count in the cases where you have cleared mergers, do you have any 
procedures for making your own investigation ? 

Mr. Jennrnos. Yes; we do. Asa matter of fact, when the Comp- 
troller continues with his statement, starting at the top of page 7 
and going on through for a few pages, we cover that in specific detail. 

Mr. Gipney. Perhaps you would like me to cover that now. 

Mr. McHvcu. Certainly, go ahead. 

Mr. Gipnry. Among the things which are first considered in con- 
nection with such proposals is the effect upon the soundness of the 
national banking system, the effect upon the convenience and needs 
of the community concerned, the effect upon the particular banks in- 
volved, whether the resulting institution will be capably managed, 
soundly capitalized and in a sound asset condition, and whether the 
plan is fair and equitable to the stockholders of each of the banks 

Tf it is decided that the proposal may be approved on the basis of 
these factors, it is then necessary to consider the effect which its con- 
summation will have upon competition in the area, namely, whether 
the effect thereof in any section of the country may be substantially 
to lessen competition or to tend to create a monopoly. 

The Treasury Department strongly believes that healthy competi- 
tion between banks is of vital importance and should be maintained 
and encouraged. In determining the comnetitive effects, the more im- 
portant factors considered include the following: 

1. The number, and the eapital structure. deposits, and loans, of 
banks operating in the city and area served. A comparison of the 
projected percentage of total banking resources in the field of onera- 
tions to be held by the merged bank with those of competing hanks 
provides one factor for consideration in determining the possible ef- 
fect of the merger on banking competition. 

2. The lending activities of the merging banks. A comparison of 
the lending policies and a comparison of the character and volume of 
loans to manufacturers, commercial enterprises, farmers. brokers, home 
owners and consumers. and the extent to which the banks have common 
borrowers provide an insight into the extent to which the merger 
might lessen competition in the loan field. 
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. The deposit structure of the banks involved. The relative vol- 
ume of demand, savings and public fund deposits; the character of 
those deposits such as deposits of banks, corporations, small business 
enterprises, farmers, and individuals, the amount of the average de- 
posit; and the number of common depositors, aid in disclosing the ex- 
tent to which the merger might lessen competition in the deposit field. 

4. The geographic distribution of any branch officers of the merging 
banks as related to the extent of existing competition between those 
branches and the competition that would be provided by other banks 
if the merger were to be approved. 

5. The extent of the activities of the banks in trust department 
business. The comparative volume of the assets of the trust depart- 
ments of the merging banks, the relative volume of their fiduciary ac- 
tivities in the various fields such as pension and profit sharing, agency, 
court, testamentary, corporate, and other fiduciary activities, and the 
number of accounts in common, give an insight into the extent to which 
the merger might lessen competition in the trust field. 

A comparison of interest rates on loans and deposits and service 
charges of the merging banks, and also a comparison in these respects 
with competing banks which would remain if the merger were to be 
a 7 np 

The extent to which lending institutions other than banks are a 
fac tor of importance in supplying the credit needs of the section and 
as such may be considered as providing competition to banks. 

In varying degrees each of the above factors relating to competition 
has a bearing on whether a proposed acquisition of assets might sub- 
stantially lessen competition or tend to create a monopoly. If the 
competitive factors might appear to substantially lessen competition, 
these factors may be balanced against the elements of desirability or 
need that may be present in the banking factors in arriving at a final 
decision. It goes without saying that if the proposed asset ac quisition 
fails to meet reasonable banking standards, the Comptroller’s ap- 
proval would be denied on that point alone. 

Mr. McHven. Does the Comptroller have people located in the field 
where the banks are located who pass upon these matters first before 
they come to your office—these-areexaminers? —. 

Mr. Gionry. We have 12 chief examiners in 12 districts of the coun- 
try. They have their assistant examiners. And I think mergers more 
likely in most cases come to Washington. 

Mr. Jenntnos. The mergers come usually in the form of, let us say, 
a letter, or a group of people from the banks concerned, but I think 
what you are interested in is whether we obtain the views of our dis- 
trict chief national bank examiner who might be located in Minneap- 
olis, or Chicago, or Cleveland relative to a merger that might take 
place in that particular Federal Reserve District. Because of his 
closer knowledge than ours might be here in Washington, then the 
answer is, yes, we do. 

Mr. McHven. Even more so, I was wondering whether or not he 
would first pass upon the merger and then refer it to your office here. 

Mr. Jennines. No; he would not pass on it. He would supply us 
with information and views and facts and things like that. The Comp- 
troller has to act on facts. The district chief examiner might be con- 
sidered as the eyes and the ears of the Comptroller in a particular area. 
And he is a man of large experience in the banking business and the 
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supervisory business who could make certain recommendations, but 
all of those would be balanced by the office of the Comptroller of the 
Currency in Washington against the facts that we have here and 
those which are supplied by the chief examiners. 

Mr. Gipney. You appreciate, Mr. McHugh, that we are having a 
constant flow of examination reports of these banks which come to 
our desk by which we keep in touch constantly with that. 

So where our national banks are cone erned, we know them inside 
out, we hope, and then if it is a State-chartered institution coming in, 
we may have to examine it. We had some visitors yesterday who 
wanted to merge two small banks and we suggested that we would 
want to examine them. One was a national, so when that comes to 
us, we will have an examination report of that bank. That will bring 
the view of the chief examiner of that district to us. Of course, that 
is not a very important case, but still it is an interesting case. It is 
a little town with four banks. None of them is bigger than three and 
a quarter million dollars. This would make one of them about four 
and a half million dollars of deposits. That is, if two of them go 
together, if that should happen. 

I do not cite that as a typical over-the-country case. It is just an 
instant case that reached us where I had an interview with the people 
yesterday. 

Mr. McHvuen. Have your examiners in the field been given de- 
tailed, written instructions setting forth these various competitive 
considerations ? 

Mr. Jenninos. Our district chief examiners are fully aware of it, 
but when you come to mergers, you do not have to pass it on down to 
a national bank examiner or in turn, to his assistant or assistants. 

The chief examiner in a particular case would deal with a bank or 
through a particular examiner. We have not given instructions to 
our 265 national bank examiners, but we have to our 12 district chief 
examiners who cover the country. 

Mr. McHveu. Your 12 chief examiners? 

Mr. Jenninos. The chief national bank examiners. 

Mr. McHvueu. They have received these instructions, written out in 
this form ? 

Mr. Jenninos. They are fully aware of the facts that we consider. 

Mr. Gipnry. You went over those with them when they were here 
in conference ? 

Mr. Jenninos. We held a conference with all of them within the 
last 4 months on the matter of mergers and the office policy was con- 
sidered at great length with them. They are fully aware of all of 
these factors, 

Mr. Frrepman. The law under which you operate at the present 
time does not specify the competitive factor for you to consider in 
passing upon mergers; is that correct ? 

Mr. Gipnry. It is not in the National Bank Act, but we have not 
been so blind that we have not observed the sentiments that are in the 
Clayton Act. 

Mr. Frrepman. Under what statutory authority would you disap- 
prove a merger, primarily on competitive grounds? 

Mr. Gipnry. That is a question. We have just done it under our 
general authority to approve or disapprove. 
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Mr. Jenninos. I think that we might very well add, Mr. Gidney, 
that bankers as a class operate in a regulated and supervised industry. 
It is rare indeed that one of them would wish to stand on merely his 
statutory grounds and go ahead and bring a suit against the Comp- 
troller on the basis that he has no legal right to disapprove a specific 
merger because of the fact that competition is not listed in our Jaw. 
Bank people do not operate that way. 

Mr. FriepMan. Do you have the legal right at the present time- 

Mr. JENNINGS. I would refer that to our counsel. 

Mr. FrrepMan. Whether or not they would want to challenge that 
right ? 

Mr. Roserts. We think so. It is a discretionary power, taking all 
factors into account, including the competitive element. 

Mr. Gipney. The question has been posed to other witnesses. 

It also goes without saying that even though a sizable and even sub- 
stantial reduction in competition were to be involved, the office of the 
Comptroller of the Currency would favor and approve consolidations, 
mergers, and purchasers involving the absorption by strong banks of 
weak banks or those facing imminent or ultimate failure because of 
important asset or unsolvable management weaknesses, lack of an ade- 
quate banking field as reflected by their earnings, usually located in 
overbanked cities or areas or in communities too small to support a 
banking institution. 

Mr. Frrepman. At that point, can you conceive of a situation in 
which a merger involving large and prosperous banks would be ap- 
proved under the bill which has been referred to? 

Mr. Giwnery. You are giving these banks a blank endorsement? 

Mr. FrrepMan. In the paragraph you have just read, it refers to ab- 
sorption by strong banks of weak banks, or those facing imminent or 
ultimate failure. 

Mr. Gipney. Yes, that is right. 

Mr. Frrepman. I am asking whether when these factors are not 
present, that is when the mergers are of large and prosperous banks, 
can you conceive of a situation where there would be a substantial 
lessening of competition, but where, nevertheless, you would approve? 

Mr. Gipney. Where it is our conclusion on study that there would 
be this undue—or better be 

Mr. Frrepman. No, I am speaking of where you find that there is 
lessening of competition. 

Mr. Gipnry. If we find there is, we probably would not approve it, 
if we find there is. 

I am sure that some folks will apply simple arithmetical tests to a 
proposition. Who was the girl in Brooklyn who wrote the book? 
If I had 2 apples, or something like that—I do not remember—at any 
rate, to apply a test that if I had 4 apples, and it was 3, that would be 
prima facie and indubitably a lessening of competition. 

Having lived a long time in this banking business, I know that is 
not so, necessarily. We have to look at those things with our know!l- 
edge of how bank things work. 

I expect that there would be some one who would say this about it, 
and I might say 

Mr. Frrepman. To be specific, can you conceive of any circumstances 
whatever where the merger of large and prosperous banks would be 
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involved, where competition would be lessened and where under the 
authority in this bill you would never find it necessary in the public 
interest to approve that merger nevertheless ? 

Mr. Gipney. I do not expect to approve it where it will be lessened 
unduly, but I have got to have exercise of judgment on that. 

I did not believe there was any undue lessening, or any substantial 
lessening, or any lessening at all in New York City when we approved 
the First National merger into the Natjonal City. 

Mr. Friepman. Can you conceive of any circumstances under which 
you might, or is your answer that you can’t conceive of any circum- 
stance ? 

Mr. Jennrnes. Mr, Gidney has a very good answer in the very last 
paragraph on page 10. 

Senator O’Manionry. Let me say this off the record. 

(Off the record.) 

Senator O’Manoney. On the record. 

Mr. Gipnry. Here are two paragraphs that we think are very im- 
portant, and they answer the question that Mr. Friedman asked. 

We strongly believe that the always important and frequently vital 
banking considerations which must be taken into account and weighed 
in every merger proposal should not be placed in jeopardy through 
giving the Department of Justice the statutory power to rule against 
or enjoin such transactions solely on the basis there may be a substan- 
tial lessening of banking competition as a result. We strongly believe 
that the important and vital banking considerations must be weighed 
in conjunction with purely competitive factors if sound decisions are 
to be made, and that the officials of the Federal bank supervisory 
agencies who are intimately familiar with banking in all its phases 
throughout the United States are the ones best equipped to make such 
decisions. 

We are not opposed to the enactment by Congress of legislation 
which would require Federal approval in the case of all bank mergers, 
and we believe that in passing upon merger proposals the appropriate 
Federal banking agency should take into consideration whether there 
would result a lessening of competition, and should disapprove any 
merger which might result in an undue lessening of competition un- 
less important banking factors dictate otherwise. : 

Mr. McHvcn. What would be the important banking factors which 
would dictate otherwise? 

Mr. Gipnry. Where you get together and say that if you do not do 
so-and-so, you do not open up Monday morning. I have been through 
many of those. There may come a day when I will see some more—! 
hope not. 

Mr. McHven. This is because of the imminent failure ? 

Mr. Giwney. That is right. 

Mr. McHven. But under the legislative history of the Clayton Act. 
and the way in which it has been interpreted, is not this situation 
taken out from under the act? ar 

Mr. Gipnry. Those things are not adequate, in my opinion. 

Mr. McHven. To cover the situation you have just spoken of ? 

Mr. Gipnry. They are intended to cover it, if it is open enough. 
When you do one of those things, you do not take over a busted bank. 
You take over a fine bank, get two institutions together to go on for the 
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good of the community. There is a little euphemism that covers some 
of the facts of life. Another thing, you may come out and say so 
and so is going to bust the next week. We do not do that in the bank- 
ing business. We rescue them quietly and, we hope, successfully. 
That is the extreme. That is the case where they are right up against 
the gun. 

We have grades coming back from that up to what you call the 
prosperous bank. We have a good many reasons. We have the case 
where I think these may have been listed here somewhere. 

Senator O’Manonry. Where you are taking over or allowing a 
busted bank or a bank about to be busted, to use that word, to be taken 
over, you are not suppressing competition, you are engaged in a sal- 
vage enterprise, so that is not one in which we are particularly con- 
cerned. But where, on the contrary, there is a merger of two going 
banks, neither of which is on the verge of closing, and in which it 
appears that competition is being suppressed, then you have no ob- 
jection to the prevention of such a merger by specific law? 

Mr. Gipney. This competition being suppressed, of course, applies 
a little bit as to how people act after they get together, that is to say, 
this is not a simple arithmetical proposition, as I said earlier, Senator. 

Senator O’Manonry. It isa practical method, 

Mr. Giwney. Practical. 

Senator O’Manoney. Here is one bank taking over another, as was 
the case before the holding company bill was passed. 

Mr. Gipney. Yes, sir. 

Senator O’Manonry. The negotiators for the purchasers would 
come into the community and go to the board of directors and say, 
“We will allow you to continue to run the bank. We will retain your 
personnel. Everything will go on just the same as before, except that 
we might require you, or advise you, to sell some Government bonds 
and take over some GI loans, or housing loans, something of that sort, 
in order to increase the earnings.” Don’t you see? 

Mr. Gipney. Yes, sir. 

Senator O’Manonry. But after buying the bank, they would take 
from the community the local personnel, known locally, and put in 
management from another area. Sometimes it would be from a dis- 
tant city—sometimes from another State—sometimes within the same 
city. 

Mr. Giwney. Are you now thinking of the cases such as occurred in 
the State of Wyoming where someone came in from outside and bought 
a bank in Casper ? 

Senator O’Manoney. I am thinking of other States besides Wy- 
oming. 

Mr. Gwnery. Or in Idaho? Those were bank holding company 
transactions. And you haven’t asked what I think is a good law to 
put some controls on those. 

Senator O’Manonry. Yes, but I wasn’t thinking particularly of 
bank holding companies. I was thinking of how mergers are effected 
generally. 

Mr. Gipney. Of course, those out-of-town mergers are an interesting 
thing. 

The courts decided in the Trans-America case that taking a big 
bank here and taking a little bank over there did not lessen competition, 
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because they said there was not competition between them in the first 
lace. 

Senator O’Manonery. We are not concerned with what the courts 
have said. 

Mr. Gipnry. That is true. 

Senator O’Manoney. Under existing law. 

Mr. Gipney. That is right. 

Senator O’Manonry. We are considering now what the law ought 
to be. 

Mr. Gipney. That is right. 

Senator O’Manoney. You see? 

Mr. Gipnry. Yes, sir. 

Senator O’Manonry. Let us think of the condition that you have 
just described 

Mr. Gipney. That is right. 

Senator O’Mauonry. Where the bank which takes over another 
bank comes from a distant city and it installs inevitably new manage- 
ment, which is not local. 

Mr. Gipney. Sometimes, yes. 

Senator O’Manonry. It loses the common touch. It loses the com- 
munity spirit. It becomes an institution operating solely for the pur- 
pose of exploiting the community into which it enters. 

Mr. Gipney. I cannot follow all of those conclusions. 

Senator O’Manoney. That would be suppressing competition and 
it would be bad for the public interest, in my judgment. 

Mr. Gipnry. I do not wonder that you might draw that conclusion, 
but experience has not been along that line. Frequently they do keep 
the people to run it, because it is very hard to get people to run banks 
nowadays. You keep all of the good talent you have and can get. 

From what I have observed in recent years, an additional lending 
power lies in that bigger bank. And they can make loans out there 
that the little bank did not have the money to make and could not make. 

In a cattle State—and I am not thinking of Wyoming—I am think- 
ing of Arizona which has been quite active in branching. It is not at 
all unusual for a cattleman to need a loan of $200,000 or $300,000 
or maybe $1 million. A little bank there could not take care of him. 
The big fellow does it. 

I was talking with a banker, who commented on that. He said, 
“We have one branch bank where at certain seasons of the year our 
loans are considerably more than our entire deposits. And other 
times of the year they are down to 15 percent of the deposits.” 

Senator O’Manoney. Let me put it this way, Mr. Gidney. 

Mr. Giwney. There are other things that come in there. 

Senator O’Manonry. I have seen instances, innumerable instances, 
where a large institution, an industrial institution, moves into a com- 
munity. It brings new employees with it in a growing community. 
And then for reasons satisfactory to the management of the industry 
which is in a very distant city from the city in which the plant exists, 
for example, it decides to move to another city. 

I have found over and over again that the loyalty of the worker is 
very naturally with the company that gives him his job. And they 
lose their loyalty to the locality. 
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Just about the time of the crash in 1929, when I was practicing law 
in Cheyenne, in which the principal industry was the Union Pacific 
Railroad, a man came to me for advice—just personal advice—it 
was not law advice. The railroad was cutting down the number of 
employees in Cheyenne. It had to economize. It offered this man a 
job in North Platte. 

And he said to me, “Joe, what will Ido? I have always lived here. 
[ own my own home. Of course there is a mortgage on it. Some of 
my children are buried here. This is my home. I do not want to 
leave my home. I do not want to go to North Platte.” 

I said to him, “The railroad offers you a job in North Platte, does it 
not?” 

“Yes,” he said, “it does.” 

“Well,” I said, “you are not going to be able to go out and sell 
insurance. You are a railroad man.” 

To make it short, I advised him to take the job, because it was 
security for him. 

It illustrates my point that if we allowed this managerial trend 
to continue, to take over in industry and in banking, we are erecting 
a new power in the life and the social and economic life of the people 
of the United States. And we are changing a system under which we 
thought we were operating, because we are ama ownership and 
management. And when a bank comes in from one community to 
another and buys the bank from the local owners, they become em- 
ployees. 

Mr. JENNINGS. Might I comment? 

Senator O’Manoney. Yes. 

Mr. JENNINGS. You made the statement that a bank comes in from 
a large city or a distant city and takes over a bank and that sup- 
presses competition. I would like to point out a concrete example. 

We have quite a few of them. We have not looked upon them as 
suppressing competition. 

Let us take a town that has two banks in it. Let us say that they 
are both $8 million or $10 million banks. And a large bank 30 miles 
away comes in and takes over one of those banks and operates a branch 
there. 

You still have banking competition in that city or town. You have 
as much competition, probably more competition, as you had before. 

I do not believe under any bill that is being considered that you can 
say that eliminating local ownership suppresses competition. That is 
the point that bothers me. 

Senator O’Manoney. I did not mean to imply that. 

Mr. Jenntnos. Oh, I see. 

Senator O’Manonry. I did not mean to imply that. 

Mr. Gipney. Of course, I sympathize greatly, because we are in a 
changing status in this country. 

I went into the banks in 1923. I have seen many changes. Some 
of the things we would like to cling to at this time, we cannot have. 
That is certain. 

But a great deal of this will have to depend on whether people live 
up to their responsibilities. 

Lee Miller said that banking is something of a public service in- 


dustry. 
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I have spent my life init. If I have got any rewards, it must have 
been from that, because they have not been financial in large amounts. 

Senator O’Maroney. Let us go off the record. 

( Diseussion off the record.) 

Mr. McHuen. You may proceed, Mr. Gidney. 

Mr. Gipney. The Treasury Department in cooperation with the 
staffs of the Board of Governors of the Federal Reserve System, the 
Federal Deposit Insurance Corporation, and the Senate Committee on 
Banking and Currency, and with clearance from the Bureau of the 
Budget, has recently formulated and recommended to the Congress 
legislation which would accomplish by statute the purpose I have just 
noted. The Board of Governors of the Federal Reserve System and 
the Federal Deposit Insurance Corporation concur in and favor this 
proposed legislation. 

However, our proposal as submitted to the Congress would achieve 
the desired goal of safeguarding the preservation of competition in 
banking by an amendment to the banking statutes requiring that all 
asset ac ‘quisitions by insured banks in the form of consolidations, mer- 
gers, or the absorption of banks by purchase of assets and the concur- 
rent assumption of deposit liabilities, receive the prior written con- 
sent of (1) the Comptroller of the Currency, if the continuing or ab- 
sorbing bank is a national bank; (2) the Board of Governors of the 
Federal Reserve System, if the continuing or absorbing bank is a State 
bank member of the Federal Reserve System, such approval to be 
necessary even though the transaction does not involve a reduction in 
the aggregate capital or surplus of the affected banks; and (3) the 
Federal Deposit Insurance Corporation, if the continuing or absorbing 
bank is a State bank that is not a member of the Federal Reserve Sys- 
tem but is insured by the Federal Deposit Insurance Corporation, 
such approval to be necessary even though the transaction does not 
involve a reduction in the aggregate capital or surplus of the affected 
banks. 

Our proposed legislation would require that these three Federal 
supervisory agencies carefully consider whether the effect of each 
such asset acquisition may be to lessen competition unduly or to tend 
unduly to create a monopoly. It would require, in the interests of 
achieving uniform standards, that the Federal bank supervisory 
agency having jurisdiction in a particular case shall seek the views of 
each of the other two supervisory agencies on the competitive and 
monopolistic aspects of such asset ‘acquisitions. It would permit, but 
would not require, the bank supervisory agencies to request the opinion 
of the Attorney General. This will, in our opinion, assure uniform 
standards and observance in the weighing of the various competitive 
factors by the three bank supervisory agencies. 

The legislation proposed by us would amend the banking laws— 
namely, section 18 (c) of the Federal Deposit Insurance Act, rather 
than section 7 of the Clayton Act. Because of its importance, I wish 


to repeat that this takes cognizance of the fact that banking is a 
supervised and regulated industry and that important banking factors 
must receive appropriate consideration and weight in conjunction 
with the purely competitive factors to achieve well-rounded and 
sound decisions in the best interests of banking and the public. This 

can be done to the best advantage by the three Federal bank super- 
visory agencies whose officials are intimately familiar with banking 
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in all its phases, including the competitive factors, throughout the 
United States. 

Under the legislation proposed by the Treasury Department, the 
opinion of the “Attorney General may be sought by any 1 of the 3 


) 


Federal bank supervisory agencies. Thus the know ledge of the Anti- 
trust Division of the Department of Justice would be available to 
the banking aget cies. However, we think it is wholly appropriate 
and necessary, ‘based on what we have just said, that the final decisions 
should be made by the respective bank supervisory agencies rather 

than the Department of Justice. 

The noninsured State banks in the United States would not be 
covered by this legislation unless one were to be acquired in a merger 
or absorption by a national bank, or a State bank member of the Fed- 
eral Reserve System, or a State nonmember bank insured by the 
Federal Deposit Insurance Corporation. If two noninsured State 
banks were to merge or consolidate, the provisions of this legislation 
would not be : applicable. However, this is a matter of small moment 
as there are only 499 of such banks located in 39 States, and it is 
inconceivable that a merger of any 2, or even several, of such banks 
could even remotely infringe on the maintenance of adequate banking 
competition as the entire group has less than 114 percent of the com- 
mercial banking resources of the country. 

Under the legislation proposed by the Treasury Department, the 
competitive factors to be considered would be whether the effect of a 
particular merger or other form of asset acquisition might be to lessen 


competition ‘ ‘anduly” or to tend “unduly” to create a monopoly. It is 


the view of the Treasury Department that the use of the word “un- 
duly” is desirable because its interpretation is slightly broader than 


that of the word “substantially” and its use would give the banking 
agencies needed flexibility. Under certain circumstances, a bank 
merger may be highly desirable in the entire public interest even 
though it may incidentally result in a substantial but not 
lessening of competition. 

We draw a little bit of a line there. 

Mr. McHven. Under what circumstances would you have a differ- 
ence between a substantial lessening of competition and an undue 
lessening of competition ? 

Mr. Giwney. I think that I might not do too good a job on that, but 


I will try. I think this “substantially” tends to bring in this arith- 
metical test and s say that just because you have got one less bank you 
have lessening competition. Well, you can have a debate as to whether 
vou have lessened competition even in those cases. 

You go out into the towns, where mergers have occurred and ask 
them, “How is banking competition ?” and you may be told it is hotter 
than ever. But if we have a little latitude, suppose it does lessen it 
some, is it unduly—does it lessen to a point where people have not a 
place where they can go and put their money or borrow money or get 
the other services that banks render? 

After all, what you want—what we want—is for the public to have 
banking services, adequate and available. It does not necessarily 
follow that because a bank gets large, it becomes tight on loans—I have 
some figures where several banks were competing together, and the 
larger bank was lending almost half as much again in proportion of its 


an undue 
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deposits in those offices as the next largest bank. It was the most 
liberal lender of the three. 

I narrowed it down to a closer thing, and they were lending 70 
percent of the deposits, where the next one was lending, I think, 40 
percent. 

So the “unduly” gives you a chance to take account of how the thing 
functions. It is not an arithmetical bar of the facts of life. 

Mr. McHvueu. In interpreting section 7 of the Clayton Act, do not 
the courts look into the whole competitive picture before making a 
determination that there has been substantial lessening ? 

Mr. Gipney. I have not any competency in that field. I do not know 
what the courts have done. 

The banks have not been under section 7 of the Clayton Act. And 
I believe it was stated in Lee Miller’s presentation there has been no 
case on record where an action has been brought under the Clayton 
Act against a bank. I do not know of any under the Sherman Act, 
either. There was one brought against Trans-America by the Board. 

Mr. McHven. Do you suggest a reason for the use of the language 
“undue” would be to get out from under the inflexibility of the arith- 
metical proposition ? 

Mr. Giwney. Give us a practical, human, working rule. 

Mr. McHven. You do not think that a practical, human, working 
rule is the basis for determining whether or not there is substantial 
lessening of competition under the Clayton Act? 

Mr. Gipney. I asked a gentleman in another committee if he could 
not give us a definition of substantial lessening of competition.. That 
leaves quite a little uncertainty. He said that he could not give us 
a better definition, It is a definition that if you get a severe person 
looking at it, why any merger would be thrown out on that ground. 
There could not be a merger. Maybe that is what you want. If that 
is what the Congress wants, very well. 

But if you want business to go ahead and proceed in a healthy, nor- 
mal fashion, to grow and take care of its problems—— 

Mr. McHueu. I think the legislative history of the Clayton Act 
shows that the Congress did not intend to stop all mergers. The lan- 
guage is not intended to. 

Mr. Giwney. I think they put in something for the absolute distress 
case. Ido not know that they put in adequate coverage for that. 

Mr. JenNrNGs. It is the opinion of our counsel that under section 7 
of the Clayton Act, if there is a substantial, or if there may be a sub- 
stantial lessening of competition, it is required that the application 
to merge be denied. That isthe opinion of our counsel. The decision 
is based wholly on competitive factors. 

Mr. McHvueu. Are you suggesting that if the merger would sub- 
stantially lessen competition, it would have to be turned down? 

Mr. Jennrnos- Under section 7, yes. 

Mr. McHven. I am speaking 





Mr. Roerrrrs. Section 7 of the Clayton Act. 

Mr. McHvueu. As it is now applied? 

Mr. Roperts. Yes. 

Mr. Giwney. It does not apply to banks. 

Mr. JenNniNnGs. Where it does, the effect of section 7 is to make a 
requirement that the merger be turned down in industry—if there 
may be a substantial lessening of competition. 
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Mr. McHvuen. You take the position, then, that there may be 
mergers of that nature which should still be approved ¢ 

Mr. JENNiNGs. In the banking field there must be, or there would be 
a ruinous situation at times. 

Mr. McHveu. In view of the language of this bill, in which the 
competitive test is merely on which is weighed in conjunction with 
several others, does it really make much difference whether you use 
the term “undue” or “substantial” lessening. 

Mr. Gipnry. I think that we can function much better, because of 
the reason that some folks like the “substantial” because it has been 
in.the courts. I think they have had interpretations that “substan- 
tial” is-when you get down even to an outfit that gets 7 percent of the 
business in a particular field. 

We are under the shadow of those Procrustean bed propositions— 
to stretch his leg if it is too short, or to cut them off if he is too long. 
We would like to get something that is a rule of reason where we can 
function in the way we know how to function. We have a growing 
organism in the banking system. 

Mr. McHveun. You are suggesting that entirely ditferent competi- 
tive tests should be applied in the case of banking ? 

Mr. Gipney. Somewhat different—not entirely different, some- 
what different. 

Mr. McHveun. It is a little difficult to know whether it is radically 
different or whether it is not. 

Mr. Gipnry. That is true. I do not have an absolute definition of 
either one. 

Mr. McH ven. Is that not one of the virtues of using a test which 
has been applied by the courts? We know what the meaning is, and 
it does promote consistency. 

Mr. Gipnry. We believe that we want to keep plenty of competi- 
tion in the banking business. In fact, we help competition by giving 
new charters where it is not adequate—giving a branch a charter. 

Mr. Miller cited the case where a small bank was given the go sign 
over the big one. We have some of those where we have a large bank 
and a small bank wanting to have a branch in the same place. We 
have given it to the small bank, protecting it in its territory. It was 
nearby. 

There are a lot of things which are pretty hard to give you in black 
and white. They are part of the facts of life and the way of living 
that we pursue. 

Mr. McHueu. When Mr. Martin was testifying, we were attempt- 
ing to develop what the procedures were that would be contemplated 
under the bill. 

Mr. Gipney. I am glad you mentioned that, because he missed the 
point. Wherever we have a national bank merger, they have to pub- 
lish notice of the merger for 4 weeks, so that after they have come 
down and talked to us, after they have gotten an informal approval, 
and after the directors have voted for the merger, they have to send 
out a notice to the stockholders with an adequate description of the 
proposal. They have to publish that in the newspapers of general 
circulation in their place for 4 weeks. 

Mr. Frrepman. After you have given your approval? 

79425—56——8 





S82 LEGISLATION AFFECTING CORPORATE MERGERS 


Mr. Gwney. After we have given our tentative approval. We do 
not give a final approval until the stockholders have voted it. The 
stockholders cannot be asked to vote unless 100 percent waived—I do 
not think they could then—but, at any rate, normally they cannot until 
they have had a 4 weeks’ published notice in the newspapers, besides a 
letter sent out to apprise them of the methods, facts, and everything 
about the merger that they need to know. 

Mr. McHvuen. Is your tentative approval given in writing? 

Mr. Gipney. Yes. 

Mr. Jennincs. There is an adequate period. If anyone wished to 
protest during the 28-day publication of the notice, because the notice 
of final approval is not given subsequent to the stockholder meetings 
held by both banks. So there is an adequate period of time when 
everyone in the area is fully aware of the proposed merger, consoli- 
dation. 

Mr. Gipney. This is formal; that is formal; that has to be. - In 
most of those cases, that breaks in the newspapers sometimes before 
they come to us. That time we are speaking of now is the definite 
formal requirement of 4 weeks’ publication. 

Mr. McHwueu. Are there any public records of your proceedings? 
Is there, for instance, any sort of a report of findings of fact which are 
set forth ? 

Mr. Jennines. Asa public record ? 

Mr. McHwueu. Asa public record. 

Mr. Jennineas. No, sir; there is none. 

Mr. Gipney. That would be dependent upon your definition of 
“public record.” There is preparation of the facts in our office, with 
the facts set forth. That is made up by our people, approved by the 
deputies, and approved by me. 

Mr. McHvuen. I meant, so that the public would be aware of what 
is taking place, and would know what the considerations were in the 
Comptroller’s office, 01 in the case of the FDIC, as to how they ap- 
praised the competitive factors. 

Mr. Gipney. That is not made public at this time. What is made 
public is the notice of the stockholders’ meeting, to vote on the merger. 

Mr. MclHiven. It 1s not contemplated under this bill that there 
would be any proceedings set up which would take that into account ? 

Mr. Gipnry. Mr. Martin indicated if you had that, it would put 
them out of business. That would be quite largely true of our office. 
We are working very hard to keep up now. We do have a constant 
flow of people who come in to discuss proposals. 

Mr. JenNinGs. [ might also point out that during the 28-day period 
of publication, and after the banks have written to their shareholders, 
giving notice of the meeting, the shareholders are invited to come to 
the bank and go over the consolidation or merger agreement that has 
the full details on all of the factors, the pertinent factors, that go into 
that merger. But the competitive factors are not detailed, of course, 
in the merger agreement. But all of the other factors are fully set 
forth, so that the shareholders vote on a completely informed basis. 

Mr. McIiven. You may finish with your statement. 

Mr. Gipney. We have been informed by the Bureau of the Budget 
that enactment of our proposed legislation would be in accord with 
the program of the President. It is our opinion that the legislation 
proposed by the Treasury Department will adequately safeguard 
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against any future tendency in banking to lessen competition unduly 
or unduly create monopoly, and that it represents the best method to 
achieve this goal. 

Turning Par to the bills under consideration by this committee, 
H. R. 9494, S. 3341, and S. 34: 24, the Treasury Department opposes 
their enactment for the basic reasons just given. 

In addition we should like to make some specific comments with 
respect to these bills. All of them would make competitive factors 
conclusive. Under any of these bills no matter how urgent a combina- 
tion of banks might be from a banking standpoint it could not be con- 
summated if the effect may be subst: intially to lessen competition or to 
tend to create a monopoly. We believe for reasons previously stated, 
that this is an unsound premise. 

H. R. 9424 and S. 3424, substantially identical bills, would add the 
requirement that if the combined ¢ apital, surplus and undivided pro- 
fits of the acquiring and acquired bank are in excess of $10 million, 
the acquisition of assets could not take place until 90 days after de- 
livery to the Board of Governors of the Federal Reserve System and to 
the Attorney General of notice of the proposed acquisition. We 
believe that this type of requirement is unnecsssary for banks. The 
bank supervisory agencies, under our proposed legislation, would be 
in full control of the time element and it is sometimes necessary to 
combine banks with very little delay. A delay of up to 90 days under 
certain circumstances could be ruinous. 

S. 3341 would also prohibit any acquisition of bank assets until 
90 days after notice to the Attorney General. It would also require 
that 90 days’ notice be given to the Federal Trade Commission which 
new has no jurisdiction over banks. 

Furthermore, the bill goes much further than H. R. 9424 and 8. 
3424 in that it would require 90 days’ notice to be given if either 
party to the acquisition has capital, surplus and undivided B pong 
aggregating more than $1 million and, unlike H. R. 9424 and S. 3424, 
it contains no provision for establishing procedures for waiving all 
or part of the waiting requirements in appropriate cases. 

It has been suggested in some quarters that it w ould be inconsistent 
to have e acquisition of banks’ stocks subject to section 7 of the Clayton 
Act, as is now the case, and acquisition of bank assets not subject to 
that section. This suggestion overlooks the fact that these are sepa- 
rate and distinct pr oblems. 

Since national banks and State banks that are members of the Fed- 
eral Reserve System cannot acquire stocks, and other State banks 
are usually prohibited from making such acquisition or are sharply 
restricted in this field, the prohibition against acquisition of bank 
stocks contained in section 7 of the Clayton Act is, as a practical 
matter, applicable only to the acquisition of bank stock by bank 
holding companies. 

Under the Bank Holding Company Act of 1956, recently enacted, 

all such acquisitions must have the prior approval of the Board of 
Governors of the Federal Reserve System which is responsible for 
enforeing section 7 of the Clayton Act insofar as that section applies 
to the acquisition of bank stocks. 

In closing, I should like to earnestly recommend that this committee 

give very careful consideration to the recommendation that the desired 





84 LEGISLATION AFFECTING CORPORATE MERGERS 


result should be achieved by amending the banking statutes in the 
manner recommended by the Treasury Department, the Federal Re- 
serve, and the Federal Deposit Insurance Corporation, rather than 
by amending the Clayton Act. We believe this would be adequately 
protective to the public interest and in the best interests of maintain- 
ing a sound and competitive banking system. 

Following i is the text of the proposed bill to amend section 18 (c) 
of the Federal Deposit Insurance Corporation Act which has teen 
transmitted to the Congress: 

A BILL To amend the Federal Deposit Insurance Act to provide safeguards against 
mergers and consolidations of banks which might lessen competition unduly or tend 
unduly to create a monopoly in the field of banking 
Be it enacted by the Senate and House of Representatives of the United States 

of America in Congress assembled, That subsection (c) of section 18 of the 

Federal Deposit Insurance Act is amended by striking out the third sentence 

thereof and substituting in lieu thereof the following: “No insured bank shall 

merge or consolidate with any other insured bank or, either directly or indi- 
rectly, acquire the assets of, or assume liability to pay any deposits made in, 
any other insured bank without the prior written consent (i) of the Comptroller 
of the Currency if the acquiring, assuming, or resulting bank is to be a national 
bank or a district bank, or (ii) of the Board of Governors of the Federal Reserve 
System if the acquiring, assuming, or resulting bank is to be a State member 
bank (except a district bank). In granting or withholding consent under this 
subsection, the Comptroller, the Board, or the Corporation, as the case may 
be, shall consider the factors enumerated in section 6 of this Act. In the case 
of a merger, consolidation, acquisition of assets or assumption of liabilities, 
the appropriate agency shall also take into consideration whether the effect 
thereof may be to lessen competition unduly or to tend unduly to creat a mon- 
opoly, and, in the interests of uniform standards, it shall not take action as 
to any such transaetion without first seeking the views of each of the otner 
two banking agencies referred to herein with respect to such question; and in 
such a case the appropriate agency may also request the opinion of the Attorney 

General with respect to such a question.” 

An appendix is attached hereto which shows by States the mergers, 
consolidations, and purchases of all commercial banks, National and 
State, in the United States for the 6-year period from January 1, 1950, 
to December 31, 1955. 

Senator O’Mauonry. It is the same copy of the bill that is already 
in? 

Mr. Gipney. Yes. 

We put in something that may be helpful to your committee. I 
shall not take time to go into it, but we have gone back to January 1, 
1950, and have shown by States the number of mer gers that have taken 
place; also, the size of banks that were taken over. That may be of 
value, as a matter of reference. 

Senator O’Manoney. If it is agreeable to you, I will have your 
statement analyzed again, and if there are any further questions that 
we wish to ask you, I am sure you would be happy to return. 

Mr. Gipney. Yes; could I do it next week? 

Senator O’Manoney. At your convenience. 

Mr. Gipney. I am going to attend the New Jersey Bankers Con- 
vention. 

Senator O’Manonry. You see how a Senator gets his exercise; do 
you not? 

Mr. Gipney. Yes. 

If you can fix it so that I can be at two conventions, so that I can 
go to the New Jersey Bankers Convention this week, and the Wyoming 
convention after that, fine. 
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Senator O’Manonry. When I looked around the room this morning 
I did not see a Wyoming voter in the whole room. | Laughter. | 

Mr. Gipnry. I will go out and speak to them. 

Senator O’Manoney. That is a very good thing. 

Mr. Gipney. I shall be in 2 States, where they have statewide 
branching, and 2 States where they have none whatever. 

Senator O’Manonry. I think that, quite seriously speaking, after 
you have attended those meetings and returned here, you may have 
some new information for us. 

Mr. Gipney. All right. 

Senator Ohaanner. Thank you very much. We have enjoyed. 
your presentation. We will make the appendix attached to your 
paper a part of the record at this point. 

Mr. Gipney. Very well. 

(The appendix referred to is as follows :) 


APPENDIX 
(Prepared by Office of the Comptroller of the Currency ) 


National and State-chartered banks consolidated, merged, or purchased by other 
national and State-chartered banks from Jan. 1, 1950, to Dec. 31, 1955 


{Thousands of dollars] 


| Num-| Total re- 


ber sources 
Alabama, population 3, 075,000: 
Banks over $5,000,000 and under $10,000,000 sliiipebiicsiate 2d nceiid 2 12, 732 
Banks over $10,000,000 and under $25,000,000.__._..._______- aes 1 15, 695 
Total 3 28, 427 


Number of banks, 237; branches 41; total resources, $1, 827,628, 000. 

Alaska, population 173,000: 
Banks under $5,000,000. _-.___.__-- 1 1, 893 
Number of banks, 18; branches 14; total resources, $160, 801,000. 


Arizona, population 1,006,000: 


Banks under $5,000,000 eee : 2 5, 943 
Banks over $5,000,000 and under $10, 000 ,000 2 5 l 7, 152 
De sr ie te sa cece cinco ini etal ani ioe ee 3 | 13, 095 
Number of banks, 11; brane shes , 91; total resources $825,542,000. 
= = = = 
Arkansas, population 1, 806,000: 
Banks under $5,000,000 2 1, 769 
Number of banks, 233; brane hes, 24; total resources, $1,134,572,000. 
California, population 13,302,000: 
Banks under $5,000,000 ‘ ele : 32 86, 789 
Banks over $5,000,000 and under $10,000,000 30 214, 184 
Banks over $10,000,000 and under $25,000,000 17 269, 138 
Banks over $25,000,000 and under $50,000,000- 4 145, 288 
Banks over $50,000,000. . ; a 3 287, 925 
Total_- 86 1, 003, 324 


Number banks, 149; branches, 1,177; total resources, $20,829,248,000. 

Connecticut, population 2,275,000: 
Banks under $5,000,000 7 
Banks over $5,000,000 and under $10,000,000 7 
Banks over $10,000,000 and under $25,000,000 , 8 
Banks over $50,000,000_ 1 





Total_- 23 329, 346 
Number banks, 169; branches, 124; total re sources, $4,441,422,000. 


Delaware, population 398,000: 
Banks under $5,000,000. __- F ape a ‘ 4 ( 
Banks over $5,000,000 and under $10,000,000_- 7 2 2, 222 
Banks over $10,000,000 and under $25,000,000- 2 
Banks over $50,000,000. 1 


Total_- : i d 9 107, 126 
Number of banks, 32; branches, 38; total resources, $815,758,000. 
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National and State-chartered banks consolidated, merged, or purchased by other 
national and State-chartered banks from Jan. 1, 1950, to Dee. 31, 1955—Con: 
{Thousands of dollars} 





| Num- Total re- 
ber sources 


District of Columbia, population 864,000: 
Banks over $50,000,000 : its ae calle dorado 2 


; 170, 814 
Number banks, 17; branches, 49; total resources, ‘$1, 493, 178, 000. 


Georgia, plpulation 3,658,000: 
Banks under $5,000,000 - Sijekbawadk 4 2 1, 362 
Banks over $5,000,000 and under $10,000,000__ pnciienRhiodeanonais ceipsiamanta ede 2 11, 876 
Banks over $10,000,000 and under $25,000,000__ 1 17, 101 





DO iiss sk mvt ene sccerieta nae cine eee ame ne ae de 5 30, 399 
Number of banks, 395; branches, 52; total resources, $2,556,606,000. 


Idaho, population 617,000 
Banks under $5,000,000 . aaa tithe sear Giblal sii alk cain 5 9, 505 
Banks over $5,000,000 and under $10,000,000 __ acacia ondiasine-aiatec aide glial 1 9, 890 

1 


Banks over $25,000,000 and under $50,000,000______- 








hbk Ss eaert 26, 569 
| — ———— 
ie ae ie eal ete 7 45, 964 
Number of banks, 36; branches. 66; total resources, $577, 740,000. 
Tilinois, population 9,500,000: | 
Banks under $5,000,000. _ _- Shectnsniissibhhe sntiamtcbabinanebhes s del 4 6, 686 
Banks over $10,000,000 and under $25,000,000- acrid Sol tc re ha on Ae eae 1 11, 930 
Danks over Q00,000, 006... ....0253-25 A Ae inet 1 59, 049 
Total__ teat 6 77, 665 
Number of banks, 919; br: inches, none; total resources, $16, 820,650,000. 
Indiana, population 4,401,000: 4 
Banks under $5,000,000- acted acne Seiniehianneiin waco” 11 22, 659 
Banks over $5,000,000 and under $10, ene... etree ies uae 4 25, 700 
Banks over $25,000,000 and under $50,000,000____..--______. Piet 2a casei Sea 2 84, 909 
Banks over $50,000,000__ Ses ctistsescdent Dae spas MR aes 1 156, 256 
PE eo a sheesh pans ci eee ee eer tala sienna ae 18 289, 524 
Number of banks, 477; branches, 163; total | resources, $4, 531, 033,000. _ | 
Iowa, population 2,728,000: 
RR REET Gee e's. dikes Cee dene genawccnewticnannnens pein nes weal 4 4, 497 
Banks over $5,000,000 and under $10,000,000__...............---.-.--------.------ 1 7, 841 
NE oo: akin aah tek aee ane bokmter inhib aaniet an ela aks dee 5 12, | 338 


Number of banks, 665; br: anches, 162; total resources $2, 917,112,000. 


Kansas, population 2,087,000: 
Banks under $5,000,000 ital scat taicnal ea tata genie ia ies rie Nea haces a) a eae as 12 16, 459 
Number of banks, 601; branches, none; total resources $2,195,461 ,000. 





Kentucky, population 3,043,000: 


Dates mer SEO IN. « «i. ccccnmcemrdss aascens i ak abn hetecaaa ete wba de 13 17, 562 
Banks over $5,000,000 and under $10,000,000__.........-.-.--..------------------- 5 37, 860 
TONES. tics sine s<ineah Ucdasen Saisie Senaiionaecsmiane aeea, 18 55, 422 


Number of banks, 367; branches, 81; total resources, $2,187,799,000. 


Louisiana, population 2,967,000: 
Banks under $5,000,000 - 








wis iets eins oie lebek ann eae eave toute aie sees 1 3, 243 

Banks over $25,000,000 and under $50,000,000_.............-.-.------------------- 2 74, 475 

WG one on oo chicane sobs es own ntinnwnexae nap penieeeaee ee eh teedebob an 3 77, 718 
Number of banks, 175, branches, 113; total resources $2,767,877,000. 

Maine, population 917,000: i 7 
Arce CAE OE NO ok io ks iccertenincn orn sec Game nas eaa ea ceenecn eee | 3 6, 219 
Banks over $5,000,000 and under $10,000,000 _._........-------- Pheb sala wwe wees 2 11, 559 
Banks over $10,000,000 and under $25,000,000___........-..-.---- : 1 19, 199 

NN i pt ik a pa me LR 6 | 36, 977 
Number of banks, 91, branches, 95; total resources $988, 636,000. } 


Maryland, population 2,709,000: | | 





Be inks IN Na a 5 ihc sin oS cin teres hb ete oane ees wrt ns aece oie e es ee 7 9, 480 
Banks over $10,000,000 and under $25,000,000... __..-_------------2 2-222. ites 2 28, 915 
Banks over $25,000,000 and pabiet SUR RMON cc. ..~sasaddtnclisdus ike lek el 2 61, 301 
BEE OFUE SOR BB vinci nec ncenignhactcweciaedadatanbeeees Weeedan oe eeees | 2 | 195, 562 
I comninniioniens fcisisienisibgianasins 

Total iccanaetbee 13 | 295, 258 


Number of banks, 160; branches, 184; total resources, $2, 809 ,347,000. | 
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7 National and State-chartered banks consolidated, merged, or purchased by other 
nationatand State-chartered banks from Jan. 1, 1950, to Dec. 31, 1955—Con. 
{Thousands of dollars] 


Num- | Total re- 


ber sources 
I teen terete a eseaneseceennietianinensssananemaea . . 
Massachusetts, population 5,089,000 
l4 Banks under $5,000,000 4 5, 349 
Banks over $5,000,000 and under $16,000,000 2 11, 952 
= Banks over $10,000,000 and under $25,000,000 3 45, 767 
Banks over $50,000,000 1 170, 696 
2 . ' 
6 Total 10 233, 764 
it Number of banks, 366; branches, 327; total resources, $10,572,598,000 
9 Michigan, population 7,360,000: 
Banks under $5,000,000 17 27, 620 
Banks over $5,000,000 and under $10,000,000 3 25, 96K 
Banks over $10,000,000 and under $25,000,000 . 5 75. 344 
5 Banks over $25,000,000 and under $50,000,000 2 71, 536 
() Banks over $50,000,000 2 227, 115 
Y 
. y, | 29 27, 575 
4 Number of banks, 420; branches, 376; total resources, $8,411,164,000. 
Minnesota, population 3,215,000: 
Banks under $5,000,000_ ___ sei aia, dae nienates dueling pape 7 11, 765 
(5 Number of banks, 681; branches, 6; total resources, $4,039,438,000, 
0) 
9 Mississippi, population 2,132,000- 
- Banks under $5,000,000. ___- ee ; 6 7, 354 
5 Banks over $25,0€0,000 and under $ $50,000,000 ; ie - 1 27, 999 
| 8 hele. RENEE SAPS eS RRS AA e Hens ‘ 7 35, 353 
Number of banks, 197; branches, 96; total reso irces, $1,098 418,000 
4 
) Missouri, population 4,180,000: 
) Banks under $5,000,000 _ - s i F 1. 761 
5 Banks over $5,000,000 and unde , $10, 000, 000 ; : 1 , 268 
Banks over $10,000,000 and under $25,000,000 _ é I 12, 102 
{ Banks over $50,000,000. Se ae oe ‘ 3 380, 899 
Total _- y 10 404, 030 
Number of banks, 603; branches, 1; total resources, ” $5,871,882,000. 
Montana, population 646.000: 
. Banks under $5,000,000 ___......--_- : 1 1,615 
; : Number of banks, 113; branches, none; total resource S, $747,238,000 
Nebraska, population 1,398,000: 
Banks under $5,000,000. _ i ee a ae ie 4 8,129 
) Banks over $50,000,000 Se 5 5 : ; l 75, O82 
Total__- 7 . 5 83, 211 
Number of banks, 420; branches, 1; total 1 resources, $1, 639, 309,000. 
Nevada, population 234,000: 
Banks under $5,000,000 . ; 2 ), 253 
Banks over $5,000,000 and under $10,000,000 1 8, 233 
Total_-. 3 17, 486 


Number banks, 6; branches, 2 27; total resources, $313,370,000. 

New Hampshire, ponulation 565,000: 
Banks under $5,000,000__ __ # 1 1, 548 
Number banks, 110; branches, 3; total resources, $844,964,000. 


New Jersey, ponulation 5,505,000: 


Banks under $5,000,000 . ae : 5 17, O85 
Banks over $5,000,000 and under $10,000,000 : 19 131, 730 
Banks over $10,000,000 and under $25,000,000 , l i144, 625 
Banks over $25,000,000 and under $50,000,000 5 189, 007 
Banks over $50,000,000-- accel bie 1 52, 736 

Total 4) 535, 183 


Number bs anks, 320; branches, 271; total resources, $7,436,268,000. 


New Mexico, population 804,000: 
Banks under $5,000,000 1 518 
Number banks, 51; branc hes, 2 25; total resources, $558,824,000. 
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CORPORATE 


MERGERS 


National and State-chartered banks consolidated, merged, or purchased by other 
national and State-chartered banks from Jan. 1, 1950, to Dee. 31, 1955 
{Thousands of dollars] 


New York, population 16,368,000: 
Banks under $5,000,000 ‘ 
Banks over $5,000,000 and under $10,000,000_ 
Banks over $10,000,000 and under $25,000,000 
Banks over $25,000,000 and under $50,000,000_ 
Banks over $50,000,000__ 


Total... 
Number banks, 638; branches, 1,151; total resources, $61,642,613, 000. 


North Carolina, population 4,345,000: 
Banks under $5,000,000 _ - 


Banks over $10,000,000 and under $25,000,000 
Total 


Number of banks, : 220; branches, 324; total resources, $2,688,065,000. 
North Dakota, population 649,000: 

Banks under $5,000,000 ; ace 

Number of banks, 154; branches, 24; total resources, " $670,985,000. 
Ohio, population 9,122,000: 

Banks under $5, 000,000 _ - 

Banks over $5,000,000 and under $10,000,000 

Banks over $10,000,000 and under $25,000,000 

Banks over $25,000,000 and under $50,000,000 

Banks over $50,000,000 


Total__ 


Number of banks, 626; branches, 377; total resources, $11,020,885,000. 


Oklahoma, population 2,189,000: 
Banks under $5,000,000 
Number of banks, 


Oregon, population 1,697,000: 
Banks under $5,000,000 : 
Banks over $5,000,000 and under $10,000,000 
Banks over $10,000,000 and under $25,000,000 
Banks over $25,000,000 and under $50,000,000 
Banks over $50,000,000 


Total ; cial a2 veal alainipetiaha tn aasetaiaemtnatcmeladaae 
Number banks, 50; branches 144; total resources, $2,020,797 ,000. 
Pennsylvania, population 11,315,000: 

Banks under $5,000,000 : 
Banks over $5,000,000 and under $10, 000 000 
Banks over $10, 000,000 and under $25,000,000_- 
Banks over $25,000,000 and under $50,000,000 
Banks over $50,000,000 ~ 
Total z 
Number banks, 825; branct he: s, "496; total resources, $i 5,611, 61 3, 000. 


Puerto Rico, population 2,269,000: 
Banks under $5,000,000 sia aieiel 
Number banks, 10; branches 61; total resources, $430,203,000. 

Rhode Island, population 852,000: 

Banks over $5,000,000 and under $10,000,000_- 
Banks over $10,000,000 and under $25,000,000 
Banks over $25,000,000 and under $50,000,000 
Banks over $50,000,000 


Total — a 
Number banks, 18; branches, 84; total resources, $1,345,115,000.§ 
South Carolina, population 2 

Banks under $5,000,000 


Banks over $10,000,000 and under $25,000,000- 


2,310,000: 


ianaeee r of banks, 149; branches, 81; total resources, , $926, 886,000. 


385; branches, none; total resources, “$2, 439,380,000. 





Con. 


Num- | Total re- 
ber sources 


44 106, 769 
40 291, 227 
29 469, 366 
11 335, 074 
13 8, 793, 131 


137 
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37, 318 
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National and State-chartered banks consolidated, merged, or purchased by other 
national and State-chartered banks from Jan. 1, 1950, to Dee, 31, 1955—Con. 


{Thousands of dollars} 


Num-. Total re- 
ber sources 


South Dakota, population 684,000: 
Banks under $5,000,000 » 1, 
Number of banks, 171; branches, 53; total resources, $638,014,000. 

lennessee, population 3,466,000: 
Banks under $5,000,000 4 6, 544 
Number of banks, 299; branches, 132; total resources, $2,866, 136,000 


lexas, population 8,670,000: 


Banks under $5,000,000 f 6 9. 729 
Banks over $5,000,000 and under $10,000,000 l 7, 681 
Banks over $25,000,000 and under $50,000,000 I {8 539 
Banks over $50,000,000 , 2 176, 721 

a a a 10 242, 670 


Utah, population 798,000: 


Banks under $5,000,000 . 3 8, 059 
Banks over $5,000,000 and under $10,000,000__ i 42, 144 
Total 7 41, 103 


Number of banks, 51; branches, 40; total resources, $881 ,209,000 


Vermont, population 382,000: 


Banks under $5,000,000 j 5 9, 166 
Banks over $5,000,000 and under $10,000,000__ 3 21, 016 
Total. 8 30, 182 


Number of banks, 69; branches 25; total resources, $464,436,000. 


Virginia, population 3,621,000: 


Banks under $5,000,000. _ __ 4 6, 844 
Banks over $5,000,000 and under $10,000,000__ 1 9, 769 
Banks over $25,000,000 and under $50,000,000 l 29, 272 

Total 6 45, 885 


Number of banks, 316; branches, 160; total resources, $2,904, 158,000. 


Washington, population 2,602,000: 
Banks under $5,000,000. _ __ 2 


24 58, 201 

Banks over $5,000,000 and under $10,000,000__ 8 50, 261 
Banks over $10,000,000 and under $25,000,000 l 13, 244 
Banks over $25,000,000 and under $50,000,000 ! 30, 225 
Total i em 34 151, 931 


Number of banks, 107: branches 205; total resources, $2,942,763,000. 


West Virginia, population 2,026,000: . 
Banks under $5,000,000. ___. , p 7 2 1, 243 
Number of banks, 181; branches, none; total resources, $1,215,263 ,000. 
Wisconsin, population 3,750,000: 
Banks under $5,000,000. _ __ 2 863 
Number of banks, 557; branches, 150; total resources, $4,019,146,000. 
Wyoming, population 314,000: 
Banks under $5,000,000 : 1 1, 467 
Number of banks, 53; branches, none; total resources, $359,182,000. 


COO i cing 2 3 tad oi a 8 . ‘ 830 18, 607, 392 


STATEMENT OF H. E. COOK, CHAIRMAN OF THE BOARD OF DIREC- 
TORS, FEDERAL DEPOSIT INSURANCE CORPORATION; ACCOM- 
PANIED BY ROYAL L. COLBURN, GENERAL COUNSEL; AND NEAL 
G. GREENSIDES, ADMINISTRATIVE ASSISTANT TO MR. COOK 


Mr. Coox. Mr. Chairman and members of the committee, with me 
I have my associates, Mr. Coburn, General Counsel, and Mr. Green- 
sides, my administrative assistant. 
_ You have asked me to testify on three bills, H. R. 9424, S. 3341, and 
S. 3424, Each of these bills would amend section 7 of the Clayton Act 
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to prohibit banks from acquiring the assets of another bank where its 
effect may be substantially to lessen competition or to tend to create a 
monopoly. While I am in full accord with the proposition that the 
banking and competitive aspects of merger, consolidation, and asset 
acquisition transactions of Te should be carefully and fully 
screened by Federal authorities, I do not deem that any one of the 
proposals presently under consideration accomplishes this result in 
the most effective manner. On the other hand, a proposal recently 
submitted to the Senate by the Treasury Department embodies pro- 
visions designed to insure that the public interest is protected and to 
maintain a sound and competitive banking structure. 

Senator O’Manonry. That is the bill by Senator Fulbright? 

Mr. Coox.. That is correct, sir. 

The proposed legislation ‘submitted by the Treasury Department 
has been endorsed and approved by the Board of Governors of the 
Federal Reserve System and by the Board of Directors of the Cor- 
poration. 

My principal objections to the three proposals now before your 
ae can be summarized under three subject headings: 

The screening of merger transactions should be performed by the 
sauteed bank supervisory agencies under powers and authorities 
granted by provisions in the banking law, as distinguished from the 
Clayton Act. 

2. The responsible agency screening such transaction should take 
into consideration the banking factors as well as the competitive fac- 
tors, so that the competitive “factors shall not be the sole criterion 
as is required under the provisions of each of the current proposals. 

3. The empowering legislation should be stated in terminology pre- 
cisely applicable to banking transactions. 

Briefly commenting on each of these factors, we would point out 
that the Treasury proposal contemplates amendment of section 18 
of the Federal Deposit Insurance Act by providing that the banking 
and competitive aspects of all merger transactions must be considered 
by all Federal bank supervisory agencies. Banking is the most care- 
fully and closely supervised and regulated industry in the United 
States. State and Federal supervisory authorities make detailed 
examinations of every insured bank in the United States each year, 
in which examinations there is an asset appraisal and an evaluation 
of management policies. The periodic reports of examination are 
augmented by call reports of condition, certified statements for assess- 
ment liability, field visitations and investigations, and other data 
obtained by or submitted to the authorities, so that they may ever have 
a finger on the pulse of each bank. 

The supervisory authorities have an obligation to follow the growth, 
development, and practices of each such bank as a continuing respon- 
sibility. The knowledge gained from the day-to-day and year-to-year 
review of examination reports makes the supervisory authorities 
uniquely well qualified to pass upon the merits or demerits of any 
merger, consolidation, or asset acquisition proposition of banks under 
their respective supervision. No examination or review by the De- 
partment of Justice or the Federal Trade Commission of the facts of 
any merger transaction can be an adequate substitute for the back- 
ground know ledge and current information which repose in the super- 
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visors. It is for this reason that I urge you to vest the ultimate de- 
cision on bank matters in these agencies, rather than in the Department 
of Justice or the Federal Trade Commission. This comment is in no 
wise a reflection on the ability, capacity, or integrity of the Depart- 
ment or the Commission, but rather it is an insistence that the super- 
visors possess experience and know-how that better qualifies them to 
make final decisions within the banking field. 

[ would respectfully call your attention to the fact that the last para- 
eraph of section 7 of the Clayton Act presently provides as follows 

Nothing contained in this section shall apply to transactions duly consum- 
mated pursuant to authority given by the Civil Aeronautics Board, Federal Com- 
munications Commission, Federal Power Commission, Interstate Commerce 
Commission, the Securities and Exchange Commission in the exercise of its juris- 
diction under section 79 of this title, the United States Maritime Commission, or 
the Secretary of Agriculture— 
et cetera. 

Authority for each of the named administrative agencies and de- 
partments is embodied in the respective codes of law under which they 
are given specific authority to function. Consistent with this con- 
eressional policy, which excludes from the provisions of section 7 busi- 
nesses and industries that are subjected to the close scrutiny of an 
administrative agency, we respectfully submit that banks and banking 
should be afforded the same treatment. Thus, we strongly favor the 
Treasury proposal, which vests the final authority to make decisions 
in the supervisory agencies under provisions of the banking code of 
law, as distinguished from the current proposals, which amend the 
Clayton Act and submit the ultimate jurisdiction over merger trans- 
actions to the Department of Justice or the Federal Trade Commission. 

There is a fundamental difference between the language of the 
Treasury proposal and that here under consideration. In the current 
proposals there isa prohibition against transactions the effect of which 

“may be substantially to lessen competition or to tend to create a 
monopoly.” In the Treasury proposal the screening agencies are 
directed, first, to give consider: ation, in acting upon any such transac- 
tion, to the factors enumerated in section 6 of the Federal Deposit 
Insurance Act, which I shall refer to as the banking factors, and then, 
in addition thereto, to take into consideration ‘whether the effect 
thereof may be to lessen competition unduly or to tend unduly to cre- 
ate amonopoly. It has been established by bitter experience that un- 
bridled competition among banks is not in the public interest. For 
this reason it is most appropriate that the standard fixed for the con- 
sideration of merger transactions should not be so rigid as to make the 
factors of competition and monopoly exclusive or controlling under 
ull conditions and circumstances. 

The Treasury proposal in effect would make the best interest of bank- 
ing and the public welfare the heavily weighted criteria and the 
factors of competition and monopoly would not necessarily be con- 
tr ling. 

The current proposals place sole emphasis upon competition and 
monopoly, regardless of the consequences. Yet there are situations 
where sound banking requires the acquisition of one bank by another 
that may lessen competition substantially. When there is a reason- 
able possibility that a bank may fail: when the prospects of a bank’s 
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survival are dim because of inadequate management or inadequate cap- 
ital or earnings or unsound assets, and when banks are engaging in un- 
sound competitive practices because of an overbanked situation, then 
public interest is best served by providing protection to the depositors’ 
funds, with competition, if possible, but without competition, if nec- 
essary. When a number of small banks are not furnishing the com- 
munity adequate credit facilities, the community’s need for a larger 
bank with greater loan facilities may outweigh some substantial les- 
sening of competition. 

Because of these and similar situations, it becomes evident that 
merger transactions should be appraised and evaluated not only by 
competitive and monopoly factors, but also by the banking factors. 
It is only by full consideration that a proper determination of public 
interest and public welfare can be made. It is my opinion that the 
Corporation would be fettered in the discharge of its responsibilities 
to safeguard the interests of depositors in insured banks if these pro- 
posals be enacted into law. 

In conformity with the spirit of the adoption of terminology apt 
to banking transactions, the Treasury proposal has adopted terminol- 
ogy originally suggested by the Board of Governors of the Federal 
Reserve System, and wherein the restrictions would refer to transac- 
titons where “the effect thereof may be to lessen competition unduly 
or to tend unduly to create a monopoly,” as distinguished from the 
Clayton Act terminology, which provides a prohibition against. trans- 
actions the effect of which “may be substantially to lessen competition 
or to tend to create a monopoly. 

For the reasons stated in the preceding paragraph, we believe it is 
essential to the administration of the responsibilities given to the 
Corporation under the provisions of the Federal Deposit Insurance 
Act to protect the public as depositors in insured banks, that the Cor- 
poration be free to act in transactions which are in public interest, 
notwithstanding the fact that there is a substantial lessening of com- 
petition that does not reach the stage of a lessening of competition un- 
duly. Again, I emphasize the paramount issue should be public inter- 
est and public welfare and not necessarily competition and monopoly. 

You are familiar with the present division of supervisory authority 
that exists among the three Federal supervisory agencies and the 
several State authorities. We call attention to the fact that H. R. 
9424 and S. 3424 vest all Federal supervisory authority in reference to 
merger, consolidation, and asset asquisition transactions jointly in the 
Federal Reserve System and the Department of Justice. The Board 
of Governors has heretofore advised the House committee considering 
the former proposal that it does not desire to have this authority. The 
Treasury proposal maintains and continues the time-honored formula 
which has been accepted by banks and the State supervisory authori- 
ties, as well as the Federal agencies, as being the most effective way in 
which to administer the banking laws and the dual banking system. 

I have endeavored to give you the benefit of my knowledge and ex- 
perience. In concluding, I would urge you not to enact any oue of the 
three currently considered proposals, but rather that you give your 
endorsement and support to the Treasury proposal, to the end that the 
screening of merger transactions of banks be placed exclusively under 
the jurisdiction and control of the three Federal bank supervisory 
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agencies by authority vested in them under provisions of the banking 
code. 

Senator O’Manonry. Thank you very much, Mr. Cook. 

Mr. Coox. I think I kept within the 5 minutes, too. 

Senator O"Manonry. Just about. We appreciate your cooperation. 
We will not indulge ourselves in asking you any questions. I will say 
to you what I said to Mr. Gidney, that we will go over your paper and 
if there are any questions which we want to ask, we will let you know. 
I am sure you will be glad to come back. 

Mr. Coox. We will be glad to answer your call when you have 
occasion to call, 

Senator O’Manonety. I would very much like, Mr. Cook, to have you 
ive consideration to writing us a little letter in which you will give 
us an instance of what you conceive to be a substantial lessening of 
competition that does not reach the stage of a lessening of competition 
unduly—lI am using your words on page 6 in the second paragr aph. 

Mr. Coox. I will leave the responsibility to our General Counsel. 

Mr. Cosurn. May I comment Just briefly ? 

In the last case in which we rendered financial aid to a bank in need, 
I discussed that case with Mr. Bicks, who is associated with Judge 
Barnes, in one of our conferences. And he conceded that under the 
decision in the International Shoe Case, we could not have rendered 
assistance in that case. 

Senator O’Manoney. Thank you very much. 

Mr. Coox. Thank you. 

= O’Manonry. Now, Mr. Roth, we will have you come to the 
stand. 


STATEMENT OF ARTHUR T. ROTH, PRESIDENT, FRANKLIN NA- 
TIONAL BANK, FRANKLIN SQUARE, LONG ISLAND, N. Y., ACCOM- 
PANIED BY F. GLOYD AWALT, COUNSEL 


Mr. Rorn. May I introduce Mr. Gloyd Awalt? 

Senator O’Manoney. We are glad to know you. 

Mr. Rorn. My name is Arthur T. Roth, and I am president of the 
Franklin National Bank, Franklin Square, Long Island, N. Y. 

I am appearing here on behalf of the bank, because our bank is one 
of the merger banks that we have been talking about all day. 

We are a bank that has been accused of causing a substantial lessen- 
ing of competition in the area in which we operate. 

After having made that statement, maybe you would prefer to have 
me come back tomorrow and appear before the chairman. I did not 
want to say that when the chairman made mention of the fact that he 
had a 5 o’clock appointment. 

Mr. McHvucu. No; I would see no need for it. I think we could 
probably just go right ahead with your statement now. We do have 
the problem of a number of other witnesses whom we are holding over 
until tomorrow. 

Mr. Rorn. I understand. 

Mr. McHveun. I would see no reason why we could not still go ahead 


with 7 statement. 
Mr. Rorn. All right. 
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I deeply appreciate the opportunity to appear before this commit- 
tee. Iam not a lawyer and not er to express any opinion on the 
purely legal aspects of the bills before you. 

I would like, however, to discuss the general matter of policy in- 
volved in the bills so far as they pertain to the business of banking. 

It is my understanding that the bills under consideration do not 
amend paragraph 6 of section 7 of the Clayton Act, reading as follows: 

Nothing contained in this section shall apply to transactions duly consum- 
mated pursuant to authority given by the Civil Aeronautics Board, Federal Com- 
munications Commission, Federal Power Commission, Interstate Commerce Com- 
mission, the Securities and Exchange Commission in the exercise of its juris- 
diction under section 10 of the Public Utility Holding Company Act of 1935, the 
United States Maritime Commission, or the Secretary of Agriculture under any 
statutory provision vesting such power in such Commission, Secretary, or Board. 

It thus seems that many corporations which are not as closely regu- 
lated as banks are not brought within the purview of the present law 
or the pending bills. 

In my opinion a similar exception with respect to banks should have 
been incorporated in paragraph 6 which I just quoted. 

I say this because banks are, I believe, as closely supervised by pub- 
lic authority as any other segment of regulated private enterprise. 
With this I have no quarrel because, as you well know, our banking 
institutions in large measure furnish the lifeblood of commerce and 
their operations, both nationally and locally, touch every community. 

Being so closely supervised, however, banks fall outside of the 
sphere of the ordinary business corporation which has little or no 
Government supervision. Thus it seems to me that agencies charged 
with the supervision of banks, with their long years of experience, 
are best able to cope with the problems which may arise concerning 
the banks, whether it be the matter of making loans or the matter of 
consolidations, rather than any other agency of the Federal Govern- 
ment. 

The economic forces which are embraced within the banking sphere 
are of delicate adjustment and must be handled with the utmost care 
in order that they not become unbalanced. The banking agencies are 
the most unlikely, in the weighing of the principles governing the anti- 
trust laws, to upset the balance in the economic picture. 

Certainly, the application of the rigid percentage of the market 
rule developed by the courts and the Department of Justice as the 
test of illegality under section 3 of the Clayton Act, if applied by an 
agency not experienced in the field of banking, could well bring about 
results inconsistent with a sound and efficient banking system. 

This percentage of the market rule, in my opinion, does not take 
into consideration the economic necessities which govern banking mer- 
gers where conditions arise in the economic affairs of communities 
making banking consolidations economically necessary. 

These economic conditions are many, including the consolidation of 
a weak bank with a strong bank to protect the depositors of a com- 
munity; the consolidation of small banks in order to form an insti- 
tution capable of meeting the banking demands of a rapidly expand- 
ing community; the consolidation of two small banks to meet the com- 
petition of a large third bank, ete. 

In gaging these situations, the banking agencies with their far-flung 
network of examiners and supervisors and their experience are more 
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able and more fully equipped to pass upon the consolidations of banks 
than would be the Department of Justice. 

This committee realizes, of course, that the banking business, like 
some other regulated businesses, is not unrestricted as to the number 
of institutions which may commence business or be in competition. 

In other words, the States and the Federal Government safeguard 
the public interest by placing in the supervisory authorities’ hands the 
~— to grant or deny banking charters and these authorities either 
by legislative standards or by regulatory standards act in the public 
interest in permitting the number of banks to enter the field. 

This initial power is a power to restrict the number of banks in 
competition. Why should the secondary right, still acting in the pub- 
lic interest, to approve consolidations be placed elsewhere ? 

I certainly think that mere market share or percentage of the market 
in a purely quantitative sense cannot be reasonably said to be deter- 
minative of whether there should be a merger in the banking field. 

Any lessening of competition in the quantitative sense must, I 
submit, be w eighed against (1) the increased effectiveness of the 
remaining competition, and (2) the strengthening of the banking 
system in the way of the diversification of services that are rendered 
to the public. 

If the latter two considerations outweigh the first, then the merger 
should be permitted. Whether these considerations in a given case 
would be controlling is within the particular competence of the bank- 
ing agencies charged by law with the maintaining of an efficient 
banking system. 

My. conclusion on this point is supported by a staff report made to a 
subcommittee of the House Judiciary Committee in September of 
1952. 

As a result of their study, they suggested remedial legislation 
which would place jurisdiction of mergers and consolidations of 
banks, as well as the acquisition of the assets of one bank by another, 
in the Federal agencies having jurisdiction over banks, that is, the 
Comptroller of the C urrency, the Board of Governors of the Federal 
Reserve System, and the Federal Deposit Insurance Corporation. I 
think their conclusion is sound and that the policy underlying it 
should be adopted by this committee. 

I understand it is said that one of the chief evils resulting from 
bank mergers is that the larger banks resulting from mergers are not 
interested in making loans to ‘small-business men. 

To answer that charge is one of the reasons for my being here. The 
experience of my bank shows it was its mergers that in large part 
enabled it to furnish local financing to small-business men in the 

rapidly expanding community that it serves. 

I joined the Franklin National Bank in 1934. At that time Nassau 
County, in which my bank is located, was largely a farming or resi- 
dential area of large estates and was known as the bedroom of New 
York. 

At the time I went with the bank, Nassau County had approxi- 
mately 300,000 people, and my bank had deposits of less than a million 
dollars. Most of the other banks in Nassau County were small banks. 
There was practically no industry. 
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Nassau County was gradually growing and between 1940 and 1950 
became the fastest growing of the larger counties of the Nation. It 
has continued to grow and now hasa population of 1,100,000. 

Industry moved into the county or new industry started. As this 
tremendous growth took place, the demand for banking service also 
grew, and the small banks were not equipped to meet the situation. 

Two banks, the Meadow Brook National Bank and the Franklin 
National Bank, anticipated the demand for adequate banking facili- 
ties and partly through mergers attempted to meet the demands. 

One of the demands was the borrowing requirements caused by the 
tremendous business and industrial growth, a growth in which small 
business played a significant part. 

By 1947 there were approximately 11,800 business firms in the 
county. In 1955 there were 25,000 business firms in the county, an 
increase of 111 percent. The great majority of these firms are small. 

Our business loans fall into two general categories. First, the small 
business loan generally to small retailer, manufacturer, or contractor 
providing funds for the improvement or expansion of his business, or 
for the purchase of equipment, which affords him the opportunity of 
repaying his loan monthly out of earnings over an extended period of 
time. 

This type of borrower cannot qualify under the usual classification 
of a business loan, which is required to be repaid in a shorter period 
of time. This service is quite beyond the scope of a small bank because 
of the limited staff, facilities, and loaning capacity of such an insti- 
tution. 

In 1950 we had $350,000 of these loans. At this time they amount 
to $20,300,000 and average $5,600 per loan. 

I might comment on a question that came up before on two uccasions 
when Mr. Martin was here and I think Mr. Gidney, also. The question 
was with regard to tight money conditions prevailing. 

I might say this, that in our meetings of our lending officers, we 
said, “Yes, money is very tight with us in the bank, but in so far as 
the small-business man is concerned, you are to continue to take care 
of his credit needs. We will just have to find the money to take care 
of him, and maybe it won’t be available for some of the bigger ones, 
and for some of the other needs. But the small-business man has to be 
taken care of.” 

Mr. McHvueu. Are you saying here that small banks, because of 
limited staff facilities and loaning capacity generally, are not able to 
take care of this type of loan at all? 

Mr. Rorn. That is right. 

Mr. McHven. Are you saying they are not able to take care of all of 
the different types of such loans that the bank would have to meet? 

Mr. Rorn. No. I have particular reference to the specialized 
type of a loan that most small-business men require for capital pur- 
poses—and most of the loans to small businesses are for capital pur- 
poses—and that is highly specialized and you do need a good special- 
ized staff to take care of those loans. An indication is with regard to 
the consolidations we have had. 

For example, here is one bank that only had 9 percent of its deposits 
in loans; that was the lowest. Here is another bank with 11 percent. 


Another one with 16 percent. They were not serving the needs of 
their community. 
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‘There was a tremendous demand for loans in Nassau County because 
of this growth that was taking place, growth in business and in indus- 
try and e xpansion, and yet the t anks were not filling that need. 

Mr. McHuen. Aren’t many small banks able to make such loans by 
obtaining the participation of other banks? 

Mr. Ror. Yes, but the people who handle the loans initially have 
to have the know-how on how to originate and process that loan. 

Mr. McHuen. And you say only the large bank would have that 
necessary know-how ¢ 

Mr. Rors. I don’t say the large bank. I say the larger bank that 
is able to have a qualified staff of credit men, to handle that type of a 
loan and to handle it properly. 

One of the worst things that a bank can do is to extend credit and 
then get the businessman in trouble because he can’t repay it. That 
happens so often. 

Mr. Frrepman. What are the resources of the Franklin National 
Bank today ¢ 

Mr. Rorn. Twenty-two years ago when I went there they were less 
than half a million. Today they are over $400 million, And they 
represent almost 40 percent of the total commercial deposits of Nassau 
County. 

And between our bank and Meadow Brook they represent over 60 
percent of the deposits of Nassau County. The consolidations caus- 
ing some of that has been said to have caused a substantial lessening 
oi competition. And I say it not only increased competition, but it 

also took care of the needs of the businessmen which would not other- 
wise have been taken care of. And it would have caused a lessening 
of competition if we had not grown to the size that we did, because the 
doors then would have been opened to the big New Yor KC ity banks 
to come to Nassau County to take care of these credit needs that only 
a larger bank could take eare of. 

So that in our growing to the size that we did, we increased com- 
petition, whereas it would have been lessened. 

Mr. Frrepman. How many banks were acquired by merging with 
Franklin ? 

Mr. Rorn. We acquired 11 banks by merging. And it is very in- 
teresting to note that we were discour: aged in the acquisition of at 
least 10 banks by the Comptroller's Office. 

Mr. Frrevman. Acquired 11 banks—in that time you have grown 
from deposits of less than a million dollars ? 

Mr. Rorn. To resources of over $400 million; that is right. 

Mr. Frrepman. Is is necessary to have deposits of $400 million and 
to acquire 11 banks in order to be able to service the loan require- 
ments of small business in Nassau County ? 

Mr. Rorn. In order to service the loan requirements of small busi- 
ness in Nassau County, yes, sir, that is necessary. 

Mr. Frrepman. A bank with less than $400 million in deposits could 
not handle—I do not mean all of the small, all of the loan require 
ments in the county, but could not handle small- business loans ade- 
quately? You need to be a $400 million bank in order to have the 
know-how, and the staff, and so forth ? 

Mr. Rorn. I do not want to say that. What I do want to say is that 
the $400 million bank that we have has permitted us to service the 
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joan requirements of the area quite satisfactorily. If we had been a 
$100 million bank, I would say, “No.” If we were $200 million and 
there were no other banks any larger than what they are today, I would 
say, “No,” it would not be adequately served and I would say with the 
way in which the county is growing, Long Island is growing, we need 
even larger banks to take care of the growing needs of businesses. 

Mr. Friepman. Mr. McHugh asked you if it was not possible for 
smaller banks to handle some of these loans by participation, and you 
answered that that required know-how in originating these loans 
which a small bank did not have. 

Mr. Rorn. You don’t participate a small loan. It is only when 
you get a request for a large loan that you participate with your cor- 
respondent bank. 

In other words, a loan of $100,000 or $500,000 or some large sum, 
but not tle type of loans these small-business men look for, five 
to ten to twenty thousand dollars. Those are not handled through 
participations. 

Mr. Frrepman. Do you mean in handling those loans you did not 
require or would not require a bank of your present size? Had you 
remained smaller, could you not still have handled loans of that kind / 

Mr. Rorn. Yes, but the volume of loans that were needed in the 
territory for this growing area that we were in, we didn’t have the re- 
sources to handle all of those requests. And yet there were deposits in 
the hands of these various banks that we consolidated with that they 
were not using except to invest in Government bonds. Or the loans 
that they made; many of them showed heavy loans. One bank here, 
for example, showed 49 percent of their deposits in loans. 

But what kind of loans were they? They were loans against insur- 
ance policies, life-insurance policies, obtained from brokers to people 
that lived all over New York State. They were not taking care of the 
local needs. They were taking the easy way out of it to get a loan 
through a broker—a secured loan. It looked like local loans on their 
statement. 

Mr. FrrepMan. Is that because they were small banks or because of 
the particular policies of the individual bank ? 

Mr. Rorn. Because they were small banks and didn’t have qualified 
lending officers. It starts with that. If you have a qualified lending 
officer, he will go out and seek loans and make good local loans. 

Mr. FriepmMan. Are there not banks with five or ten or twenty mil- 


lion dollars of assets which do have good lending officers and do make 
good loans? 


Mr. Roru. Oh, yes, I certainly agree. 

Mr. Frrepman. In other words, it is the problem of the individual 
bank? 

Mr. Ror. I will discuss with you our experiences in Nassau County. 
And I will stay right with that. I know what happens to an extent 
throughout the country. We have many visiting bankers that come 
tous. I have been teaching at the Graduate School of Banking for 
many years. We discuss our problems in banking. And I think it 
falls pretty much in the same pattern. But I would like to stay with 
Nassau County. I know it very intimately. 

Mr. McHuen. Please continue, Mr. Roth. 

Mr. Rorn. The second type of business loan is the ordinary business 
loan which usually runs in larger amounts than the previously de- 
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-cribed category and is repayable in a much shorter period of time. 
These business loans now total $87 million and average $21,800 per 
loan. 

We have an installment loan department which handles moderniza- 
tion loans, marine loans, appliance loans, and automobile loans. These 
loans are particularly hepful to the residents of Nassau County since 
it enables them to repay their loans in periodic installments, a factor 
important to families in the middle and lower income group. They 
may be obtained at any branch of the bank. 

Many of the smaller banks are not equipped to handle this type of 
business. Indeed, we find that in the main our competition in this fleld 
comes from New York City commercial banks and 2 or 3 larger banks 
in Nassau and Suffolk Counties. In this field we have 118,500 loans, 
averaging $376 per loan, and totaling $44,600,000. 

Another type of loan which may be interesting to this committee is 
mortgage loans. They are, of course, composed of FHA, GI, and 
conventional mortgages. We have 7,300 individual mortgage loans 
totaling $60,400,000, or an average of $8,500 per loan. Over 70 percent 
of these loans are under $10,000. 

Our bank also maintains a unique charge account plan which we 
initiated, This plan has been enthusiastically received by merchants 
and customers alike. Briefly stated, the plan operates in the following 
manner: Participating merchants using a special sales slip sell goods 
to ap proved customers on credit, discounting the slips at the ‘bank 
where the proceeds are credited to the merchant’s account. At the 
end of the month the bank bills the customer for all purchases made 
during the month at the stores of the participating merchants. 

This plan has been of inestimable benefit to the merchants and resi- 
dents of Nassau County. It enables the small-business man to meet 
the ever-increasing competition emanating from the large metropoli- 
tan retail stores which recently established branches in the area. 

In fact, it was the establishment of these branches and the extension 
of credit by them which led Franklin to propose the charge-account 
plan to the small local merchants as a means of meeting that competi- 
tive threat. 

The operation of the plan has enabled the small local businessman 
(o successfully meet the threat. But, most important of all, it pro- 
vides the small-business man with working capital when he needs it. 
His money is not tied up in accounts receiv: ‘able but is available for ex- 
pansion or other business purposes when needed. 

The small community banks have been unable or unwilling to ex- 
tend this type of service to the local merchants and the community. 
One important reason the small banks have been unable to do so is 
that the handling of such a plan is not feasible unless undertaken on 
i large scale. 

Partie ipating in this plan are 900 merchants who discounted sales 
slips amounting to $3,400,000 for the sales year 1955. This would 
represent $3 700 per merchant. 

It is our polic’ y that the officers of the merged banks remain as officers 
of Franklin, operating the branch offices, thus giving the community 
the benefit of the officers who know their needs and the bank the bene- 
fit of their local experience. Their powers have been expanded en- 
abling them to use a broader discretion than they have perviously. 
The facilities of the merged banks have been modernized and improved 
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which, inturn, has caused many of the other banks competing with our 
branches to improve their banking methods and facilities. 

The result is that where prior to the merger there were several banks 
in acommunity operating in rather lackadaisical fashion, they are now 
actively competing for business. 

Mr. McHueu. Do you attribute the success of this charge account 
plan to the various mergers which your company has engaged in? 

Mr. Rorn. No, not in “the least bit, but we do say it requires a large 
bank in order to operate a plan such as this. By a large bank—I have 
seen banks around the country—and we initiated this plan as we 

said—it requires a bank with $50 million in resources to operate it 
successfully. 

Mr. McHuen. Would you believe it would be possible for com- 
panies having lower resources than that to successf ully operate such a 
charge account plan? 

Mr. Rorn. Well, I question it when you get down below $50 mil- 
lion. You need a good- sized bank. 

Mr. McHueu. Approximately how many other banks in your area 
would there be possessing capital facilities of that amount ? 

Mr. Rorn. In our particular area in Nassau and Suffolk County? 

Mr. McHvueu. Yes. 

Mr. Rorn. There might be half a dozen banks that might qualify 
to handle a plan such as this. 

Mr. FrrepMan. $50 million—are you indicating by that some idea 
of the overhead required to operate this? 

Mr. Roru. Total resources of $50 million. 

Mr. Frrepman. Is that the cost of the overhead required to operate 
this plan? 

Mr. Roru. No; the overhead has nothing to do with it. I am think- 
ing more in terms of the number of merchants they do business with, 
the size of the tr: ading area they are operating in, the sales that might 
be generated and the kind of a trading area. 

When we first started this plan 7 urged banks not to consider a 
plan like this unless they had an installment loan department with 
$10 million installment loans outstanding. In other words, they had 
the know-how on how to handle a plan such as this. 

Mr. McHvueu. Proceed. 

Mr. Rorn. Franklin’s loans from 1950 to the end of 1955 increased 
286.2 percent. This great growth in loans is due to the fact that 
many of the banks merged with it were limited as to the amount of 
loans they could make because of their small capital and because of 
former managements’ reluctance to enter actively into the loan field. 

A few specific instances illustrate the contrast between small bank 
credit and the combined bank credit extension situations. Whereas 
only three of the banks merged with Franklin National could, at the 
time of consolidation, have made loans in excess of $100,000—and 
none could loan $200,000—the combined organization now has out- 
standing many substantial loans of more than $100,000. 

A borrower through one of our offices now has credit for over $200,- 
000 whereas his previous limit at the small bank prior to consolidation 
had been $25,000. Another now has an open line of $100,000 against 
a former limit of $40,000. Through other offices these loans have been 
made—loans which would not have been established prior to consoli- 
dations with Franklin National; $50,000 to a wholesale grocery firm, 
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to enable them to relocate in the Nassau area ; $36,000 for the purchase 
of a transit mix operation for a building material firm; $50,000 to a 
manufacturer of overhead garage doors, a newcomer to the com- 
munity ; $67,000 to a food merchant cooperative ; $50,000 to a machine 
tool company. 

These and many others are perfectly sound credit risks but they 
could searcely have been properly accommodated by the smaller indi- 
vidual banks prior to their consolidations with Franklin National. 

Mr. Awalt makes mention of the fact that under the Small Business 
Act a $250,000 loan is considered as a small-business loan. 

Mr. Frrepman. I was going to ask whether here again the reason 
why these risks could not have been accommodated by ‘the prior banks 
was because of the size or because of the particular policies of those 
banks. 

Mr. Rorn. The combination. If it was a large size loan, they didn’t 
know how to handle a large size loan. They “would say to the cus- 
tomer in many instances, “Ww ell, our legal limit is $25,000” or so. 
“That is as far as we can go,” they would say. 

Mr. Frrepman. You were a million dollar bank yourself at that 
time ¢ 

Mr. Rorn. That is right. We are now much bigger than a mil- 
lion dollar bank. 

Mr. Frrepman. Under your policy, did you have the know-how, the 
initiative, the aggressiveness ? 

Mr. Rorn. When we were a million dollar bank ? 

Mr. Frrepman. When you were a million dollar bank or when you 
were a little larger. My point is—is it because the benks you speak 
of here didn’t have the initiative and the progressiveness to undertake 
credit risks of this kind? 

Mr. Rorn. That is so. 

Mr. Frrepman. Rather than primarily because they were small 
banks? 

Mr. Ror. It is a combination of the two, and because they were a 
small bank they could not obtain qualified credit men in order to 
h: nde} loans of this type. The people that they had were people that 
could handle real small loans, 

Mr. McHvuen. Go ahead, Mr. Roth. 

Mr. Rorn. I do not think that the number of competing institutions 
is necessarily the only criterion for gaging the competition in a field. 
7 is my firm belief that despite the drop i in the actual number of banks 

ich might be considered to be in competition in Nassau County, 
c ocsiae ition among banks within that county and banks outside of the 
county has become much more keen and active with consequent bene- 
fits to the residents of Nassau and surrounding counties. 

I would further say that competition cannot be properly judged by 
considering only competition between banks. Franklin competes not 
only with three types of banks—giant commercial and savings banks in 
New York City, large commer cial and savings banks on Long Island, 
and the small commercial banks on Long Tsland—but it also faces 
serious competition from savings and loan associations in and around 
Ne assau County, with competition for savings accounts coming from 

is far as California. 
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And, we are also in competition with the large insurance companies 
and the many credit organizations that operate throughout the coun- 
try. 

From the foregoing I can only conclude that Franklin’s mergers 
have helped to strengthen competition in the banking field in Nassau 
County and have immeasurably benefited the community—especially 
the small-business man. 

[ also conclude that the case of Franklin furnishes adequate proof of 
the proposition that mergers in the banking field should be left within 
the province of those bank regulatory agencies, that, through long 
experience gained in the administration of their governing statutes, 
are best equipped to properly evaluate conditions under which mergers 
should be permitted in banking. 

Certainly, on the basis of the recent history of banking in Nassau 
County, no argument can be made that a nonbanking agency should 
have jurisdiction over mergers of banks for the purpose of preserving 
sound competition. 

The public interest in competition in the banking field, commen- 
surate with a sound and efficient banking system, can adequately be 
protected by the bank regulatory agencies under appropriate statutory 
standards. 

For this reason paragraph 6 of section 7 of the Clayton Act should 
be amended to provide that the provisions of section 7 shall not apply 
to transactions duly consummated pursuant to authority given by 
the bank regulatory agencies and any inconsistent provisions in the 
act and the pending bills should be eliminated. 

Mr. McHwuen. Mr. Roth, are you suggesting, based upon your ex- 
perience with a number of mergers, that there are no bank mergers 
that would result in a substantial lessening of competition ? 

Mr. Rorn. Oh, no, no, not at all. You have to consider all of the 
factors in the case. You consider the growth factor that occurred in 
Nassau County, that is one factor. What bank are we considering 
consolidating with? Is it a bank that is serving its community at 
the present time, not making loans at all? 

You have to consider the overall size of the bank, yes, but our greatest 
competition does not come from within Nassau County. It comes from 
New York City. 

We have made tests and we find that the New York City banks have 
75 percent more in deposits of Nassau County people than the Frank- 
lin National Bank has. They are our real competition. 

Yet, on the basis of looking at the Franklin National in Nassau 
County, it appears that we have a substantial part of the deposits of 
the Nassau banks. That is true. 

But the New City banks, as I say, have 75 percent more in deposits 
of Nassau County people than we do. You see, you cannot just judge 
it on the basis of a yardstick percentagewise. You have to consider 
all of the factors. 

Mr. McHven. You do concede there are some instances where bank 
mergers would result in substantial lessening of competition ? 

Mr. Rorn. That is right. I concede that. But I do say to you we 
were accused of the fact that we through our consolidations caused 
a substantial lessening of competition. But look at all of the facts 
and you will find that it was through our growth, through mergers 
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and otherwise, that if we had not grown in that way, « ompetition defi- 
nitely would have been lessened because New York City would have 
stepped in and taken over. 

It is only because we have grown to a size big enough to take care 
of the needs of this dynamic growing area that we kept the New 

York City banks out. 

Mr. McHven. You say you were accused ? 

Mr. Rorn. To an extent. 

Mr. McHvuen. In some of these cases of mergers that it would cre- 
ate substantial lessening of competition—by whom ? 

Mr. Roru. Mr. Celler made the statement, as I recall, in connee- 
tion with some of our consolidations. He pointed out the percentage 
of the deposits we had in Nassau and the percentage that Meadow 
Brook had and what the combination of the two resulted in, and re- 
ferred to it asa substantial lessening of competition. 

Mr. McHveén. Did I understand you to say that the Comptroller 
of the Currency has rejected some of the mergers ? 

Mr. Ror. Oh, yes. 

Mr. McHven. On what grounds? 

Mr. Rorn. He rejected almost as many as he gave us and for vari- 
ous and good reasons. And I cannot argue with you on it. 

Mr. McHvuen. Were some of those rejections for the exclusive rea- 

»  sonthat there was a lessening of competition ? 

: Mr. Rorn. Yes, indirectly, I would say that—because he has said 
» tous, “Now, wait a minute, we don’t want you to go ahead with any 
more consolidations until the Meadow Brook grows to a size which 
isreally more competitive with you.” 

And another occasion he said to us, “Look, we are going to have a 
moratorium on consolidations. Your area is growing fast but you 
and Meadow Brook stop with your consolidations until we give some 
of these other fellows a chance to grow in size to consolidations and 
show what they can do without any competition from you fellows.’ 

Mr. McHver. Was this merely orally by 

Mr. Rorn. Orally. 

Mr. McHven. Just orally? | 

Mr. Rorn. I only remember one letter that we received. And, yes, 
we did receive a letter last November in which he placed a ban on 
consolidations on our part and on the part of two other banks: the 
Meadow Brook and the Security National of Suffolk County, for an 
indefinite period of time. 

Mr. McHvueu. Did he specify what the reasons were for putting 
» aban on that merger? 
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| Mr. Roru. There were a couple of reasons. One was—*give the 
= other fellows a chance to grow and let’s see how they will do without 
» any competition from you.” 

: And another reason was that there was speculation in bank stocks in 
| Jang Island because of all of the rumors with regard to mergers and 
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consolidations, and he didn’t feel that was in the public interest. It 
» was nota good thing. I certainly agreed with him. I urged him to go 
' ahead with the ban because of that. 

Mr. Awaur. If Mr. Gidney does not care—— 

Mr. Roru. You may have a copy of that letter. 
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Mr. McHuau. We will appreciate it, and we will include it in the 
record. 
(The information to be furnished is as follows:) 
TREASURY DEPARTMENT, 


COMPTROLLER OF THE CURRENCY, 
Washington 25, November 18, 1955. 
Mr. ArtHuUR T. Rorn, 
President, Franklin National Bank of Franklin Square, 
Franklin Square, New York. 

Dear Mr. RorH: We have given careful consideration to the several proposals 
for merger or consolidation with neighboring banks which you have recently 
brought to our attention, and have reached the conclusion that we cannot at the 
present time, or for some time to come, give approval to the proposed mergers. 

Your bank has achieved a position of asset volume and coverage which makes 
it outstanding, and which should enable it to meet reasonably well the banking 
needs of the area. It is not clear that acquisition of additional banks by merger 
would be in the public interest. In reaching this conclusion, consideration has 
been given to what appears to be a highly speculative tendency in the market for 
bank stocks in your vicinity, which has been stimulated by mergers and rumors 


of mergers, and which is not conducive to the maintenance of a sound and 
healthy banking situation. 

We do not anticipate any change in this position unless and until the specula- 
tive tendencies which appear to be present have abated, and it can be shown 
affirmatively that particular mergers would be warranted. 

Very truly yours, 


Ray M. GIDNeyY, 
Comptroller of the Currency. 

Mr. Rorn. I have a typewritten copy oe if you want that 

Mr. McHven. If you have it now, yes. I didn’t realize you had it 
with you. 

Mr. Rorn. This was read over the telephone. 

Mr. Awaur. This was read over the telephone. 

Mr. McH ver. This is not the letter that was sent to you? 

Mr. Awaur. This is a copy of the letter sent to us but it was read 
over the telephone. I mean, that is a note that is on it. 

Mr. Rorn. It is the copy of the letter. 

Mr. McHven. But we would appreciate it if you would send us a 
copy of the letter. 

You state on page 11: 

Certainly on the basis of the recent history of banking in Nassau County, no 
argument can be made that a nonbanking agency should have jurisdiction over 
mergers on banks for the purpose of preserving sound competition. 

What is there in the recent history of mergers in Nassau County 
which would indicate that an agency such as the Department of Justice 
would not be equally capable of passing upon these mergers ? 

Mr. Rorn. Well, the thing that concerns me about the Department 
of Justice, a number of things—first of all, they have used the yard- 
stick in many cases. They have said that undue or substantial lessen- 
ing of competition has been—as I recall in one of the oil company 
cases, where a certain oil company had about 7 percent of the gasoline 
filling station business in a particular area. We are very much con- 
cerned about these yardsticks and rules that the Department of Justice 
may apply and which the courts have upheld. 

Mr. McHvueu. You certainly would not deny that the size of the 
companies and the quantitative percentage of business that they do is a 


relevant factor in determining whether that competition has been 
lessened ? 
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Mr. Roru. You take our particular case where there are 2 banks 
that have over 60 percent of the banking business, the commercial 
banking business of Nassau County, if you consider it just on the face 
of that alone, it would appear that there has been an undue lessening 
of competition, but you have to look at the total of the facts and cir- 
cumstances. You have to know the situation with regard to all of 
the other banks, and what they are doing. You have to know where 
the competition comes from. You have to know something about the 
dynamic growth of the area. You have to know about the management 
of the banks, the capital structure and all of those things, and I do not 
think that the Department of Justice is qualified to enter into any of 
these specialized things that the Comptroller’s Office has only learned 
by living with the situation for years and years. They examine the 
banks. They know the growth potentials. They know the earnings; 
they know the management. They know what is happening in these 
areas. Justice does not know about those things. 

Mr. McH ven. Don’t you know that all of these types of competitive 
factors which you suggest here must be taken into account by the 
Department of Justice when it passes upon other mergers which are 
within its jurisdiction? Isn’t it necessary that it become just as 
familiar with the details of competition in an industry ? 

Mr. Rorn. Under paragraph 6 of section 7 of the Clayton Act, 
there are these various supervised businesses which are exempt. Cer- 
tainly banking 1s more highly supervised than any of these others 
under section 6 and should likewise be exempt. It is superivsed. It 
is fully supervised now by the Comptroller’s Office under this pro- 
posed agency bill it will not only be supervised by the Comptroller's 
Office but the Comptroller will have to go to the other agencies and 
get their opinions, and that will create uniformity in the case of 
mergers and consolidations and it might be a good thing. 

Mr. Awaur. May I say something right there, Mr. McHugh? I do 
not know whether it has been taken into consideration or not by the 
committee, and the staff. 

But, of course, you all realize that banking is not a free competitive 
business. In other words, Congress has placed in the supervisory 
authorities certain rights to grant charters, to grant branches—that is 
the creation of the bank in the first place, for instance, with the Comp- 
troller of the Currency, and the States have placed the same power 
with their own banking departments. And Congress has come along 
and given power to the Federal Reserve and the FDIC, in certain 
cases with respect to those creations. 

It is not an unregulated business. It is not a free enterprise busi- 
ness. You do not let everybody come in and start a bank that wants 
to. There are many people who apply for charters for banks that are 
turned down. 

Why is that done? It is done in the public interest. And the great 
trouble we had in the 1930’s. I was in the Comptroller’s Office at 
the time and know something about it, in fact, I was Acting Comp- 
troller—was due in some measure to the great wave of charters that 
were given to banks back in 1900. They were small banks. They 
could not stand up under economic pressure. 

So when you get into the question of free competition in the bank- 
ing business, you get into all sorts of economic factors that your 
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regulatory people know and your Department of Justice does not and 
is only going to apply some one standard to them. 

Mr. McHven. It would appear from our study, Mr. Awalt, that 
banks are in a somewhat different position from the regulated indus- 
try and certainly different from the wholly unregulated. 

We are attempting to determine the extent to which, in fact, they 
are a wholly regulated industry and possibly should be treated in the 
same manner, or are they in a third category and if so, would that 
justify their being taken out from the provisions of section 7 of the 
Clayton Act. 

’ Mr. Awatr. I can assure you that banks are very much regulated, 
very heavily regulated. 

Mr. McHveu. It would appear from the testimony today, however, 
there are a certain number of competitive elements in the banking 
industry which are not closely regulated. 

Mr. Awatrt. I am not sure that I quite understand. 

Mr. McHueu. It would appear from some of the testimony that 
was heard today, that one of the important elements that make up 
competition in the banking industry is the regualtion or the extent of 
the interest on loans. 

Mr. Awatr. You mean what a bank charges on loans? 

Mr. McHvueu. What a bank charges. 

Mr. Awaur. Of course, that is covered very definitely in the case 
of your State banks by your State law and in the case of national 
banks by your State law, plus the fact that for the national banks, there 
is a specific provision in regard to usury. 

Mr. McHven. It sets only maximum limits, does it not? 

Mr. Awatr. That is true. 

Mr. McHveun. It isn’t as if the price at which the bank sells what it 
is selling is fixed and regulated by supervisory agency—there are 
simply limits placed upon it? 

Mr. Awaur. That is correct. Of course, the competition does the 
other, because banks before the recent tightening of the money market 
were going out hunting for loans, and bidding against each other, all 
over the country. 

I know one bank, one very large bank, that had a man going down to 
Texas looking for loans, and bidding on the loan at a cheap rate of 
interest. It is supply and demand. But it can’t rise above the usury 
rate. 

What I am trying to bring out and I should not be talking so much— 
what I am trying to bring out is that your merger or consolidation pro- 
posal is really secondary in this picture, because you give the power 
to the Comptroller, for instance, that he can form the bank, he can 
grant it, he can start it, which is a great power, and yet you want to 
say, when it comes down to whether they should merge for the bene- 
fit of the banking business, don’t give it to him, give it to the Depart- 
ment of Justice, the Department of Justice knows better. Well, they 
don’t. 

Mr. McHveu. I would think that the reason which has prompted 
that, Mr. Awalt, is the great concern which Congress has had concern- 
ing the progress of bank mergers and seemingly the inability or the 
failure of the Federal bank supervisory agencies to do anything about 
stopping the trend of mergers in the banking industry, leading to the 
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belief that the Department of Justice, the agency charged with know- 
ing best the competitive problems, might be better equipped to deal 
with this specific problem. 

Mr. Fretoman. I would like to clarify your position on this point: 
Do you feel that the supervisory agencies are familiar with the prob- 
lems of the industry, whereas the Department of Justice isn’t specif- 
ically familiar with the problems of the banking industry? You, 
therefore, feel strongly that the supervisory agencies should be the 
ones to pass upon proposed bank mergers ¢ 

Mr. Awarr. That is right. 

Mr. FrrepMan. You also feel with respect to your own mergers that 
they have strengthened competition and certainly have not substan- 
tially lessened it ? 

Mr. Awatr. You are speaking about Franklin now ¢ 

Mr. Frrepman. Yes, drawing from your own experience—suppose 
that the supervisory agencies, blanketing them all together, one or all, 
had the responsibility under the Clayton Act for passing upon bank 
mergers; using the test which now exists in section 7, the substantial 
lessening of competition—in what way would the mergers in which 
you have engaged or in what way would sound bank mergers be im- 
peded by retaining the test that is now in section 7 of the Clayton Act 
as applied to bank mergers, to bank asset acquisitions? It would be 
applied to asset acquisitions with the responsibility for applying and 
enforcing those provisions vested in the bank supervisory agency. 

Mr. Awatr. I think the nub of that is the quantitative test. I think 
if you apply, as Mr. Roth referred to the Standard Oil case—and I 
have heard others talk about it being applied—as a matter of fact, I 
think Mr. Celler has talked about it being applied as to his bill that 
passed the House. 

Mr. Frrepman. You have said you didn’t want the Department of 
Justice enforcing that section because of its interpretation of section 
7; therefore, you would have the supervisory agencies who know your 
industry passing upon it? 

Mr. Awatt. Yes, but they have other factors to take into considera- 
tion, not just alone that one factor. 

Mr. McHveu. Don’t you know Judge Barnes has specifically stated 
that a pure quantitative test as developed in the Standard Oil case 
would not be used by the Department of Justice in passing upon 
mergers under section 7 of the Clayton Act? 

Mr. Awatrr. No; I don’t. 

Mr. McHveu. That is the position he has taken. He has stated that 
the entire market structure must be analyzed before deciding there 
has been substantial lessening of competition and has specifically re- 
jected a pure quantitative test in deciding whether or not a merger 
would violate the act. 

Mr. Awatr. There is something deeper, too, in this picture that I 
think should be given some consideration. 

I went through some very hectic days in seeing banks fail and seeing 
depositors’ money go down the drain. And any time that you tinker 
with the economic forces involved in banking, you can have a terrible 
effect upon this Nation, and if you tie the thing into a rigid rule or 
anything can be interpreted as a rigid rule, and tie their hands, you 
don’t know where you are going. 
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You must give the supervisory authorities some flexibility because 
they gage these things as they meet a situation that comes up. And I 
think that if you had a bill such as the bill before this committee that 
passed the House, and you had all of your waiting period and you had 
two banks merge within that time after that waiting period, and the de- 
Department of Justice came along later and brought some suit against 
that bank and it began to be rumored around with the depositors that 
there was something wrong with that bank, you might have a run on 
the bank, a very, very critical run, a very b: id situation. 

They are very delicate things. I have seen it. Just a rumor starts 
arun. It isn’t like your ordinary corporation that is just selling some 
goods. You are handling other people’s money here. 

I don’t know whether I make myself clear or not. I feel very strong- 
ly about this thing. 

Mr. McHveu. This point has been expressed before and I think it 
is very important that you state it because it is significant. 

Mr. Awatr. I apologize to Mr. Roth for taking the time. 

Mr. Frrepman. In your final paragraph you propose that para- 
graph 6 of section 7 of the Clayton Act be anentiel to provide that 
that section shall not apply to transactions duly consummated pursuant 
to authority of the bank supervisory agencies, 

Mr. Rorn. Yes. 

Mr. FrrepMan. The same way as it is now applied to other mergers 
approved by regulatory agencies. 

One question that occurs is that the procedure in the approval of 
mergers in other regulated industries is quite different from that 
which either exists today under the bank supervisory statutes or would 
exist under the draft bill that was submitted today. 

For example, when one airline seeks to purchase another, it has to 
make formal application to the CAB, a formal hearing is held, any 
other airline or any segment of the public that feels it might be ad- 
versely affected by that proposed merger has an opportunity to present 
evidence, which is weighed along with the evidence in support of the 
merger. The Department of Justice has a legal right to intervene, 
and utilizes that right when it feels that it is necessary to do so. It 
is a legal party to the proceedings. If it disagrees with the decision of 
the regulator y agency, it has the right, as a party to the proceedings, to 
appes 11 to the court. 

Mr. Rorn. All of those things are all right with regard to all of the 
other businesses and industries except the banks. 

Mr. FrrepMan. I appreciate that. 

Mr. Rorn. In connection with banking, you may have a bank that is 
in difficulty. How can you go through a procedure like this if the 
bank is in shaky condition ? 

Mr. FrrepmMan. J am only suggesting to you that when you pro- 
pose that the merger approved by the bank supervisory agency be 
treated in precisely the same way as the merger approved by the 
regulatory agency, prior to the approval of the other type of regu- 
lated merger, there i isa a different proceeding and one may justify that 
exemption in section 7, whereas the other may not. 

Mr. Rorn. It was not intended in that light. It was intended that 
banking be exempt under section 7. There appears to be some am- 
biguity as to whether or not it is included or not. And I think it should 
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be definitely spelled out that it is exempt under paragraph 6, and 
the methods to be pursued by the supervisory agencies shall he such as 
might be determined to be the proper methods to be used by them 
in determining whether or not mergers shall be approved. 

Mr. McHvueu. Well, thank you very much, Mr. Roth, and Mr. 
Awalt. 

Senator O’Manoney. The hearing is adjourned now until 10 o’clock 
in the morning. 

(Whereupon, at 5: 50 p. m., the committee adjourned, to reconvene at 
\0a.m., Thursday, May 24, 1956.) 
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THURSDAY, MAY 24, 1956 


Unirep Srates SENATE, 
SUBCOMMITTEE ON ANTITRUST AND MoNnopoLy 
O¥ THE COMMITTEE ON THE JUDICIARY, 
Washington, D. C. 

The subcommittee met, pursuant to recess, at 10 a. m., in room 424, 
Senate Office Building, Senator Joseph C. O’Mahoney (acting chair- 
man of the subcommittee) presiding. 

Present : Senators O'Mahoney, Langer and Dirksen. 

Also present: Senator Arthur V. Watkins of Utah. 

Donald P. McHugh, chief counsel; Jesse J. Friedman, economic 
consultant; Thomas B. Collins, professional staff member; and 
Gareth M. Neville, assistant counsel. 

Senator O’Mauoney. The subcommittee will please come to order. 

It has been scheduled to have Congressman Celler, chairman of the 
Judiciary Committee of the House, open the hearing this morning. 
That arrangement was made last week. 

I must apologize to Mr. Ryan of the Independent Bankers Associa- 
tion, because I told him last evening that I would put him on first this 
morning. But Mr. Celler has a conference which he must attend and 
he desires to be allowed to leave here as soon as possible. 

Mr. Ryan, we will put you on following Mr. Celler and hope that 
will give you tinie to reach your bank examiners and attend to your 
other duties. 

Congressman Celler, will you proceed. 


STATEMENT OF HON. EMANUEL CELLER, CHAIRMAN, HOUSE OF 
REPRESENTATIVES SUBCOMMITTEE ON ANTITRUST OF THE COM- 
MITTEE ON THE JUDICIARY; ACCOMPANIED BY HERBERT 
N. MALETZ, CHIEF COUNSEL, AND KENNETH R. HARKINS, 
C0-COUNSEL 


Mr. Cetter. Mr. Chairman and gentlemen of the committee; the 
hearings being held by this distinguished committee on H. R. 9424 
are most timely and important indeed. I appreciate the opportunity 
of appearing before you to present my views and urge prompt and 
favorable consideration of this bill which is essential to enable the 
Federal enforcement agencies to deal more effectively with the merger 
threat to the competitive economy. 

To determine how serious this threat is, our House Judiciary Anti- 
trust Subcommittee made an extensive study and report on the entire 
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corporate and bank merger problem.’ I commend to you the interim 
report of that subcommittee. 

It found that the present rate of corporate and bank mergers is not 
only alarming but constitutes one of the most ominous clouds on the 
economic horizon since it is drastically reducing competition in many 
areas and accelerating the trend toward greater and greater concen- 
tration of economic power. 

To cite a few statistics, in 1955 the number of corporate mergers set 
a 25-year record and proceeded at a rate 4 times that of 1949. What is 
more, since 1951 over 3,000 independent concerns in the manufactur- 
ing, mining, trade and service industries have disappeared in the 
process.* 

Our subcommittee found the same merger trend exists in the bank- 
ing field as well, which is concentrating control of the Nation’s financ- 
ing resources into fewer and fewer hands. 

In fact, the rapidly accelerating trend of mergers stands out as the 
major development in the field of banking during the past 5 years. 

From 1950 through 1955 about 850 of the commercial banks of the 
Nation have been lost by way of mergers and consolidations. In 1955 
alone 250 mergers have occurred, a 22-year record.* 

It is against this background that the House Judiciary Antitrust 
Subcommittee, after extensive hearings,’ the House Judiciary Com- 
mittee, and the House of Representatives, each without dissent, ap- 
proved the present bill. I would also point out that the bill is sup- 
ported by the President, the Department of Justice, and the Federal 
Trade Commission. 

Specifically, what does the bill do and why is its passage imperative ? 
First, the bill plugs a loophole in section 7 of the Clayton Act resulting 
from the fact that the present section covers only bank mergers 
achieved by stock acquisitions, but fails to cover bank mergers accom- 
plished by means of asset acquisitions. 

The bill plugs this loophole by providing the Attorney General and 
the Federal Reserve Board with the same authority to move against 
asset acquisitions by banks as they now have to move against stock 
acquisitions. Parenthetically, there is testimony, I understand, from 
some witnesses, high in authority, implying that the Attorney Gen- 
eral has no such control over acquisitions of banks. This is not true. 
They have but to read the statutes and they will find out differently. 

Second, the bill further amends section 7 to require prior notification 
of certain corporate mergers. 

Finally, the bill amends section 15 of the Clayton Act to provide the 
Federal Trade Commission with authority to seek a preliminary court 
injunction restraining the completion of a merger until adjudication 
of its legality. 

Each of these provisions I should now like to discuss with you spe- 
cifically. 





1Interim Report of Antitrust Subcommittee, House Committee on the Judiciary, Cor- 
porate and Bank Mergers (84th Cong., 1st sess., 1955). 

21d., pp. 1, 37. 

$Id., pp. 1, 2. 

4Id., pp. 26, 40. 

5 Hearings, Antitrust Subcommittee, House Committee on the Judiciary on H. R. 5948 
(84th Cong., ist sess., 1955); hearings, Antitrust Subcommittee, Hose Committee on 
Judiciary on H. R. 6748, 7229, and 8332 (84th Cong., 2d sess., 1956). 
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BANK MERGERS 


Bank mergers are circumscribed by the provisions of the Sherman 
Act of 1890 which prohibits combinations in restraint of trade, at- 
tempts to monopolize, or monopolization of trade or commerce. 

Illegality is established by proof that the merger has actually re- 
sulted in an unreasonable lessening of competition; it is immaterial 
whether the merger was accomplished by stock or asset acquisitions. 

Section 7 of the Clayton Act adopted in 1914 on the other hand, 
deals specifically with corporate and bank mergers and bans those 
achieved by stock purchases where there is a reasonable probability 
of a substantial lessening of competition or a tendency to monopoly. 

Responsibility for enfor cing the section insofar as banks are con- 
cerned was vested concur rently in the Attorney General and the Fed- 
eral Reserve Board. 

It is rather anomalous that the Federal Reserve Board representa- 
tive now comes here and says that the Attorney General should have 
nothing to do with enforcement. That is a sort of flip-flop, also, 
because before our committee the Federal Reserve Board testified 
that the Attorney General should have exclusive enforcement rights 
in these matters. 

I will read you from the record of hearings before our committee. 
This is the statement of Governor Roberts J. L. Robertson, of the 
Board of Governors of the Federal Reserve System : 


That is, it— 


meaning the Federal Reserve— 


would recommend that the law be changed so that exclusive jurisdiction for the 
enforcement of the Clayton Act as to banks would be in the Attorney General 
through proceedings instituted by his direction. 

Senator O’Manoney. What was the date of that? 

Mr. Cretier. That is dated July 6. The hearings were on July 5 
and 6,1955. And with that change Governor Robertson recommended 
the passage of the bill. 

Section 7 was designed to stop mergers beyond the reach of the 
Sherman Act but its failure to include mergers accomplished by asset 
acquisitions resulted in a loophole which so far as nonbanking corpo- 
rations are concerned was closed by passage of the Antimers ger Act 
of 1950, which was sponsored by you, Mr. Chairman, and by your 
distinguished colleague, Mr. Kefauver, and myself in the House. 

How ever, because ‘of revisions made in subsequent versions of anti- 
merger bills, it became impracticable to include within the scope of 
this act corporations other than those subject to the jurisdiction of the 
Federal Trade Commission. 

This left asset acquisitions by banks unaffected by the new law since 
authority to enforce the provisions of section 7 dealing with banks is 
vested in the Federal Reserve Board and not in the Federal Trade 
Commission. 

This gap in existing law which allows a bank merger accompilshed 
by purchase of assets irrespective of its injurious effects on competi- 
— has no logical basis. What is more, many bank mergers in recent 

sars have been accomplished by this device, namely, by asset mer gers. 

There is no doubt that this loophole in section 7 “has ser iously ham- 
pered the efforts of the enforcement agencies and that legislation is 

79425—56——10 
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urgently needed which would provide the Federal Reserve Board and 
the Attorney General with the same authority to move against bank 
mergers accomplished by asset acquisitions as they now have to move 
against bank mergers achieved by stock acquisitions. 

“The purpose of the first paragraph of section 1 of the present bill 
is to provide such authority. That paragraph, it will be noted, is iden- 
tical with H. R. 5948 which was approved by the House on February 
6, 1955, without a dissenting voice. Since the present bill incorporates 
HL. R. 5948 in toto, separate consideration of that bill is, of course, un- 
necessary. 

It is important to note that the bank-merger provisions of the pres- 
ent bill do not extend antitrust jurisdiction to any area not previ- 
ously covered by the antitrust laws. Authority of State banking 
supervisors to approve or disapprove mergers under local law would 
remain unaffected subject, of course, to the right of Federal enforce- 
ment agencies to proceed in the event of a possible violation of the Sher- 
man Act or the Clayton Act as amended by the pending bill. 

The right of Federal enfercement officials to intervene in such situ- 
ations is one of long standing. For example, the Attorney General 
now can proceed under the Sherman Act against bank mergers re- 
gardless of how accomplished, where they restrain competition un- 
reasonably. 

Furthermore, either the Attorney General or the Federal Reserve 
Board can move under section 7 of the Clayton Act against bank mer- 
gers achieved by stock acquisitions where the effect may be substan- 
tially to lessen competition or tend to create monopoly. 

Thus the bill, in providing the same right of action under the Clay- 
ton Act against bank mergers accomplished by asset acquisitions, 
merely follows the existing Federal statutory pattern insofar as State- 
Federal division of responsibility is concerned. 

Moreover, section 7 as proposed to be amended, would provide a far 
more effective weapon than the Sherman Act in dealing with bank 
mergers. This is because the Clayton Act requires proof only of a rea- 
sonable probability of a substantial lessening of competition, whereas 
the Sherman Act requires proof that competition has actually been les- 
sened unreasonably. 

Consequently, the bill would allow Federal enforcement agencies 
to deal with bank mergers well before they have attained such effects 
as would justify a Sherman Act proceeding. 

At the same time it is recognized that in some cases a bank merger 
would not be contrary to the policy of the antitrust laws or of the 
present bill even though it may lessen competition. 

For instance, an acquisition of a bank which otherwise would be 
faced with the possibility of failure would be permissible. Also per- 
missible would be a situation where the acquisition is the most prac- 
ticable means of dealing with a problem bank having inadequate 
capital or unsound assets or where the acquired bank has no adequate 
provision for management succession. 

Also, where several banks in a small town are compelled by an 
overbanked situation to resort to unsound competitive practices which 
may eventually have an adverse effect upon the condition of the banks, 
the merger of two or more of the banks may well be in the public 








LEGISLATION AFFECTING CORPORATE MERGERS L115 


interest. The same principle applies where there are not adequate 
banking facilities.® 

I refer you in that regard to the House Committee on Judiciary re- 
port accompanying H. R. 5948. 

[ would stress that the bank merger provisions of the bill represent 
no departure whatsoever from the basic »rinciples of section 7 of the 
Clayton Act. Nor do I believe that the Aiatuctaclation of the banking 
industry are so unique as to justify such a departure. 

[ am aware that the Office of the Comptroller of the Currency and 
the Federal Deposit Insurance Corporation take the position that 
while they are in accord with the general purpose of the bank merger 
provision of the present bill, they believe that this purpose can best 
be accomplished by an amendment of the banking statutes rather 
than by an amendment of the antitrust laws. 

Their proposal would vest administrative responsibility in the bank 
supervisory agencies, and most important of all, would deprive the 
Department of Justice of enforcement responsibility in the bank 
merger field, a responsibility which it has had since 1890. 

I do not think we get very much relief from the Office of the Comp- 
ronal of Currency, particularly in the light of the record of that 
Office. Mr. Gidney has repeatedly assured our Antitrust Subcommit- 
tee that he would not approve any bank merger that would be contrary 
to the policy of the Antimerger Act of 1950, “which prohibits corpor ate 
mergers where the effect may be substantially to lessen competition or 
tend to create a monopoly in any section of the country. 

Contrary to those assurances given us, Mr. Gidney, in the some 3 

ears since he has occupied the Office, has approved over 300 mergers 
theenlidlibedt the country, many of which have had extremely damaging 
competitive consequences. 

And the subsequent witness, I am sure, will tell you of some of those 
very damaging consquences to small banks and small banking opera- 
tions in the outlying communities in the Nation. 

The amazing fact is that in no instance has Mr. Gidney disapproved 
a bank merger on the basis that it might substantially lessen com- 
petition. What this indicates more than anything else is Mr. Gid- 
ney’s prediliction for rubberstamping bank merzers willy-nilly as they 
are presented to him. 

The Comptroller’s Office has not issued anything specific to its 
examiners in regard to considering anticompetitive ‘factors. It has 
never notified national bank examiners or given them any specific 
admonition, that it is the Comptroller’s policy to disapprove any 
bank merger violative of the policy of the satan Act, nor has it 

required examiners to make findings of facts with regard to competi- 
tive considerations in recommending approval or disa approval of the 
proposed bank mergers. 

In this context, Mr. Gidney’s statement that his office will disapprove 
any bank merger that might jeopardize competition must be taken 
with a grain of salt. 

Furthermore, it is doubtful that the Comptroller, Mr. Gidney, is 
aware of the purposes of the antimerger legislation or of the ies 
that mergers pose to the competitive banking structure. 


sot} House — on the Judiciary, Rept. No. 1417 on H. R. 5948 (84th Cong., 1st sess. 
55), pp. 
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This conclusion is indicated by Mr. Gidney’s testimony before the 
subcommittee that he—listen to this—that he “would not say any banks 
have been eliminated from competition” as a result of the mergers 
that have occurred in recent years. 

In his view, even if a merger takes place between the only two banks 
in a community, “there is still competition in the community.” 

Senator O’Manonry. Where was that statement made? 

Mr. Crenier. That was made before our subcommittee. 

Under this theory, “that there is still competition where you have 
mergers” that consolidations bring about competition—you can never 
have the application of the Antimerger Act amending section 7 of the 
Clayton Act. 

Let me tell you something that just recently happened, Mr. Chair- 
man, to give you some idea of how far Mr. Gidney goes and how utterly 
he disregards the admonitions of this august body known as the 
Congress of the United States, and even State authorities. 

I was called up on the telephone the day before yesterday by the 
Superintendent of Banks of New York, Mr. George Mooney—— 

Senator Lancer. Called up by whom ? 

Mr. Cre.xier. Mr. George Mooney, State superintendent of banks of 
the State of New York. He told me that—and I am going to canvass 
the situation more thoroughly a little later—I am having a conference 
with him tomorrow at 8 o’clock—he told me that he disapproved, as 
being a violation of the spirit of section 7 of the Clayton Act, an appli- 
cation made by a State bank in Albany, N. Y., to acquire another bank. 
He felt that there would be a substantial lessening of competition, 
which are the terms used in the Antimerger Act, section 7. 

After that disapproval by the State superintendent of banks, a 
national bank in Albany, the same city, acquired that same bank 
which the State superintendent of banks refused to allowed to be 
merged. And the Pentiaaten of Currency put his approval upon 
that application, going contrarywise to the view of the State superin- 
tendent of banks. 

It is significant that the position of these two agencies (that is, the 
FDIC and the Comptroller’s Office) on the pending bill differs sharply 
from the position taken by the President, the Federal Reserve Board 
(as the Board testified before us a year ago), the Department of 
Justice, and the Federal Trade Commission, all of whom conclude 
that legislation limiting bank mergers which have substantial anti- 
competitive consequences should come through revision of antitrust 
legislation. 

The President, for example, in his Economic Report transmitted to 
the Congress on January 24, 1956, had this to say: 


* * * mergers have become more numerous of late and an eye, at once vigilant 


and discriminating, must be kept on such developments. Many mergers have a 
solid economic justification and serve the general interest by increasing com- 
petition; others have neutral effects; while still others place obstacles in the 
path of effective competition. 


Senator Lancer. While you are discussing the mergers, would you 
mind taking up the airplane industry? I understand you know quite 
alot about that. Iam very much interested in it. 

Mr. Crtier. We are in the midst of that inquiry and we haven’t 
reached our conclusions yet. So I think anything I would say at this 
juncture might be deemed a bit premature. 
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So you will forgive me if I postpone any observations along those 
lines at this time. 

Senator Lancer. When do you figure you will be able to testify in 
regard to that ? 

Mr. CeiLer. We hope to be able to finish our inquiry within the next 
few weeks. 

Senator Lancer. Mr. Chairman, I hope that he comes before our 
subcommittee again then to give us the result of that investigation. 

Senator O°"Manonry. We will have him before us. 

Senator Lancer. I understand these airplanes are getting to have 
a virtual monopoly in the country. 

Mr. Cetier. The airlines. 

Senator Lancer. With cheap rates are some being eliminated as I 
understand it—competition being wiped out of the smaller lines. 

Senator O’Manonry. That has been the serious basis of complaint 
in the past, before the Congress. 

Senator Lancer. You will be available afterwards? 

Mr. Creuirr. I am always available to you, Senator Langer, and the 
other members of this committee any time. You know that. 

Over the years Americans have wisely viewed excessive business conceutra- 
tion, or any other undue concentration of economic power, with uneasiness. To 
serve the basic American desire for an economy in which business opportunities 
are increasing and in which economic control is widely diffused, it is desirable to 


strengthen our antitrust laws and provide larger appropriations for their en- 
forcement. 


This is the gravamen of the President’s statement. He continues: 


Toward this end, the following revisions of antitrust legislation are recom- 
mended * * * Federal regulation should be extended to all mergers of banking 
institutions * * *° 


Senator O’Manoney. It may be worthy of remark at this point 
that yesterday the three agencies having jurisdiction over banks, 
namely, the Federal Reserve Board, the Comptroller of the Currency, 
and the FDIC, all united in recommending another bill which was in- 
troduced yesterday by request by Senator Fulbright, the chairman of 
the Senate Banking and Currency Committee. 

The significant thing is that these three agencies have recommended 
legislation which is directly contrary to the recommendation of the 
President made only last January. 

Mr. Cetier. That is absolutely correct. And I would comment that 
the President, at least, might do a littel coaching of the members of his 
team. 

As I said before, I do not think you will get very much comfort or 
any aid from the Office of the Comptroller of the Currency or from the 
FDIC. [read you some of the things that the Comptroller said before 
our committee, but let us speak of the horrendous situation in New 
York City brought about largely by the approval of a number of merg- 
ers by the Comptroller of the Currency. 

In New York City alone in the last 7 years there have been 17 bank 
mergers. Since the first of this year the New York City area has 
experienced in terms of total deposits the three largest bank mergers 
in the history of the country. 

First, in March 1955 the Chase National Bank with total assets of 
$5,669 million merged with the Bank of Manhattan Co. with assets 


™Pp. 78-79. 
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of $1,629 million, and the Bronx County Trust Co. with assets of 
$76 million. ; 

This merger provided a new entity, the Chase-Manhattan Bank with 
total assets of $7.374 million, or 21.7 percent of total assets of all banks 
in New York City, and jumped into the first place in New York City, 
and second place in the Nation. 

Also, in March of 1955 the National City Bank with total assest of 
$5,767 million merged with the First National Bank of New York 
with total assets of $713 million. 

Less than a month later the Bankers Trust Co. with assest of $2,209 
million acquired the Public National Bank & Trust Company of 
New York with assets of $562 million. 

This was only the last of a series of acquisitions by the Bankers 
Trust Co. which had absorbed since 1940 the Title Guaranty & Trust 
Co., the Lawyers Trust Co., the Flushing National Bank, the Commer- 
cial National Bank & Trust Co., the Bayside National Bank. 

These mergers have resulted in a steadily increasing bank deposit 
concentration in New York City. 

In 1900, the city’s 4 largest banks had 21 percent of the total deposits. 

This wave of bank mergers is not peculiar to New York 

And I commend to you, and I shall have placed in the record, pages 
7 and 8 of the report on the bill that we passed in the House, H. R. 
5948, which indicates the same trend in Providence, R. I., in Pittsburgh, 
Philadelphia, and many other parts of the country. We are not going 
to get very much relief from Mr. Gidney. 

Senator O’Manonery. What is the number of that report? I would 
like to have that citation in the record so that those who read it 

Mr. Cetier. No. 1417. I will place it here in the record 

Senator O’Manonry. Thank you. We will include in the record 
pages 7 and 8 of report No. 1417, 84th Congress, 1st session, House of 
Representatives. 

(The material from report No. 1417 is as follows:) 





[H. Rept. No. 1417, 84th Cong., 1st sess.] 


AMENDING AN Act ENTITLED “AN Act To SUPPLEMENT EXISTING LAWS AGAINST 
UNLAWFUL RESTRAINTS AND MONOPOLIES, AND FOR OTHER PURPOSES,” APPROVED 
OcTOBER 15, 1914, as AMENDED (64 Stat. 1125; 15 U. S. C. 18) 

* * * © * * e 


Bank mergers have gone up steadily in the last several years. A total of 100 
bank mergers, consolidations, and absorptions took place in 1952, which was the 
largest yearly number since 1939. The number grew to 116 in 1953 and 207 
in 1954. Even more significant, the total for 1955 may reach around 240. 
This merger trend the Federal Reserve Board indicated “is a matter of deep 
concern” particularly since “competition is one of the strongest single factors 
which safeguard a sound banking system.” 

In New York City alone, in the last 7 years, there have been 17 bank mergers. 
Since the first of this year the New York City area has experienced, in terms of 
total deposits, the three largest bank mergers in the history of the country. First 
in March 1955, the Chase National Bank with total assets of $5,669 million 
merged with the Bank of Manhattan Co. with assets of $1,629 million and the 
Bronx County Trust Co. with assets of $76 million. This merger provided the 
new entity, the Chase Manhattan Bank, with total assets of $7,374 million or 
21.7 percent of total assets of all banks in New York City and jumped it to first 
place in New York City and second place in the Nation. 

Also, in March 1955, the National City Bank of New York with total assets of 
$5,767 million merged with the First National Bank of New York with total assets 
of $713 million. Less than a month later the Bankers Trust Co. with assets of 
$2,207 million acquired the Public National Bank & Trust Co. of New York with 
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assets of $562 million. This was only the last of a series of acquisitions by 
Bankers Trust Co. which had absorbed since 1940 the Title Guaranty & Trust 
Co., Lawyers Trust Co., Flushing National Bank, the Commercial National Bank 
& Trust Co., and the Bayside National Bank. 

These mergers have resulted in a steadily increasing bank deposit concentra- 
tion in New York City. In 100 that city’s 4 largest banks had 21 percent of the 
total deposits ; now the 4 largest banks have about 61 percent of all deposits. 

This wave of bank mergers is not peculiar to New York City. In Philadelphia, 
for example, the Pennsylvania Co. for Trusts and Banking, which is now the 
second largest bank in the area with total assets of approximately $805 million, 
proposes to merge with the First National Bank which is fifth in size with total 
assets of $218 million. The consolidated bank would have total assets of about 
$1,023 million which would make it the largest banking institution in the area 
with control of 25.3 percent of total banking assets. 

This is just the most recent of a series of bank mergers that has occurred in 
hiladelphia. In 1953 the Tradesman’s National Bank & Trust Co. with total 
assets of $139,801,596 merged with the Land Title Bank & Trust Co. which had 
assets of $96,378,000. Also in 1953 the Girard Trust Corn Exchange Bank with 
assets of $579,978,000 acquired the National Bank of Germantown with assets of 
$39,833,432. The Girard Trust Corn Exchange Bank itself resulted from a 
merger in 1951 between the Girard Trust Co., one of the hundred largest banks in 
the Nation, with the Corn Exchange National Bank & Trust Co., another leading 
bank. 

In Pittsburgh the Mellon National Bank & Trust Co. now controls 61 percent 
of the total bank assets in that area. This has been accomplished by a long 
process of absorbing a number of smaller institutions. 

In Providence, R. I., the Industrial Trust Co., with assets of $312 million, 
merged with the Providence Union National Bank with assets of $168 million. The 
resultant Industrial National Bank now owns 57.7 percent of all assets while the 
first two banks in that city own 93.3 percent of all assets. 

In California during 1954 the First Western Bank & Trust Co. of San Fran- 
cisco, itself a subsidiary of Transamerica Corp., acquired 14 other California 
banks and increased its assets in the process from $333,537,000 to $798,645,000. 

These are only a few examples of the bank merger activity going on throughout 
the Nation which is wiping out competition of strong independent banks and 
strengthening the position of the giant banking institutions. In fact, consider- 
ing national banks alone, some 494 banks have been absorbed between 1950 and 
May 1, 1955, involving in excess of $13,478 million. 

There is every indication that this wave of bank mergers and consolidations 
will increase in intensity. Additional precautions are necessary to preserve 
the competition which still exists and to guard against the very real possibility 
that banking credit which is the lifeblood of our entire economic system will to an 
ever-increasing extent be dominated in the hands of a small, tightly knit group. 

At present concentration of fipancial power stands at a point where the 100 
largest commerical banks hold approximately 46 percent of all the assets of all 
the commercial banks in the country, more than 14,500 in number. These 100 
largest banks hold more than 48 percent of the Nation’s bank deposits. In 
10 of the Nation’s 16 leading financial centers, 4 banks owned more than 80 
percent of all commercial bank assets. In 9 of these financial centers, 2 banks 
owned more than 60 percent of all commercial bank assets. In each of these 
16 centers as indicated by the following table, the first 2 banks owned more than 
40 percent of all commercial bank assets; the first 4 banks more than 60 percent. 


Percentage of total assets owned by largest banks in principal financial centers 


4largest 2largest Largest 4 largest | 2largest | Largest 

Percent Percent Percent Percent Percent | Percent 
New VYor....<..<.. ‘ 60 41.6 22.0 Dallas. __- ie st 4.9 32.8 
Providence kaa 98 93. 2 57.7 || Atlanta__- soil 92 63.9 33. 2 
Pittsburgh bones 87 79.2 61.0 | Richmond___-_-_- ; S4 55.9 33. 2 
Minneapolis ___- i 87 76.0 39.7 Kansas City_- 75 53.7 24.3 
Cleveland___...____- p 97 72.3 74.7 || St. Louis... _- 68 53.5 28.0 
a La 83 71.6 52.2 || Baltimore........... 77 44.9 24.0 
oj) Ree aS ; x4 66.9 34.1 Philadelphia___. ; 69 44.6 24.7 
DN 23; er 90 65.9 46.5 || Washington__._ __ 60 43.0 26. 3 
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Mr. Crnier. There is also an interesting interim report of the 
Antitrust Committee on Corporate and Bank Mergers in pursuance 
of House Resolution 22. I also commend that to you for your in- 
formation. 

Senator O’Manoney. Let me put the citation in the record. This 
is the report of your Antitrust Subcommittee, No. 5. The exact date 
of the report does not appear on the title. 

Mr. Cetier. December 1955. 

Senator O’Manoney. It was the 84th Congress. 

Mr. Cetier. Very well. 

The approach suggested by the Comptroller of the Currency and 
the Federal Deposit Insurance Corporation fails to recognize that 
monopolistic tendencies in the banking field have, since the passage 
of the Sherman Act in 1890, been dealt with under the antitrust laws 
and not under the banking statutes. So that the Fulbright bill, which 
was offered as a result of an executive communication, flies im the 
face of the theory that we have held over these years since 1890. 

It also fails to recognize that since passage of the Sherman Act, 
bank mergers, whether accomplished by stock or asset acquisitions, 
were banned if they resulted in an unreasonable restraint of trade. 

The Clayton Antitrust Act, passed in 1914 to supplement the Sher- 
man Act by arresting monopolies in their incipiency, dealt with 
mergers and prohibited any corporation—including banks, banking 
associations, and trust companies—from acquiring the stock of 
another where the effect might be to substantially lessen competition 
or to tend to create a monopoly. 

Beyond that, section 8 of the Clayton Act deals specifically with 
banks and prohibits interlocking directorates, thus presenting another 
instance where antitrust problems in the banking field have been cov- 
ered under the antitrust laws. 

On this question Assistant Attorney General Barnes, head of the 
Antitrust Division, testified before our subcommittee that— 
this committee should weigh carefully the wisdom of tailoring section 7's 
strictures to the assertedly unique needs of the banking industry. In the more 
than 60 years since the Sherman Act’s passage, no one has suggested its pro- 
visions did not apply to banks as well as to all other sectors of American business. 

Similarly, in the Transamerica case, never was it urged that unamended sec- 


tion 7 did not apply with equal force to both banks and nonbanking corporations. 
And finally, in its 1950 amendment to section 7— 


that is the one T referred to that you sponsored on this side of the 
Congress and I on the other side, with Senator Kefauver— 
Congress reiterated prohibitions on stock acquisitions to fit banks the same as 
all other corporations. Against this background * * * this committee should 
move slowly in creating or encouraging special antitrust treatment for banks.’ 
Furthermore, the proposal of the Comptroller of the Currency and 
the Fedral Deposit Insurance Corporation to oust the Attorney Gen- 
eral of enforcement responsibility in connection with bank mergers 
would alter the established statutory scheme in a manner which is 
most inappropriate. As Judge Barnes testified: 
This congressional decision to give the Department of Justice some say in 


enforcement of bank merger prohibitions is firmly rooted in enforcement reali- 
ties. Without the Department’s right to intervene, there might be as many 


8 Hearings on H. R. 5948, p. 11. 
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different views of section 7’s standards and scope as there were agencies charged 
with its enforcement. The result could well be disparities in view which in 
turn spell real enforcement inequities. 

Enforcement effectiveness as well requires some procedure for this Depart- 
ment’s intervention. Otherwise, in its overall responsibility for section T's 
enforcement, the Department would be bound by bank merger precedents it had 
no voice in picking or shaping.’ 

In gaging the necessity for bank merger legislation of the kind here 
proposed, I am sure that this committee will be particularly mindful 
of the fact that competition is one of the strongest single factors which 
safeguards a sound banking system. 

In this setting the rash of recent bank merger activity has had seri- 
ous competitive implications to the extent where the merger trend is 
considered by the Federal Reserve Board “a matter of deep concern.” ? 

“The matter of deep concern” is the testimony before our com- 
mittee of Mr. Martin, Chairman of the Federal Reserve Board. 

The fact is that due in large part to merger activity, the 100 largest 
banks today control approximately 46 percent of the total assets of all 
the commercial banks in the country and more than 48 percent of the 
Nation’s bank owes 

In 10 of the Nation’s 16 leading financial centers, + banks own more 
than 80 percent of all commercial-bank assets. In 9 of these financial 
centers, 2 banks own more than 60 percent of all commerical-bank 
assets. In each of the 16 leading financial centers, the first 2 banks 
own more than 40 percent of all commercial-bank assets; the first 4 
banks more than 60 percent.” 

In light of these considerations, additional legislative precautions 
of the nature that are contained in the present bill are vital to preserve 
that competition which still exists and to guard against the very real 
possibility that banking credit, which is ‘the lifeblood of our entire 
economic system, be dominated to an ever- increasing degree by a 

small tightly knit group. 


PREMERGER NOTIFICATION 


H. R. 9424 would amend section 7 of the Clayton Act in a second 
respect and require that where the combined capital structure of 
parties to a proposed merger exceeds $10 million, the acquiring cor- 
poration must notify the Attorney General and the Federal Trade 
Commission—or the appropriate commission or board vested with 
jurisdiction—90 days in advance of the transaction. 

Together with the notice, the acquiring corporation must also sup- 
ply the Attorney General and the Appropriate agency with specifi- 
cally enumerated information which would enable them to assess the 
merger’s probable impact on competition. 

During this 90-day period the merger could not take place, although 
in appropriate cases this prohibition could be waived. There is a 
specific provision in the proposed bill for that purpose. 

It must be observed that the waiting period requirement would not 


operate to bar an agency from instituting proceedings at a later date 


°Id., p. 12. 

1 Testimony of William McChesney Martin, Jr.. Chairman, Board of Governors, Federz1 
Reserve System, hearing, Antitrust Subcommittee, House Committee on the Judiciary on 
Current Antitrust Problems (84th Cong.. Ist sess.), p. 2159. 

1 Testimony of George A. Mooney, superintendent of banks, State of New York, id. 
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and would not expressly or impliedly serve as a statute of limitations 
against the Government. 

The merging corporations would also be required to furnish the 
appropriate agencies with such additional relevant information as 
may be requested, within 30 days. Willful failure to submit the notifi- 
cation or furnish the required information is subject to a civil penalty 
of from $5,000 to $50,000. 

Those figures were recommended by the Department of Justice when 
Judge Barnes was before our committee. 

Premerge” notification would not be necessary in all transactions. 
It would not be necessary (1) where stock is acquired solely for in- 
vestment and does not exceed 5 percent of the outstanding share capital 
of the corporation in which the investment is made; (2) where the 
assets acquired do not exceed $5 million or 5 percent of the capital 
structure of either the acquiring or acquired corporation, whichever 
is less; and (3) where the assets acquired are stock in trade sold or 
held for sale by the corporation in its ordinary course of business. 

Experience over a period of 5 years in administering the 1950 Anti- 
merger Act has demonstrated the basic need for advance notification 
legislation. At the present time, the staff of the antitrust enforcement 
agencies must rely upon newspapers, financial periodicals, trade 
journals, and other publications for information regarding proposed 
mergers which the companies themselves could without difficulty 
supply. Present procedures are quite unsatisfactory, especially since 
Inany significant mergers are not even publicized in advance of con- 
summation. 

The enforcement agencies also are confronted with the problem of 
collecting elementary information about the companies involved in a 
proposed merger in order to determine the merger’s impact upon com- 
petition and whether a full investigation should be made. 

This information includes the nature of the business of the merging 
companies, the products and services sold or distributed, the total sales, 
the total assets, net sales, and trading areas of both the acquiring and 
acquired corporations. 

While this type of information is ordinarily requested from the 
companies, they neither have a legal obligation to furnish such in- 
formation, let alone make it available expeditiously. 

The bill therefore would obviate the considerable time, effort, and 
investigative expense required to determine whether mergers are about 
to occur and make unnecessary the haphazard methods of scanning 
newspapers and trade publications to ascertain where merger threats 
to competition are arising. It would also enable the antitrust agencies 
to be informed of mergers not publicly announced before consumma- 
tion, 

Particularly important the advance notice requirement would afford 
the enforcement officials a reasonable period of time in which to study 
the competitive implications of a merger before deciding whether to 
seek a preliminary injunction restraining its consummation pending 
a determination of legality. 

An additional consideration is that advance notification is necessary 
in the interest of even-handed enforcement. With that requirement 
incorporated in the statute, the company that tries to obey the law and 
seek advance clearance from the Department of Justice or the Federal 
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Trade Commission will no longer stand by and watch its competitor, 
who chooses to remain silent, complete a merger, and thereafter rely 
on the natural indisposition of the enforcement agency to bring a suit 
to unscramble the commingled assets at some later time. 

The force of these considerations was recognized by the President 
who, in recommending enactment of a premerger notification require- 
ment, stated : 

All firms of significant size that are engaging in interstate commerce and plan 
to merge should be required to give advance notice of the proposed merger to 
the antitrust agencies, and to supply the information needed to assess its probable 
impact on competition.” 

The committee is undoubtedly aware that no burden is imposed upon 
small business mergers by this bill since premerger notification is re- 
quired only where the combined ci pital, surplus, : and undivided profits 
of the acquiring and acquired corporation are in excess of $10 million. 

This figure was recommended by the Department of Justice and the 
Federal Trade Commission and would probably cover most mergers 
that have a significant economic effect. Of course, there may be 
mergers which have a substantial effect on competition, where the 
iggregate capital structure is less than $10 million. 

It is clear, however, that the possibility of such transactions having 
«a substantial competitive effect does not justify burdening all corpora- 
tions with notification and reporting requirements espec ially since the 
antitrust authorities would not, in any event, be foreclosed against 
taking action against an indicated violation. 

Further minimizing the possibility of hardship, the bill authorizes 
the enforcement agencies to waive the 90-day period in appropriate 

cases. For example, if a corporation is in bankruptcy “aa a quick 
sale of the assets is proposed, no good purpose would be served by 
requiring a waiting period of 90 days assuming the transaction will 
have no competitive significance. 

Undoubtedly there w vill bea wide variety of other transactions where 
no possible antitrust implication is involved and where a waiver of 
the waiting period would be entirely appropriate. 


FITC AUTHORITY TO SEEK PRELIMINARY INJUNCTION 


Equally as necessary as premerger notification is the provision 
viving the Federal Trade Commission authority to seek a preliminary 
court injunction to prevent consummation of mergers or alien consum- 
mation, to preserve the status quo until completion of administrative 
pr oceedings before the Commission. 

The authority so provided is similar to that which the Federal Trade 
(‘ommission now has in certain cases under section 13 of the Federal 
Trade Commission Act. 

It is also similar to the authority of the Department of Justice un- 
der section 15 of the Clayton Act, which authorizes the Attorney 
General to seek injunctive relief in the Federal courts to prevent and 
restrain violations of the Clayton Act, section 7 (the Antimerger 
Act). 


7Economie Report of the President transmitted to the Congress January 24, 1956 
pp. 78-79. 
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Since the Federal Trade Commission has concurrent responsibility 
with the Attorney General to enforce that act, logic and policy dictate 
that the Commission have coextensive authority to invoke the in- 
junctive powers of a district court upon an appropriate showing of 
nec essity. 

The anomalous situation existing now is that the Commission lacks 
authority which even private parties (mind you, “which even pri- 

vate parties’ ’) have to petition a Federal district court to enjoin the 
consummation of a reasonably probable illegal merger in order to 
avert irreparable injury.*® 

Lack of such a provision enabling the Commission to prevent 
mergers prior to consummation or after consummation, to take action 
to preserve the status quo until completion of proceedings, has created 
a serious loophole indeed in the Antimerger Act. 

It has allowed companies to obtain “the benefits of a completed 
merger even though the legality of the transaction has been challenged 
by the Federal Trade Commission and notwithstanding the fact that 
pending final disposition of the complaint, the merger may have 

caused the very damage to the competitive structure of the industry 
which the Antimerger Act was intended to safeguard. 

Furthermore, in many mergers the acquired competitor is com- 
pletely swallowed up and disappears as an identifiable entity. This 
makes it practically impossible thereafter to restore completely the 
preexisting competitiv e situation. 

Consequently, while premerger notification is a necessary prelimi- 
nary step, it is just as important to provide the corollary power to 
seek an injunction preventing the commingling of assets, management, 
and productive facilities to a point where they cannot be effectively 
unserambled. 

I would make it clear the preliminary injunction provision may 
well benefit the business community itself. Representatives of num- 
erous Inerging companies believe, in fact, that disruption of business 
plans is lessened by agency action before merger consummation ; some 
companies point out that if the agencies are to proceed at all they 

should sue before completion of the mer ger itself. 

That completes my statement. 

Senator O"Manonry. Thank you very much, Chairman Celler. 
This statement isa very clear summary of the situation as developed in 
your committee in support of the legislation. 

We have had so many reports upon 1 this bill that I did not put them 
in the record yesterady. Perhaps they are not all in yet, but they dis- 
close a rather interesting situation. 

You pointed out in your discussion that the President of the United 
States, as late as last January, recommended antimerger legislation 
including banks. 

You also pointed out that the Department of Justice through the 
Assistant Attorney General, Judge Barnes, and the Federal Trade 
Commission, endorsed the legislation as presented in the House. 

The committee has received under date of May 22, 1956, a report 
from the Department of Agriculture on the three bills, House bill 
9424, Senate bill 3341, and Senate bill 3424. 


13 See Hamilton Watch Co. v. Benrus Watch Co., 114 F. Supp. 2307 (D. Conn. 1953), 
affirmed 206 F. (2d) 738 (2d Cir. 1953). 
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It is only necessary to say that in this connection the Secretary of 
Agric ulture recommends that the Packers and Stockyards Act be not 
overlooked and that the authority of the Secretary of Agriculture in 
enforcing that act, which was designed to prevent monopoly, should 
be carefully protected in this bill. 

The Federal Trade Commission report is dated wae 22, 1956, signed 
by the C ee former Congressman John W. Gwynne. It ‘ends 
with this sentence: 


The urgent need for this change was recognized in the President’s Economic 
Report to Congress which supported automatic finalization of Federal Trade 
Commission orders under the Clayton Act. Such an amendment would elimi- 
nate the laborious time-consuming and very expensive procedures now required 
before a Clayton Act order becomes effective— 
and so forth. 

Then we have a similar report from the Federal Trade Commission 
on one of the other bills. 

And a report from the Small Business Administration, also dated 
May 22, 1956. This is signed by the Administrator, Mr. Barnes: 

The Small Business Administration coneurs with the objectives of the three 
bills under consideration. It takes no position with respect to the technical suf- 
ficiency of the proposed legislation. In this regard as well as in such matters 
as the dollar amount of any exemption, and the penalty to be provided in the 
event of violation, Small Business Administration would be guided by the advice 
of the Department of Justice and the Federal Trade Commission, the agencies 
charged with the responsibility for enforcement of the Clayton Act. The 
Bureau of the Budget has no objection to the submission of this report. 

Then there is another report, also dated May 22, from the Secretary 
of Commerce, and this varies somewhat from the tendency of the 
other reports, and includes in the concluding paragraph the following: 

In our view it would be a serious mistake at this time to undertake to enact 
the broad and inflexible provisions of the bills now being considered by the sub- 
committee. This drastic legislation would, we fear, inhibit many desirable 
mergers, and would seriously impair the ability of smaller business firms with 
financial difficulties to work out appropriate arrangements to solve such diffi- 
culties and to protect the investments involved. 

Mr. Cetier. Will you yield at that point? 

Senator O’Manonry. Yés. 

Mr. Cetxer. Provision is made in the bill for concerns of that char- 
acter, so they do not have to worry at all on that score. 

L would, also, suggest before the Secre tary of Commerce makes an 
assertion like that he might clear with the President 

Senator O’Manonery. You get the point. 

Mr. CeLter (continuing). Who specifically recommended this legis- 
lation. 

Senator O’Manoney. Well, this is signed by Secretary Weeks him- 
self. And he asks for an opportunity “to appear before the subcom- 
mittee which, of course, will be granted. 

Yesterday in the testimony of the three banking agencies, Mr. Mar- 
tin, of the Federal Reserve Board, acknowledged that the Federal Re- 
serve Board is in effect an agency of Congress. The FDIC and the 
Comptroller of the Currency, of course, are parts of the executive 
branch of Government. 

So we have already developed at this hearing a conflict of recom- 
mendation with respect to policy, both between subordinate executive 
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agencies, and their Chief, and between subordinate banking agencies, 
2 of which represent the executive branch of Government and 1 
of which represents Congress. 

Mr. Cetcer. Plus the fact that one of those agencies, the independent 
agency, the Federal Reserve Board, said that the Department of 
Justice, as is provided in this bill, should have exclusive enforcement 
powers over bank mergers. 

And now the Federal Reserve in its testimony here yesterday takes 
i different position. What has happened in the interval, I do not know. 

Senator O’Manoney. I have noted with interest in your bill the 
exemption of the acquisition of stock interests not exceeding 5 percent. 
It occurs to me 

Mr. Cetier. For investment purposes. 

Senator O’Manonry. For investment purposes, yes. It occurs to 
me that with the mergers which are going on and which you have 
recorded, particularly in the city of New York, where banks of tre- 
mendous assets are united, and creating a situation which makes it 
difficult for the individual borrower to deal with anybody but a sub- 
ordinate clerk, that the percentage measure of exemption would mean 
different things in different cases. Five percent of Chase-Manhattan 
stock is very different from 5 percent of stock in some of our Western 
States; for example, in the State of Kentucky, in which Mr. Miller of 
the bankers association who testified yesterday, is a banker. 

I have had suggestions that the limitation should be raised to 10 
percent. 

Mr. Cetter. I would be willing to bow down to the superior wisdom 
of this committee in that regard. I prefer the 5, but I would have no 
objection. I do not think my committee would, either, although I 
have not consulted with them. 

Senator O’Manonry. I think it is a matter of serious consideration 
because there is not any doubt that in some of these very large cor- 
porations, particularly this is true in the industrial corporations— 
whether it is true in the banks, I have not personally investigated 
as yet—the stock is distributed in such a manner that over 90 percent 
of stockholders in many of the huge organizations hold less than 
1 percent, that is, the individuals hold less than 1 percent of the total 
stock, which makes them in effect powerless owners in a big corpora- 
tion conducted by management. 

Mr. Cetirr. I think your point is well taken. 

Senator O’Manonry. Are there any questions? 

Mr. Cetier. Thank you very much. 

Mr. McHven. I just wonder from your study if you think there is 
anything about the nature of the banking industry itself which is 
so different or so unique that it would require any kind of special 
treatment so as to take it out from under section 7 ? 

Mr. Cetier. Congress enunciated that principle over the years since 
1890. Banks are included in the antitrust laws. And I point to 
no greater authority than the President of the United States, who 
says that the present loophole should be plugged by the revision of 
the antitrust Jaws. 

Mr. McHvuen. Congressman, on page 6 of your statement, you refer 
to certain bank mergers which would not be banned by the act, by 
reason of the fact that they involve certain exceptional circumstances, 
sound banking princ!ples—at the top of page 6. 
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Mr. Ceiuer. Yes. 

Mr. McHveu. Is it your understanding that in these particular sit- 
uations these mergers would not violate the new act, even if the ef 
fect were to substantially lessen competition ‘ 

Mr. Ceiier. I think that is correct. 

Mr. McHvuen. Even though, in fact, they lessen it / 

Mr. Center. I doubt very much if there would be any substantial 
lessening of competition uncer those circumstances. 

Mr. M3HZ7ee. Thsreeae 

Mr. McHucn. These are the types of situations where the bank su- 
pervisory agencies are making a great point about the need for taking 
these situations out from under the Clayton Act. 

Mr. Cetter. We point that out in the report on H. R. 5942 which 
passed the House. We specifically in the report make this statement : 

The committee recognizes in 
the Judiciary Committee of the House— 
some instances the transaction may not be contrary to the policy of the antitrust 
laws even though it may lessen competition. 

On this same principle the acquisition by a bank of assets of another bank 
should not be precluded where otherwise there would be a reasonable proba- 
bility of ultimate failure of the acquired bank or where because of the inadequate 
management the acquired bank’s prospects for survival seem dim. 

In addition to the acquisition of the bank which otherwise would be faced 
With a possibility of failure, there are other circumstances in which from a 
banking standpoint, the acquisition of a bank by another bank me be desirable, as 
for example where the acquisition is the most practical means of dealing with 
the problem bank having inadequate capital or unsound assets or where the ae- 
quired bank has no adequate provision for management succession. Also, where 
several banks in a small town are compelled by an overbank situation to resort 
to unsound competitive practices which may eventually have an adverse effect 
upon the condition of the banks. 

The merger of two or more banks may well be in the public interest. The same 
principle applies where inadequate banking facilities exist. These various situa- 
tions are illustrative of the circumstances where the consummation of the trans- 
action would not necessarily be contrary to the public interest. 

And there you have the clearest kind of expression of the legislative 
intent as far as the House is concerned. 

Mr. McHveu. What you are suggesting there then is an extension 
of the exception that was set forth in the International Shoe case? 

Mr. Cetter. That is right. 

Mr. McHueu. Have you thought, Congressman, as to whether or 
not it would be necessary to write into the law any particular specific 
exemptions to cover this type of situation ? 

Mr. Crettrr. I do not think we should do it because you get into 
danger, if you do that. Then you limit the exemptions to those cases 
which are enumerated. 

I think it is well to have an expression of intention in the report, or 
in the debates, but primarily in the report. And if there are any 
other exceptions that you can conjure up, they should be enumerated 
in the report. I think it would be most appropriate to do so. 

We do not want to stretch the banks over a Procrustean bed and cut 
off their legislation if it is too long, or stretch their legislation if it is 
too short. “You have to have some discretion resting in some authority. 

Senator O’Manoney. I might say it is a little bit after 11 o ‘clock, 
which was your deadline. I was going to say to the members of the 
staff, who are loaded with questions, that we always have the House 
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Committee on the Judiciary with us. There are some witnesses in 
the room who come here only on occasions. So that we will take the 
liberty of calling you back for further discussion of this matter if you 
would be kind enough to come. 

Mr. Cetier. i will be glad to. 

May I say that I understand there is a very excellent liaison between 
our staff and your staff. 

Senator O’Manoney. There is. 

Mr. Cetier. Perhaps some of these difficulties could be easily re- 
solved between them. 

Senator O’Manoney. Very well. I think we will find no difficulty 
in securing this cooperation with your staff. And, indeed, to date we 
have the finest cooperation with all of the executive agencies, too. 

It is recognized that we are dealing with a very important basic 
problem. 

As you said in your statement, the bill passed the House without dis- 
sent—it was passed unanimously. 

Now we have indications of dissent which come from various sources. 

Mr. Cetier. We had dissent in the hearing. The American Bankers 
disapproved. ‘There was no dissent from any member of the commit- 
tee, either the subcommittee or the full committee—nobody made any 
statement on the floor of the House in opposition to the bill. 

Senator O’Manoney. But now we have a bill which was introduced 
yesterday by request. It was sent to Senator Fulbright by the Secre- 
tary of the Treasury, and it would set up this important exemption 
with respect to banking mergers at a time when the statistics jeans 
by your committee show that big banks are becoming very much big- 
ger, while the number of banks in the United States is constantly de- 
clining, and the number of banking offices is increasing. 

Mr. Criier. Mr. Gidney, the Comptroller of Currency, does not, 
in my humble opinion, have a proper conception of the enormity, if 
I may use that term, of these wave of mergers. May I have the right 
to insert in this record after I have conferred with the State superin- 
tendent of banks a statement concerning Mr. Gidney’s approval of a 
merger after it was denied in effect by the State superintendent of 
banks in New York. 

Senator O’Manonry. That raises a very important question into 
which we will go. You may have that right. And when you have 
your report—I understood you were going to check on that, too— 
we would be very glad to compare notes with you. 

Mr. Cetier. Thank you. 

Senator O’Manonry. We are very much obliged to you. 

Mr. Cetier. Thank you, indeed. 

(The information to be supplied may be found immediately pre- 
ceding the appendix.) 

Senator Dirxsen. If it has not already been done, I wonder if we 
could insert in the record, at this point, that portion of the Economic 
Report of the President which was transmitted on January 24. 

Senator O’Maunoney. It should be inserted. It was quoted by Mr. 
Celler in his remarks. Whether he included as much as you would 
like to have included, I do not know. 

Senator Dirksen. All of section 2 of chapter 4 should be included, 
which begins in the middle of page 76, and runs down to section 3 on 
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page 79, which deals entirely with this matter, and the specific recom- 
mendations of the President. 


Seantor O’Manoney. Do you want that inserted at this point? 
Senator Dirxsen. Yes. 


Senator O’Manoney. Very well, it is so ordered. 
(The information is as follows: ) 


ECONOMIC REPORT OF THE PRESIDENT, TRANSMITTED TO THE CONGRESS JANUARY 1956 
(Pp. 76-79) 


Il, FOSTERING COMPETITIVE ENTERPRISE 


One of the basic tenets of this administration is that competitive markets are 
a more efficient instrument than governmental directives for organizing pro- 
duction and consumption. Another is that a free and competitive economy 
promotes industrial versatility, innovation, and investment to a greater degree 
and with more assurance of continuity than can be attained in an intricately 
regulated or cartelized economy. These fundamental beliefs are deeply rooted 
in our Nation’s history, and they have been confirmed once again by the experi- 
ence of the last 3 years. The relative ease and rapidity with which our economy 
adjusted to the reduction in military expenditures following the end of the 
Korean conflict, and the vigorous expansion that ensued in 1955, reflect the 
creative powers of an enterprise system subject to a minimum of restraints and 
operating in an atmosphere of confidence. The fostering of competitive enter- 
prise, so heavily stressed in the Employment Act, is and must remain one of the 
leading objectives of policy. 

In considering what government can do to maintain competitive markets, it 
is well to remember that an open economic system is more an expression of the 
character and will of a people than the result of any specific acts of government. 
Yet there are ways in which government can usefully contribute to the strength- 
ening of competitive enterprise. 

First, and most important, is the maintenance of monetary, fiscal, and house- 
keeping policies that promote high and rising levels of economic activity. The 
rate at which new businesses are established is highest when prospects for profit 
are favorable. Good times also stimulate business growth, and this is particu- 
larly important for small and medium-sized concerns. The widening of economic 
opportunities which occurs during prosperity is, therefore, a powerful and per- 
vasive encouragement to independent, competitive endeavor. ‘This is illustrated 
by the experience of the first 6 months in 1955, when new business formations 
were 11 percent above the first 6 months of 1954, while business discontinuances 
were 7 percent below. The net increase in the business population was 45,000, 
compared with 11,000 in 1954 and 27,000 in 1953. When the economy is con- 
tracting, the shrinking of markets may temporarily intensify business rivalries, 
but their longer range effect is to discourage enterprise. The will, no less than 
the capacity, to compete is weakened by declining business and its harvest of dis- 
appointments. Thus, good times do much to strengthen competition; in turn, 
strong competitive markets are a major force in generating prosperity and dis- 
tributing its fruits widely. 

Second, government can strengthen competitive markets by helping small and 
medium-sized businesses overcome impediments to their expansion. In our mod- 
ern economy, with its heavy capital requirements, high taxes, and emphasis 
on national markets, small concerns are subject to serious handicaps in many 
lines of endeavor. Yet the continuance of small and medium-sized businesses, 
and their ability to prosper and grow, are vital to the Nation’s welfare. As 
Stated in last year’s Economic Report, “our economy is strong and progressive 
because it contains, in addition to its 5 million farm enterprises, 4 million in- 
dependent centers of business decision—each potentially free to experiment with 
new ideas, new men, new methods, and new products.” When the Government 
helps smaller concerns to overcome some of the hindrances to their growth, it 
is acting in the interests of the whole economy. 

The Government is now aiding small businesses in numerous ways. The 
Small Business Administration, which was established to assist them, make 
loans—whenever possible in participation with private lenders—for periods that 
are usually longer than those commonly available from private lending agencies. 

79425—56——-11 
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It provides counsel on technical processes, managerial problems, and new prod- 
uct lines, and helps to channel Government contracts to small enterprises. Dur- 
ing 1955 significant improvements were made in procurement procedures, so 
that a larger portion of Federal contracts may go to these enterprises. The 
maximum size of loans by the Small Business Administration was also raised 
last year. 

Other governmental programs are helpful to small business firms. The Office 
of Technical Services in the Department of Commerce disseminates information 
derived from government and Government-sponsored research. It also pub- 
lishes lists and abstracts of Government-owned patents, currently exceeding 
5,000 in number, which are available for license on a nonexclusive, royalty-free 
basis. Several other units in the Department of Commerce provide technical, 
managerial, marketing, and other aids. While these programs are helpful to the 
business community generally, they are of special advantage to small firms, 
which cannot hire the services of technical, managerial, and financial experts 
as readily as the larger firms. 

The maintenance of healthy, competitive markets requires that Federal policies 
for promoting economic expansion and for aiding small and medium-sized busi- 
nesses be supplemented by vigorous measures for preventing monopolistic prac- 
tices and combinations. One of the clearest lessons of business history is that 
tendencies toward monopoly are always present in some degree and that constant 
vigilance is needed to assure ascendancy of competitive conditions. Strict en- 
forcement of the antitrust laws is our primary weapon for thwarting any im- 
pairment of competition. In the summer of 1953, the Attorney General appointed 
a National Committee To Study the Antitrust Laws, composed of leading experts 
on the subject. The report of this Committee has served most usefully as a 
basis for study of needed legislative changes. Two of last year’s enactments 
embody revisions paralleling those suggested by the Committee’s report. One 
raised maximum penalties under the Sherman Act from $5,000 to $50,000; the 
other gave the Federal Government the right to sue for damages sustained by it 
as a result of antitrust violations. Further improvements in the antitrust laws 
are likely to draw heavily on the results of the Committee’s deliberations. 

Meanwhile, the Department of Justice and the Federal Trade Commission are 
vigorously enforcing these laws. In 1955 the number of proceedings instituted 
against corporate mergers was larger than in all previous years since 1950, when 
the antimerger amendment to the Clayton Act was passed. During the year 
numerous legal actions against price-fixing and market-sharing practices were 
successfully carried out. Various orders were issued prohibiting price discrimi- 
nations that were unfairly injurious to small competitors. Also, numerous 
suits dissolving group boycotts helped to keep the channels of trade open to inde- 
pendent entry and action. 

Nevertheless, mergers have become more numerous of late and an eye, at once 
vigilant and discriminating, must be kept on such developments. Many mergers 
have a solid economic justification and serve the general interest by increasing 
competition ; others have neutral effects; while still others place obstacles in the 
path of effective competition. Over the years Americans have wisely viewed 
excessive business concentration, or any other undue concentration of economic 
power, with uneasiness. To serve the basic American desire for an economy in 
which business opportunities are increasing and in which economic control is 
widely diffused, it is desirable to strengthen our antitrust laws and provide larger 
appropriations for their enforcement. 

Toward this end, the following revisions of antitrust legislation are recom- 
mended: First, all firms of significant size that are engaging in interstate com- 
merce and plan to merge should be required to give advance notice of the pro- 
posed merger to the antitrust agencies, and to supply the information needed to 
assess its probable impact on competition. Second, Federal regulation should 
be extended to all mergers of banking institutions. Combined with the require- 
ment for advance notice, this extension of the law would give the Government 
an opportunity to prevent mergers that are likely to result in undue restraint 
of banking competition. Third, Federal approval should be required for the 
acquisition of banks by holding companies. Fourth, the Clayton Act should be 
amended to make explicit the Federal Government’s authority to take action in 
merger transactions in which either party is engaged in interstate commerce. 
Fifth, it should also be amended so as to make the cease-and-desist orders of the 
Federal Trade Commission final when issued, unless appealed to the courts. 
Sixth, when civil rather than criminal proceedings are contemplated, the Attor- 
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ney General should be empowered to issue a civil investigative demand, com- 
pelling the production of documents before the filing of a complaint, and without 
having to invoke grand jury proceedings. 

Finally, the Congress should give serious study to the report of the Presidential 
Advisory Committee on Transport Policy and Organization. A fundamental 
premise of that report is that the railroad industry no longer has the monopoly 
power that it had toward the end of the 19th century, when the Interstate Com- 
merce Act was passed, but instead largely operates under competitive conditions. 
The central proposals of the report therefore seek to diminish the detailed admin- 
istrative regulations that have grown up over the years, and to give common car- 
riers greater freedom to compete. The time is surely ripe for a reexamination 
of the intricate regulations of the transportation industry, with a view to open- 
ing up the industry to more freely competitive effort. But in framing any legis- 
lation, it will be necessary to retain adequate safeguards of the interests of the 
shipping public and competing carriers. 

Senator O’Manonery. The other reports I am holding, so they may 
be introduced in an appendix all at one time. 

Mr. Ryan. 

Senator Dirksen. I might observe, Mr. Ryan is one of my very dis- 
tinguished constituents. And I am delighted to see him here. 

Senator O’Manonry. We are very much indebted to him because 
he was here yesterday, ready to testify, but time ran out on him. I 
promised that he would appear the first thing this morning, overlook- 
ing the fact that we had scheduled Chairman Celler to appear. We 
had also invited Congressman Keating, the ranking minority mem- 
ber of the Judiciary Committee of the House, and he has very kindly 
consented to yield to you, Mr. Ryan. 

Mr. Ryan. You are all very kind, I am sure. 

Senator O’Manoney. We recognize how important it is to have citi- 
zens come away from their busy occupations to testify before the com- 
mittee and we want to make it as convenient as it can be for you to 
return to your business. 


STATEMENT OF BEN H. RYAN, IMMEDIATE PAST PRESIDENT, 
INDEPENDENT BANKERS ASSOCIATION OF AMERICA 


Mr. Ryan. That is very considerate. 

Monday night I had 13 bank examiners walk in on me and I left 
Tuesday morning. So I am kind of anxious to get back and watch 
the bank examiners as much as they watch me. [ Laughter. } 

Mr. Chairman and members of the committee, my name is Ben H. 
Ryan. Iam president of the State Bank of East Moline, IIl., and the 
immediate past president of the Independent Bankers Association of 
America. I am here today as a representative of the Independent 
Bankers Association and we are pleased to have the opportunity to 
be heard on this weighty problem. 

My views on the subject are those of a small-town banker and I 
believe represent the view of most of the members of our organiza- 
tion. My position has enabled me to come in close contact with the 
small-business man and farmers and I think I know many of their 
problems. 

I know the competition they are obliged to meet—competition that 
at times seems hardly equitable. I am convinced that the small- 
business man plays a tremendously important part in the economy of 
the country. He is of such worth that he needs encouragement in a 
day when consolidations, mergers, and concentration of our economy 
is So visible to the naked eye. 
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If legislation can devise ways and means of preserving small inde- 
pendent business and at the same time permit sane growth in our big 
corporations, much will be accomplished in preserving a sound econ- 
omy for America. It has been said that this is a country where big 
business and little business can live side by side. This would appear 
to me to be a dubious statement unless legislation can be passed and 
adequately enforced so that the brute strength of the “big” will not 
destroy the business of the little fellows. 

Senator O’Manoney. You look with a suspicious eye on coexistence? 

Mr. Ryan. That is right. 

The conflict between the little and the big is as old as history—there 
have been many conflicts between Davids and Goliaths. David’s ex- 
perience was so contrary to the usual that it has a recorded place in 
history and is often quoted. 

Those who support the giant corporations claim that bigness is effi- 
cient; that it adds much to our material welfare, and that the inte- 
gration of many lines under one roof is advantageous to the stability 
of the big corporation. 

Some argue that the big corporations should control the raw ma- 
terials; carry through on all the different stages of manufacture, 
finally placing the finished product in the hands of the consumer. 

Of course, this would do away with many of the suppliers. Whether 
the control of all the processes of manufacture would be more eco- 
nomical is a question. 

Some of the smaller businesses have been very proficient in their 
limited enterprises and you can build business too big; can build it 
to the point where it is awkward; where it lacks elasticity, but the 
gigantic size of the corporation makes competition most difficult to 
a small producer. 

If we are to maintain a capitalistic system, which I am sure we all 
believe must be maintained, stakes in the system must be well diffused. 
We must have many small independent businesses where competition 
flourishes, for competition is an ingredient of the capitalistic system. 
I would like to quote from an article written by Theodore H. Silbert, 
president of Standard Factors Corp., which appeared in the American 
Banker, May 6, 1955, as follows: 


Small business is a measure of the vitality of our country’s economy of free 
enterprise— 


Mr. Silbert explains— 


and so far it has worked. Behold our country’s high standard of living—the 
highest in the world. When small business ceases to flourish, private enterprise 
will be on the way out. Our economy can flourish only if tens of thousands of 


small businesses, that start each year, continue to have that opportunity. 
Small business— 


he adds— 


provides free competition. This creates free markets. Thus, individuals have 
the freedom of growth of personal initiative and success or failure of individual 
judgment. The preservation of our competitive system and development of new 
business are ever important to the security of our Nation. 

Mr. Silbert pointed to the fact that small businesses become even 
more important when one considers the vast number of them. 


Think of it— 
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he said— 


there are today about 4,250,000 such small businesses in these United States 
compared wih only 25,000 large companies—or, better said, the largest com- 
panies—which qualify unconditionally as “big business.” 
Of the 4,250,000 small businesses, we find the following important 
classifications: 
Approzimately 
BRE EN cia cacia wash xs 5 cp ssc arkstan sissy elec conipn accep ieaiiaeaiaas eininliaahiaean inmate 1, 800, 000 
Service S00, OOO 
Construction 450, 000 
Manufacturing 325, 000 
Wihoneeet sith se eee ie ets ink a aise eee 300, 000 
575, 0V0O 


Total 4, 250, 000 
Business cannot regulate itself in a competitive economy. The 
Government must legislate fair rules for the game. In a great coun- 
try like ours, big business is accepted; and its responsibility to the 
economy, as a whole, should never be forgotten by those who are 
charged with the management of our giant corporations. Political 
liberties cannot be sustained unless supported by economic liberties, 
and the opportunity for small businesses to exercise their ingenuity 
to the utmost. 

In the complicated business life of this country, corporations are a 
necessary vehicle but that does not mean that they should not be well 
regulated. I do not know why subsidiaries should be piled upon 
subsidiaries until the chain of their connection is most obscure. 

As much as possible, the Congress should view the future as best 
it can, providing legislation that locks the barn before the barn is 
empty. It is a recognizable fact, I believe, that reforms are brought 
about by abuses. When these abuses are allowed to occur, much 
damage is done that might have been prevented. 

The Sherman Act came into being on account of abuses that were 
occurring prior to 1890. At that time the “strong,” with no concep- 
tion of business ethics, were ruthlessly exterminating their weaker 
competitors. The passage of the Sherman Act is witness to the fact 
that our lawmakers of that day realized full well the destructiveness 
of our business system and that the country couldn’t continue to go 
forward unless rules were adopted that would preserve opportunity 
for our common citizens. 

The Sherman Act was a great piece of legislation. It did much 
for the United States but the act wasn’t strong enough or sufficiently 
enforced, and monopoly kept raising its ugly head. 

Here more and more legislation seemed necessary and the Sherman 
Act was supplemented by the Federal Trade Commission Act, the 
Clayton Act and the Robinson-Patman Act. These latter pieces of 
legislation were either insufficient to adequately control the situation 
or the agencies charged with enforcement were lax, or the Congress 
didn’t supply sufficient funds for enforcement. 

It is hard to pass legislation that will adequately control the mighty 
and it is also hard to enforce legislation against the financially strong. 
Political influence goes hand in hand with economic power. 

The regulation of banks is both by legislative enactment and by 
discretionary power in the bank supervisory agents. I like the rules 
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and regulations spelled out, and I am afraid of too much discretionary 
power in the hands of any board or agency. 

Of late, the banking agencies seem, from my point of view, to favor 
what might be called system banking—a system of multiple banks 
through branch banking or through mergers. 

I am, therefore, in favor of having the enforcement of any new 
legislation pertaining to bank mergers put in the hands of the Attor- 
ney General for final judgment. 

One of the ingredients that has played a notable part in the prog- 
ress of this country has been the self-reliance of each community ; 
its faith in itself; its ability to direct and manage its own affairs; 
to provide its local government; to manage its financial business. 

The independent home-owned bank, the locally-owned grocery 
stores, the clothing and dry-goods stores, the drug store, the shoe shop, 
manufacturing establishments, small wholesale Seals, etc., have 
built up communities in which there is great civic pride—communities 
that have been in step with American tradition and are much the 
backbone of the country. 

These small businesses must be protected from the monopolies; they 
must buy the things that they are to distribute on an onal basis with 
the large chain stores. 

The Robinson-Patman Act was passed to protect local business 
from the too big. I hope the Congress will disregard the implied 
threat of the Attorney General’s Committee to the Robinson-Patman 
Act. 

We are in the midst of a splurge of mergers. It has happened 
before. Some look upon it as an omen of impending disaster. I hope 
it isn’t, but for fear that it might be, we should tighten up legisla- 
tion in such a way as to stop these mergers and consolidations when 
they tend to reduce competition. The mergers that have occurred 
in New York have certainly startled all of us due to the gigantic 
size of the banks that have been merging. 

There seems no logical reason for these mergers, except to be the 
biggest. 

What benefits do the merged banks offer? Bankers who support 
mergers and branch banks use the argument that because of big busi- 
ness, more and more capital is required in order to grant larger loans. 
This argument does not hold true because I, as a small banker, can 
originate a loan much larger than we alone can make and have no 
trouble in securing participation in the loan from my correspondent 
banks. 

This method of financing has been the practice for years and I see 
no reason why it would not be applicable today. When mergers 
occur, do they close or open branches already established? No; then 
just what is the benefit of merging? In my book, it means control 
of money and credit. Of course, these mergers cut down competition, 
which is the best reason for mergers and the most obnoxious to the 
public. 

The number of unit banks has grown less and the number of 
branches has increased rapidly, of late, at an accelerated pace. In a 
recent article, I noticed that the people of London were rebelling 
against bank monopoly, stating that the officials of the bank were 
too monopolistic and that the customers were at their mercy. 
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According to the report made by the Board of Governors of the 
Federal Reserve System in August of 1952, which was later brought 
up to date through 1954, as furnished to the Senate Select Committee 
on Small Business, the number of banks has curved downward from 
14.618 at the close of 1951 to 14,364 at the close of 1954 and to 14,243 
at the close of 1955. 

While it is true that new banks continue to be organized, during 
the past 5 years the average annual rate has been 69 compared to 70 
during the 10-year period 1942-51. 

It should also be noted that these newly established banks have been 
nore than offset by mergers and absorptions, with the consequent con- 
version of many independent banks into branches. 

At the end of the period 1934-35, there were 15,869 banks; 1936-41, 
14,825; 1942-51, 14,618; and 1952-54, 14,364, which shows a steady de- 
cline of the number of banks in operation through these years. 

Since 1951 the number of branches of commercial banks has in- 
creased from 4,994 to 6,710, and of all banks, from 5,224 to 7,040, 
is of the close of 1955. 

Report further shows that the number of banks absorbed, merged: 
or consolidated for the period January 1, 1950, to June 30, 1952, were 
?l.and from July 1, 1952, to December 31, 1954, were 183. 

I do not have the figure for 1955, but according to the Annual Re- 
port of the Board of Governors of the Federal Reserve System for 
the year 1955, there were 442 denovo branches established ; 203 banks 
converted into branches: 44 branches discontinued, or a net increase 
for the year of 602 commercial bank branches. 

Senator O’Manonry. Mr. Ryan, in his testimony yesterday, Mr. 
Miller said, as I recall his words, in December 1955, there were about 
the same number of banks which you mentioned here: 14,243, but 20,000 
bank offices. 

Mr. Ryan. That’s right. 

Senator O’Manonry. These figures of the Federal Reserve don’t 
seem to deal with the facts from the same point of view, because the 
number is 7,040 branches of commercial banks. 

Is there a distinction between bank officers and branches of com- 
mercial banks? 

Mr. Ryan. Yes, the head office and then branches. The report shows 
the total number of all banks as of December 31, 1955, with 14,243. 

Senator O’Manoney. I would like to have the figures again by 
you and the figures given by Mr. Miller yesterday harmonized, and I 
think the staff will take care of that 

Mr. Ryan. Let’s take the figure of 14,243 and add 7,042 and you 
wet, 21,283. 

Senator Dirksen. As of what date? 

Mr. Ryan. December 31, 1955. 

Senator Dirksen. Ihaveit here. Mr. Miller said: 

As of December 31, 1955, there were approximately 14,284 banks and nearly 
21,000 banking offices operating in the United States. 

Your figure is 14,243. There is a little difference there. A dif- 
ference of 41 in your figures. 

Senator O’Manonery. But the difference to which I was referring 
was the difference in banking offices. 

Senator Dirksen. Yes, 21,000. 
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Mr. Ryan. Mr. Chairman, if you will take the 14,000 of banks and 
add 7.000 branches to it, that gives you approximately the same fig- 
ure—21,000 banking offices. 

Senator O’Manonry. The impression that was given by Mr. Miller’s 
testimony, at least to me, was that in referring to banking offices, he 
was including the home offices of the banks and was referring to branch 
banks or offices that banks had established elsewhere 
. Mr. Ryan. The home office is a bank, isn’t it? How can you ex- 
clude it ? 

Senator O’Manonery. I am not arguing the point one way or the 
other. [am merely trying to get the statistics coordinated. 

Senator Dirxsen. I got the same impression, Mr, Chairman, be- 
‘ause there were approximately 14,264 banks and nearly 21,000 bank- 
ing offices operating in the United States. I thought that was in addi- 
tion. 

Senator O’Manoney. That’s right. 

Then I questioned him about the number of banking offices which 
existed in 1921, as his statement said there were 30,812 banks in the 
United States. He said there were very few. And then it was agreed 


by him and his counsel to supply the committee with the figures for the 
two different institutions. 


Senator Dirksen. You are probably right. 

Senator O’Manoney. Proceed. 

Mr. Ryan. Quoting from the American Banker of May 17, 1956, on 
pages 1 and 9, the United Press reveals in its revised annual rollcall of 
corporations and business institutions in the United States with assets 
of more than $1 billion as of the end of 1955 that 20 banks and 4 bank 
holding companies rank among the 78 billionaire enterprises in the 
United States. 

The banks listed hold the following positions: 4, 6, 8, 16, 17, 18, 21 
93, 24, 33, 36, 39, 40, 44, 45, 53, 56, 60, 71, 75, and 78, the majority of 
which have gained their positions through the merger process. 

I think there are 2 exceptions there, Mr. Chairman. Nos. 21 and 24 
happen to be from Illinois and we don’t allow branch banking and 
these banks have grown through the natural process of hard work 
and not through mergers. I think these banks should be given that 
credit and distinction and I want to omit them from that statement. 

The holding companies listed hold the following positions: 14, 
38, 47, and 58 and we know that their positions have been attained by 
the purchase of banking institutions. 

The Annual Report of the Small Business Committee, as shown in 
Senate Report No. 129 of the 84th Congress, makes this statement: 
In view of the importance of adequate banking facilities to small-business men, 
your committee intends to pay very close attention to the future rate of banking 
eoncentration and the small business implications of any changes of this rate. 

Where is all of this going to lead? 

Are we going to centralize the credit machinery of the country in 
fewer and fewer hands? 

Are our smaller cities and villages to be a place served only by a 
branch of some distant banking house? 

Is the small bank that has been such a significant part of the com- 
munity to be extinguished in favor of distant landlordism? Should 


the credit of that community be in the hands of those who do not 
know the community ? 
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The Congress is faced with the responsibility of passing laws that 
will keep the management of our economic credit machinery well 
diffused and with the responsibility of seeing to it that the enforce- 
ment agencies are alert in carrying out the mandate of the Congress. 

Senator O’Manonry. It occurs to me to remark, Mr. Ryan, that if 
this trend to which you refer continues, the time may well come when 
a serious question will be raised by those in charge of economic con- 
centration as to whether each of the sovereign States of the sovereign 
Union should be represented by 2 Members in the United States Senate. 
If the States are economically to be reduced to the subordinate posi- 
tion in money and credit which has been described here and which 
has not been successfully contraverted, the eifect upon our political 
institutions is bound to be the same. 

Mr. Ryan. I think that is very true. I think one member of this 
committee has had some experience of that. 

Senator O’Manonry. Of that I am not advised. 

Senator Warkrins. Why speak in riddles? 

Mr. Ryan. I think if he wants to speak up, it is all right. 

Our association favors the tightening of antimonopoly laws and 
their rigid enforcement, as the fate of the economy of the Nation is 
dependent upon the maintenance of a free economy—an economy that 
is well regulated, where the little-business man has a fair chance of 
success, depending upon his intiative and ability and where the “great” 
are not permitted unfair advantage over our important citizen—the 
little man. 

We favor the passage of H. R. 9424 because we believe the small 
corporation has a measure of protection without harming the large 
corporation or preventing them from expanding under the free enter- 
prise system of our Government. 

The general objective of the antitrust laws is to promote competi- 
tion in open markets. This policy is a primary factor of private 
enterprise. 

In closing, may I quote Louis B. Schwartz, professor of Pennsyl- 
vania University : 


The purpose of the antitrust laws is to preserve liberty, freedom of choice and 
action, first in the economic sphere and ultimately in the political sphere as well, 
because political liberty is jeopardized if economic power drifts into relatively 


few hands. 

Senator O’Manoney. Mr. Ryan, when you were quoting from Mr. 
Silbert, the president of the Standard Factors Corp., from the article 
that he published in the American Banker of May 6, 1955, were you 
dealing with the study that was made by his organization and issued 
on April 24, 1956? 

Mr. Ryan. No. 

Senator O’Manoney. It is the identical thing. 

Mr. Ryan. Prior to that. 

Senator O’Manoney. Prior to that. There was a study made by 
that organization and issued on April 24, 1956, dealing with 737 manu- 
facturers in 3 major industries and 127 banks i in all parts of the coun- 
try. The interesting thing to me was that in this study of Mr. Sil- 
bert’s organization, the following material appears: 


According to the reports from the 727 manufacturers to this Standard Factors 
survey, we find that prior to the first Federal Reserve Board hike in rediscount 
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rate, 89 percent of the companies were regular borrowers from commercial 
banks. Today only 53 percent have bank lines. In terms of net worth here is 
a breakdown of the experience. 

Then the table deals with the net worth of companies in various 
categories, as for example, from 5 to 25,000, 25,000 to 199,000, 100,000 
to 500,000, 500,000 to a million; 1 million to 21%% million and finally 
all over 214 million. And it would appear from the two columns 
headed “percent of companies with bank lines in March 1955” and the 
“percent of companies with bank lines in March 1956.” the position of 
those over 214 million was not changed. They had 99 percent of the 
bank loans, whereas the position of all of the other categories had de- 
clined. Those between a million and 214 million had declined 1 per- 
cent, that is to say from 99 to 98. The same was true of those between 
500,000 and a million, 99 to 98. But below that the decline in bank 
loans, bank lines, was as follows: 

One hundred thousand to five hundred thousand, a decline from 94 
to 79 percent; between 25,000 and a hundred thousand, a decline from 
82 to 44 percent. In the category of between 5,000 to 25,000, a decline 
from 53 to 18 percent, thus showing a very rapid and steep decline 
in the capacity of the smaller business institutions to obtain bank 
credit. Is it possible that this may be a result of the concentration 
produced by mergers among banks as well as by the increased interest 
rate which is what Mr. Silbert was dealing with here? 

Mr. Ryan. Both may have an effect upon it, as I see it. Then I 
think there is probably another factor in there, because some of these 
smaller businesses that are affected, as you state in that report, have 
been able to build up their capital too out of their earnings and have 
not needed as much bank credit as they previously had. That is pos- 
sible. I think the mergers have had some effect upon it, there isn’t 
any doubt of that. 

a holding company situation, I think, has had a great deal of 
effect. 

Senator O’Manonery. Any other questions ? 

Senator Dirksen. How many of the 14,200 odd banks would you 
class as small banks, Mr. Ryan ¢ 

Mr. Ryan. We would like to class about 5,200; they are all members 
of our organization. 

Senator Dirksen. Would it actually be larger than that? 

Mr. Ryan. I think it would. 

Senator Dirxsen. Does the Federal Reserve report break that down 
on the basis of capital? 

Mr. Ryan. No. 

Mr. McHucu. Witnesses representing some of the banking institu- 
tions have testified that some of these bank mergers are necessary in 
order to provide the necessary credit facilities to meet the needs of 
the banking community. In other words, they suggest that the smaller 
banks are not able to make the loans which are needed. Has that 
been your experience ? 

Mr. Ryan. No. I don’t think that that is necessary at all. Right 
now I am in the process in our own bank of contemplating the making 
of a loan that is larger than we can handle. I contacted some of our 
correspondent banks and they are ready and willing and anxious to 
participate in the loan. This system has gone on for years and that 
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is just another fallacy in my mind that they are using to get bank 
mergers, the merged banks. 

Mr. McHueu. Do you think it is generally true throughout the 
Nation that when large loans are sought, banks invite the participa- 
tion of other banks in order to carry them ¢ 

Mr. Ryan. Yes. Wasn't there a loan that just came up lately about 
the Scandinavian Airline? What was that—5 million or 50 million, 
| believe? How many banks are participating? There are a half 
dozen banks participating in that. One bank is not taking it. What 
about the banks that handle all the municipal bonds, for instance. 
They all get together’ and participate in the purchase of them. One 
doesn’t buy them. 

Mr. McHvueu. Has it been your experience that the State and Fed- 
eral bank regulatory agencies have not been doing the job in attempt- 
ing to curb bank mergers? 

Mr. Ryan. I will eliminate the State. In my estimation I think 
that there is only one Federal agency that has not been doing the job 
and that is the Comptroller of the Currency. 

Mr. McHven. You say he has not been doing the job? 

Mr. Ryan. That’s right. He made the statement, I think, that at 
times he sees no harm in bank mergers, that they are a good thing. 
| can’t agree with him. 

Mr. McHven. For this reason, among others, you think it is neces- 
siry to amend the antitrust laws so as to make bank mergers subject 
to them ? 

Mr. Ryan. Ido. What happens when a large bank is going into a 
territory and takes over a bank that is independently held? They 
establish that bank as their branch and put a branch manager in there. 
He does not know the conditions in that community. He doesn’t know 
the people in the community. How can he be of service to the people 
of that community? Itis impossible. He is just a figurehead. Any 
loan that is made is referred to the head office. Who acts upon it? 
The people in the head office. The branch manager has no authority 
to make the loan. You’re taking away the independent banker and 
they are taking away the progress that has been made by the inde- 
pendent banker in any particular community. 

I blame some independent bankers for selling out to them. 

I think they are placing the dollar ahead of their community. Per- 
sonally I don’t go for that. 

Senator O’ManoneEy. Mr. Ryan, how many members are in your 
organization ? 

Mr. Ryan. 5,200. 

Senator O’Manoney. How does that compare with the member- 
ship in the American Bankers Association ? 

Mr. Ryan. We are about a third as big as they are. 

Senator O’Manoney. About what? 

Mr. Ryan. About a third, not quite a third. 

Senator O’Manoney. A third as big? 

Mr. Ryan. Yes. 

Senator O’Manonry. How many States are represented ? 

Mr. Ryan. We represent 48 States—now wait a minute. I take 
it back. The independent bankers cover all the States except the 
12 Federal Reserve districts and they have a separate organization, 
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the independent bankers of the 12 Federal Reserve districts, but we 
work very close with one another. , 

Senator O’Manoney. Does your testimony represent the view of 
the organization ? 

Mr. Ryan. Yes. 

Senator O’Manonry. Does it represent the view of the members 
of the organization ? 

Mr. Ryan. Yes, sir. 

Senator O’Manonery. Has that view been adopted at a formal 
session ? 

Mr. Ryan. Yes, sir. : 

Senator O’Manoney. Was there any debate about it? 

Mr. Ryan. None whatsoever. 

Senator O’Manoney. So you are in the position of speaking the 
view of the small independent bankers of the United States. 

Mr. Ryan. That is right. 

Senator O’Manoney. Is there anything more you care to add? 

Mr. Ryan. Only this, we may be small but we are pretty good 
fighters. 

Senator O’Manoney. Well, I love a fighter. 

Senator Warxins. The only way they wear you down is by attrition. 
They keep taking away your members by buying you out. 

Senator O’Manonry. You had the opportunity of sitting through 
the hearing yesterday. You probably will obtain a copy of the tran- 
script. 

Mr. Ryan. I hope I shall. 

Senator O’Manoney. If you do, we would be very glad to have you 
make such additional comment by written statement, if you wish to 
do so, as may occur to you. I don’t want to call you back but I do want 
to have the opportunity of having your analysis of the testimony which 
has already been given on behalf of the three Federal agencies. 

Mr. Ryan. I will be very happy to do that. 

Senator O’Manoney. With respect to the bill sent up by the Secre- 
tary of the Treasury. 

Mr. Ryan. Very happy to. 

Senator O’Manoney. Thank you very much, Mr. Ryan. We are 
very much indebted to you. 

Congressman Keating, will you come forward please? 

It has been very kind of you, Congressman, to yield to Mr. Ryan. 


STATEMENT OF HON. KENNETH B. KEATING, REPRESENTATIVE 
IN CONGRESS FROM THE STATE OF NEW YORK 


Mr. Keratrne. Very glad to do it, Mr. Chairman. 

Mr. Chairman, and members of the committee, I am appearing here 
in behalf of H. R. 9424, which is similar to though not identical to 
Senator Watkins’ bill, S. 3424, but my remarks will be addressed to 
this bill which has passed the House. It is identical with H. R. 8690, 
which I introduced at this session of Congress. 


Senator O’Manoney. May I interrupt you at the moment? Senator 
Watkins? 


Off the record. 
(Discussion off the record.) 
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Senator O’Manonry. Thank you. 

Mr. Keatrne. Mr. Chairman and members of the committee, H. R. 
9424 would amend section 7 of the Clayton Act so as to require certain 
corporations to give advance notice before merging their corporate 
identities with other corporations. We have had enough experience 
with the antimerger law of 1950 to recognize that it is a good law— 
and at the same time to be certain that it is importantly deficient in 
this matter of prior notice. 

It is a hardship on everyone concerned, and contrary to the public 
interest, to let mergers that raise antitrust questions become effective 
before the Department of Justice or the Federal Trade Commission 
get around to scrutinizing them. Yet that is how the law frequently 
works. 

The enforcement people are obliged to read trade and financial 
publications to pick up mere rumors about proposed mergers which 
might be subject to the act. And actually, they miss sometimes, for 
they are obliged to act on inadequate information. 

I invite your attention particularly to the exemption for any busi- 
ness merger where the combined stotal assets, capital, surplus, and 
undivided profit of the merging companies is less than $10 million. 
This rules out a multitude of cases where the reporting requirement 
might be a hardship on the one hand and where it might impose un- 
reasonable burdens on the enforcement authorities on the other. 
Mergers of companies with less assets than this total would still be 
subject to scrutiny, and might be prohibited under the Antimerger 
Act if required, but they would be exempted from the prenotification 
procedures. 

The time fixed is 90 days, and the companies would be required to 
furnish supplemental information as may be requested within a period 
of 30 days after the initial notice. 

You observe, of course, that the primary responsibility is on the 
merging companies themselves. The burden of preparing and filing 
the initial notification would fall on them in all cases, so that the en- 
forcement responsibility of Justice and the FTC would not be signifi- 
cantly increased. 

The bill has adequate teeth. Willful failure to submit a notification 
as required would call into play civil penalties ranging from $5,000 to 
$50,000 for each offense. 

You will note that there is a desirable safeguard against possible 
hardship, in that the 90-day waiting period may be waived and dis- 
pensed with by the enforcement agencies on a proper showing that the 
public interest requires it. There are a number of situations, such as, 
for example, the liquidation of a bankrupt estate, where a prompt 
merger by sale would be very desirable, and the law makes provision 
for this contingency. 

The question has been raised about mergers which might need to be 
put through fast for any number of a variety of reasons, and there is a 
provisions where the Attorney General and FTC can waive this 90- 
day requirement. 

Enforcement is to be by the injunctive processes of the Federal 
courts, with the burden on the Government to make an appropriate 
showing of necessity for the injunction in each case. Under ‘ailieary 
doctrines of equity, the court may grant injunctive relief before an 
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allegedly illegal merger has taken place, in order to avert irreparable 
injury. 

There are no peneies except those for willful failure to give notice, 
which I have already described. 

Great care had to be taken to exclude from this measure those trans- 
actions which are not really mergers at all, and which are thus not 
appropriately subject to the advance notification requirements. A 
bulk sale of the entire stock in trade of one company to another, in the 
ordinary course of the latter’s business, would be an example of an 
exempt type of transaction. 

Routine acquisitions and divestment of stocks or other assets not 
involving transfer of control are also excluded. And the exemption 
also applies where the assets to be acquired are less than 5 percent of 
the capital, surplus, and undivided profits of either one of the merging 
companies or a total of $5 million, whichever is less. 

The substance of this bill was described and requested by President 
Eisenhower in his Economic Report to the Congress, last January. 
It also has the unqualified support and approval, I understand, of the 
Department of Justice and the Federal Trade Commission. 

I understand since our hearings and since action in the House, op- 
position has been voiced by the Treasury Department at least to the 
inclusion of these provisions in an amendment to the Clayton Act. 
That was not before us. when we considered it, except Mr. Gidney, the 
Comptroller of the Currency, had testified to that general effect. 

Senator O’Manoney. The effect of the bill, which was sent up by the 
Secretary of the Treasury and introduced yesterday by Senator Ful- 
bright, gives the banking agencies complete discretionary authority. 
There is no effective prohibition against mergers. 

Mr. Krarine. Yes. I am opposed to that. I don’t think that has 
enough teeth in that and J think this should rest with the Attorney 
General. 

I don’t think that the banking agencies have or are sufficient in and 
of themselves to police themselves. 

Senator O’Manoney. This bill gives the Attorney General the right 
to respond to a request for an opinion and that is about all. 

Mr. Keartine. I don’t think that is enough. I don’t think you can 
handle this situation properly and I believe that is the substance in 
general, although that was not specifically the question put to him, 
but I think that is the tenor of Judge Barnes’ testimony before us 
when he appeared. 

It is a very natural reaction for anyone in the banking business to 
have, but I don’t agree with it. 

When this measure was before us in the House, there was no sub- 
stantial opposition from the business community itself. 

I understand that more has developed since we took up the bill. 

The premerger notification, while not tying the hands of the en- 
forcement authorities, nevertheless permits ordinary merger transac- 
tions to be submitted and approved or disapproved before they actually 
take place. The merging companies are no longer required to act at 
their peril. And this is a feature which, it seems to me, should win 
the support of businessmen who might be subject to the new law. 

They are always complaining, and with considerable justification 
about the uncertainties of the antitrust laws and it seems to me that 
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something of this kind will permit them to have a place where the 
barn door tan be locked before the horse is stolen rather than after, 
which so often happens now. 

In conclusion, let me speak briefly about the real purpose and due 
effect of this law, as well as other laws which have been vigorously 
sponsored or supported by this administration. In my view, we have 
come to realize that in the application of the antitrust laws, mere big- 
ess, by itself, is not the a not necessarily the most important, 
criterion. Bigness is one of the red flags. But the real test might 
be better described as the independence of the individual company in 
the total competitive scene. 

We recognize that very large and powerful companies may some- 
times be stripped of their independence, through unfair competitive 
pressures, or through devices such as merger or interlocking controls. 

On the other hand, some of the largest companies are about as inde- 
pendent as could be imagined, with fierce and unbridled competition 
facing them at every turn. And the converse is true: It is quite pos- 
sible for monopoly situations in flagrant violation of the antitrust 
laws to develop among relatively small companies or within restricted 
fields; and certainly, the fact that a business enterprise is small does 
not guarantee its independence or freedom from restraints which 
might call for the application of the regulatory power. 

| am very happy to have this opportunity to discuss this legislation 
with you and feel that it does merit support from the distinguished 
lawyers that comprise the membership of this committee. 

Senator O’Manoney. Thank you very much, Congressman Keating. 
lt is a clear and explicit statement such as we would normally expect 
from you. 

Mr. Keating. Thank you very much. 

Senator O’Manoney. Are there any questions ? 

Senator Dirksen. No questions. Just this observation by way of 
amplification. I noticed that in the President’s Economic Report he 
particularizes five items there, namely prenotification, eliniion 
io banks, application to holding company acquisitions, giving the 
United States authority to act in interstate mergers, to issue cease 
and desist orders, and make them final unless they are appealed on 
judicial review and giving the Attorney General power to secure the 
necessary information and to resort to civil rather than criminal ac- 
tion, 

All those things the President did particularize in the Economic 
Report. 

Mr. Kearrye. And all those things, it may be no surprise to the 
Senator from Illinois, to know, I agree with wholeheartedly. I think 
they are all constructive suggestions for amendment in our antitrust 
laws and I am very happy that the President has recommended them. 

This bill covers the first two of those proposals. 

Mr. McHven. Congressman, it has been claimed that the 90-day 
waiting period might seriously hamper a number of small business 
mergers which have no anticompetitive consequences because of the 
need to move quickly, for instance, at the end of the year where for tax 
purposes a merger should be consummated quickly. Has it been your 
experience that that is a real criticism ? 

Mr. Keatrne. I can understand why that is voiced but I think, Mr. 
McHugh, that is taken care of by the waiver provision giving to the 
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Attorney General the power to waive that 90-day period and on a 
proper showing I have no doubt he would. He would set up an ad- 
ministrative arrangement in his office to take care of just exactly that 
sort of situation, 1 would expect. 

Mr. FriepMan. With respect to provisions dealing with bank asset 
acquisitions, the Chairman of the Federal Reserve Board testified 
before your subcommittee, and before this subcommittee yesterday, 
that he would not wish the Federal Reserve Board to have the author- 
ity to enforce section 7 with respect to banks. Whether or not the 
law is amended, he prefers not to have jurisdiction even for stock 
acquisition. Now under the provisions of H. R. 9424, the Federal 
Reserve Board would continue to have jurisdiction over bank mer- 
gers. Do you have any comment to make with respect to the feeling 
of Mr. Martin that the Federal Reserve Board should be str ipped of 
that jurisdiction and the Attorney General should have exclusive 
jurisdiction over bank mergers ? 

Mr. Keratrnc. The Federal Reserve Board does not want the juris- 
diction ¢ 

Mr. Frrepman. That is correct. 

Mr. Kearine. I would think that is a constructive thing. The 
purpose of putting in not only the Attorney General but also the par- 
ticular board or body that had jurisdiction over the transaction was 
because it was felt that they would want that and would want to have 
a hand in it, and wouldn’t want the entire authority to rest with the 
Attorney General. But if there are one or more agencies who do not 


feel they should entetr into it, I would say amend it and strike them 
out. 


Mr. Frreoman. Thank you. 


Senator O’Manonry. Thank you very much, Congressman. We 


appreciate your appearance here today. It has been most helpful. 
Mr. Keating. Thank you very much. 
Senator O’Manoney. Mr. Howell? 


STATEMENT OF CHARLES HOWELL, NATIONAL ASSOCIATION OF 
SUPERVISORS OF STATE BANKS 


Mr. Howetyi. Mr. Chairman, I am Charles Howell. I am com- 
missioner of banking and insurance for the State of New Jersey, but 
I am appearing here today in my capacity as chairman of the legis- 
lative committee of the National Association of Supervisors of State 
Banks. 

Two bills to prevent monopolies and diminution of competition 
resulting from bank mergers have passed the House of Representa- 
tives and are now before the Judiciary Committee of the Senate. 

They are H. R. 5948 and H. R. 9424. A third bill is being proposed 
and may be introduced soon. It will be referred to in following dis- 
cussion as the tentative bill. 

None of these bills are necessary or desirable from the standpoint of 
bank merger control. Present statutory authority is sufficient. Nor 
from the antitrust standpoint is any bill required. In the long run 
antitrust laws are designed to stimulate and maintain new business 
opportunities and to prevent price fixing upon commodities. New 
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business opportunities in the banking industry do not exist as a matter 
of right, but as a matter of license. Spacing policies are adhered to 
in order to prevent destructive competition. In a matured controlled 
industry, new business opportunities cannot be enhanced by antitrust 
protection. Under existing law the right of supervisors to charter 
new institutions is unimpaired. 

The commodity of a bank is money. From a price-fixing stand- 
point, then, the only objectives of antitrust laws with respect to bank- 
ing would be the fixing of interest rates on borrowings and the estab- 
lis shing of interest rates paid on deposits. Interest rates on deposits 
are already specifically controlled. Interest rates on borrowings are 
the subject of many usury statutes and specific permissive statutes for 
particular type loans. Moreover, the nationwide money market tends 
to maintain more or less uniform rates w ithin the statutor y maximum. 

Under existing law State bank supervisors have, in effect, exclusive 
jurisdiction to approve or disapprove any bank merger where the 
receiving institution is a State bank. Where the receiving institution 
is a national bank, the Comptroller of the Currency exercises similar 
power. 

Both the Federal Reserve Board and the FDIC have only a limited 
authority in cases of member banks and insured banks, respectively. 

This authority, however, is confined within the very narrow limits 
of capital fund calculation and branch approval. At present the 
broad questions of merger policy are in the sole domain of the official 
responsible for the operation of his own system; the State supervisor 
and the Comptroller of the Currency. This is as it should be, as 
situations arise whereby the internal condition of a bank, the intimate 
details of which are known only to the supervising authori ity, requires 
a merger. 

Antitrust concepts have not, up to now, been the subject of express 
statutory application to bank mer gers. Neither the Sherman nor the 
original Clayton Act applied to mergers, and the 1950 amendment to 
the latter act applies to mergers of corporations under the jurisdiction 
of the Federal Trade Commission. 

It isa fact, however, that in spite of the statutory void, the objectives 
of antitrust laws cannot be overlooked by the supervisory authorities 
in exercising their discretion over bank mergers. In adopting spac- 
ing policies, preventing destructive competition, assessing a proposed 
merger against the banking system of the area, whether it ‘be primarily 
independent or chain, the supervisor constantly seeks to prevent situa- 
tions which would not be in the public interest. Nor are supervisors 
unaware of the necessity of new banking institutions, though the need 
must always be weighed against the more fundamental mandate to 
protect depositors and stockholders of existing institutions. 

It is, therefore, doubtful that any new legislation i is at all desirable. 
Assuming, however, that additional legislation might emphasize and 
clarify the duty of the bank supervisor in this regard, it would seem in 
the best interest of the public, and the banking industry which serves 
it, to place the responsibility squarely upon the shoulders of the indi- 
vidual who is responsible for the oper ation of the particular system 
which he supervises; that is, the Comptroller for national banks and 
the State supervisor in the case of State-chartered institutions. Not 
one of the three bills here considered accomplishes this objective. 

79425—56——12 
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H. R. 5948 


This bill (H. R. 5948) has been passed by the House of Representa- 
tives. It imposes the restrictions of the Clayton Act upon the acquisi- 
tion of assets by a State or National bank and it prohibits mergers, 
whether they be of the cash for assets or stock for assets variety, where 
the result would be substantially to lessen competition gr tend to 
create a monopoly. 

It contains no provisions making it mandatory on merging institu- 
tions to obtain advance clearance from any Federal agency whatsoever. 
It is only after a merger is consummated, however, that jurisdiction to 
compel a hearing may be taken by the Federal Reserve Board, and 
that the United States Attorney General may seek to obtain an injunc- 
tion. ‘The system of advance clearance procedures established by the 
Attorney General with respect to FTC mergers may also, under the 
act, be utilized by banks, 

This bill is the least onerous for State bank supervisors and involves 
less injury to the survival of the dual banking system that any of the 
bills here considered. 

H.R. 9424 


This bill has also been passed by the House of Representatives. 
The first part of this bill is identical with H. R. 5948. In addition, 
however, this bill provides that no corporation subject to the provi- 
sions of the Clayton Act, where the total capital, surplus, and undi- 
vided profits of the merging corporation is in excess of $10 million, 
may merge until 90 days after giving notice of the merger to the 
appropriate board, which in the case of bank mergers would be the 
Federal Reserve Board. 

The act sets forth the detailed information required in the notice and 
provides that additional information must be supplied within 30 
days after the Board or the Attorney General so requires or requests. 
A severe civil penalty is imposed for failure to furnish required infor- 
mation (under H. R. 9424). 

Both the Attorney General and the Federal Reserve Board are 
clothed with authority to object to the merger. The bill does not 
require prior consent of the Federal Reserve “Board or the Attorney 
General as a condition precedent to the merger. It superimposes 
upon existing procedures, however, complicated ‘and overlapping time- 

table schedules which would be difficult if not impossible to dovetail 
with various State laws. 

The length of time which a merger may be delayed by requests for 
additional information is left indefinite. From a practical as dis- 
tinguished from a legal standpoint, the bill would deprive the State 
superintendent or the Comptroller of the Currency of the necessary 
freedom of action heretofore exercised by those supervisory authori- 
ties. No supervisory authority would feel able to make a decision 
without the sanction of the Federal Reserve Board and the Attorney 
General, even though those latter agencies are not required to make 
any decision whatsoever. 
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This bill apparently has not yet been introduced and its exact terms 
ire not available. As understood, however, it would amend section 
is (c) of the FDIC Act. 

It would vest the Board of Governors of the Federal Reserve Sys- 
tem, If the receiving bank is a State member bank, and the FDIC if 
the receiving bank is a State nonmember bank, with jurisdiction to 
approve or disapprove a merger. 

The prior consent of both “these agencies would under this bill be 
| prerequisite. In addition to other fac ts, these authorities would 
RB Fei. the effects of the merger upon competition and tendency 
towards monopoly. Consultation with other authorities, not includ- 
ing the State supervisor, is mandatory and consultation with the 
Atta ney Gener ia is permissive. The bill (proposed by Treasury 

bill) is technically defective inasmuch as there is no provision for 
the procedure to be followed in obtaining consent of the appropriate 
agency and no time limit placed upon “the authority in giving or 
withholding its consent. 

This bill would greatly broaden the powers of the Board of Gover- 
nors and the FDIC with a resultant decrease in the powers of the 
State supervisory agency. The only exclusive jurisdiction which 
would remain within the purview of the State supervisory agency 
would be the remote case of a receiving institution being a State non- 
member noninsured bank. Duplication of effort, “buckpassing,” and 
endless delays could be anticipated. 


CONCLUSION 


The tentative bill is by far the most objectionable of the three 
bills considered. It would represent a major intrusion of Federal 
vuthorities into the State banking system, deprive State supervisors of 
effective discretion, and require multiple consent. There has been 
no demonstration that the Federal authorities are better equipped to 
assess asset concentration and competition in a State ae system 
than the State supervisor who is familiar on a day-to-day basis with 
his own system. 

H. R. 9424 is the next most objectionable of the bills considered. 
inetiaal of requiring multiple consent, this bill substitutes confusion, 
delay, and uncertainty. In the atmosphere created by the bill, it is 
difficult to determine how a State supervisor could exercise discretion 
in a decisive manner. 

3. The least objectionable of the bills considered is H. R. 5948. This 
bill represents less of a Federal invasion into the State banking sys- 
tem than other bill. It would formalize the procedure adopted by cer- 
tain State supervisors whereby the Attorney General is consulted be- 
fore the supervisor makes his own decision. 

The National Association of Supervisors of State Banks is com- 
posed of the supervisory officials of all of our States and Territories 
and the gentlemen who have the control and supervision over the 
State-chartered institutions, and I might say that they amount in total 
assets as of the end of 1954 of something around $129 billion, which 
would be approaching 50 percent of all the banking assets of those on 
deposit in our country. 
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Senator Dirksen. Are these individual memberships; are they ? 

Mr. Howenn. Yes, sir; they are. The supervisory officials of each 
State. 

Senator Dirksen. It is a small organization. 

Mr. Howe.i. Small, but having quite a responsibility. I might say 
that in New Jersey, for example, the State banks, while lesser in num- 
ber than the national banks, do exceed them in assets of deposits to 
some modest extent at least, so we have quite a responsibility in the 
business. 

Our association, our legislative committee, our executive committee 
and membership at large have given rather considerable and lengthy 
consideration to a number of the legislative proposals that are before 
your committee and have been before the House and, after that lengthy 
consideration, rather strongly and preponderantly believe that present 
authority and past decisions and so forth have been in the public inter- 
est, and are not enthusiastic about additional legislation being passed. 
They have some reasons for that; but I think they believe—which I 
will go into—but I think they believe that, if further legislation is 
passed in this field, the power should more properly be delegated to the 
appropriate supervisory agencies, either Federal or State. We depart 
from the ABA position rather strongly on that in not favoring the bill 
that has been sent up by Treasury and introduced by Senator Ful- 
bright because that bill ignores and takes away the last vestige of au- 
thority of the supervisory agencies and lodges it all in the Federal 
supervisory banking agencies, and we think in fact that would be the 
most objectionable bill of all those that have been introduced. 

Senator Dirksen. Are you appointive? 

Mr. Howetx. Appointed by the Governor. 

Senator Dirksen. Is that true generally of all supervisors? 

Mr. Howe tu. It is mixed. There are a few legislative. Some are 
appointed for a term. Some consequently coincide with the term of 
the Governor and serving at his pleasure. 

I would say the majority are appointed. We feel that in general 
the antitrust laws are designed to stimulate and maintain new busi- 
ness opportunities and to prevent price fixing upon commodities. 

Senator O’Manonry. May I interrupt you to say that I understand 
you to interpret the bill sent up by the Secretary of the Treasury yes- 
terday and introduced by Senator Fulbright to have the effect of 
centralizing in the Federal agencies practically all control ? 

Mr. Howe rt. Yes. 

Senator O’Manoney. May I hand you a copy of the text of the bill 
and ask you to point out the language you have in mind? 

Mr. Howe tt. I have read it and the language is there by omission 
rather than by insertion in that it ignores or gives not even consultative 
powers to the State supervisory authorities. Not that consultative 
powers in it would be enough. 

Senator O’Manoney. In other words, there is no savings clause to 
preserve State authority ? 

Mr. Howetu. That’s right. As it exists now, where a merger goes 
into a State charter, the State supervisory authority has what amounts 
to the final say, subject, of course, to the general provisions of the Sher- 


man Antitrust Act and the limited application of the Clayton Act 
to bank mergers. 
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Senator O’Manoney. An interesting case was cited this morning by 
Congressman Celler, chairman of the House Judiciary Committee. 

Mr. Howe... I heard that. 

Senator O’Maunoney. In which the banking commissioner of New 
York City, Mr. Mooney, had refused to permit two State banks to 
merge bec ause he believed that the effect would be to substanti: ally 
lessen competition. Thereafter, however, a national bank effected the 
merger with 1 of the 2 State banks and that was approved by the Fed- 
eral authorities. 

Mr. Howe.u. Yes. I thought that was a very interesting example 
that you gentlemen should probably be interested in. 

As it is now, where the ev entual merger goes into the charter of the 
State bank, the Federal agencies have only a very narrow jurisdiction 
in the field of diminution of capital. If there is no diminution of 
capes they have no authority to intervene except they have a little 
bit of say about the granting of a branch which might be necessary 
by virtue of one bank or the other becoming a branch of the merged 
institutions. 

Senator Dirksen. Mr. Howell, in the case of two uninsured State 
institutions, the bill actually would not apply? 

Mr. Howe.tu. No; it would leave them out altogether. Fortunately, 
to date, we don’t have any of them in New Jersey. But there are a 
number of them throughout the country. That bill would leave them 
out of consideration altogether then. 

Mr. Frrepman. Under the bill, the power of the State bank super- 
visors to veto a proposed merger would be preserved, would it not? 

Mr. Howe tu. I don’t believe it would. 

Mr. FriepMan. You have a question about that, too? 

Mr. Howey. There might be some indirect way in which we would 
have some control, but I doubt if it would mean very much. We 
would not have any say about it. 

I might say that I think new business opportunities don’t exist as a 
matter of right in banking. We havea little bit different circumstances 
in what might be described as a matured and controlled and regulated 
industry, w chere spacing and limited charter opportunities and author- 
ity over branches and so forth exist in the supervisory authorities and 
do not exist as a matter of right. The theory there I presume is that 
really ruthless or extremely concentrated competition in the bank- 
ing field would not be in the public interest or in the interest of the 
depositors or even to a lesser extent the stockholders, so it isn’t a free 
and unregulated industry, where competition should be perhaps as 
strong and as flourishing as in some other industries. 

Mr. Frrepman. Mr. Howell, just to make the point clear, do I un- 
derstand you correctly that you feel under the draft bill even if the 
State bank supervisor disapproved a proposed merger of two State 
banks that that merger could be consummated if the Federal agency 
approved it ? 

Mr. Howet. I don’t think probably it would be very likely and I 
suspect there are some provisions in our State statutes that would still 
reserve substantially that power to us. I think probably that is the 
right answer to it. 

Mr. Frrepman. Thank you. 

Mr. Howeux. The commodities that banks deal with of course are 
money, and there are not too many ways in which they can compete 
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substantially ; it would be in the interest charged on loans, and the in- 
terest paid on deposits. Both of those are regulated by statute. The 
usury laws and the specific laws that apply to special types of loans, 
there are limits on those, caps on them at least. Banks can go below 
those, but they are rather fixed in that respect and also by virtue of the 
fact that there comes about pretty much a national monetary rate, 
going rate of interest, and so forth, affected of course by the actions of 
the Federal Reserve Board in changing their rediscount rates and the 
demand that exists for money at the time. So that is probably more 
of a determining factor than anything else. On the rates paid on de- 
posit, they are subject to statute as to the State banks and by regu- 
lation of the Comptroller of the Currency for national banks, so there 
is an effective cap or limit on what they can pay depositors on deposits. 

Mr. McHuen. Do any of the State laws contain specific provisions 
requiring the straight regulatory authorities to give attention to cer- 
tain competitive considerations in passing upon bank mergers? 

Mr. Hower. I would say that they don’t do it as specifically as 
that, but they in general would provide that either chartering or 
mergers or branching that they would take into consideration the 
needs of the community, the impact upon competition, and the pub- 
lic welfare. 

Mr. McHwuen. They would specifically take into account the im- 
pact upon competition ? 

Mr. Howext. I don’t think our law says anything about competition 
but when you speak of the public welfare, you get into considerations 
of competition and monopoly and so forth that I think supervisors 
generally do pay attention to, having the background of the public 
welfare and having an awareness of the general powers of the Sher- 
man Act and the limited application of the Clayton Act. 

I would say by and large in the past, to the best of my knowledge, 
supervisory authorities of both State and Federal—but mainly speak- 
ing for the State—would think of that as the prime consideration, the 
impact on competition where a proposed merger comes to us for 
approval. 

There are other things, many of which have been explained here, 
that enter into specific situations. I think bank supervisors and 
bankers generally in the majority of cases agree that mergers that 
have occurred, including those large ones in New York, have so far 
not had any substantial effect on reducing competition and that in 
the main perhaps they have intensified competition in that area, al- 
though I am sure if additional proposals came along to merge some 
of these other giants that already exist, probably you will have to pull 
up pretty short and approach them with a dim view if any further 
large bank mergers occurred in that area or other areas of the coun- 
try. 

Mr. McHven. Do you think it would be the general view of State 
bank regulatory agencies that the type of mergers which have taken 
place in New York would not have caused substantially less competi- 
tion ? 

Mr. Howe. That has been my observation from discussing it with 
a number of my colleagues and people from the other supervisory 
agencies. It is possible to reduce the number of competitors and still 
intensify competition under certain circumstances. I think most of 
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them feel that that is what is happening to date in New York. If it 
went further than that, it might get into an entirely different area. 

Mr. McHveu. That is pretty much the position which the Comp- 
troller of the Currency takes with reference to that situation. 

Mr. Howeu. Yes; I guess the ABA, although | don’t know whether 
they dealt with that or not. 

Senator O’Manonery. What are the standards provided by the 
statutes of New Jersey governing the discretion of the supervisor ? 

Mr. Howe... They are not very specifically outlined, Senator. 
They are more what I have previously mentioned, whether it would 
be in the public welfare, would serve the needs of the community, 
would have a reasonable prospect of success and along those general 
lines. I’m sorry I haven’t got a copy of our specific provision on that 
with me. But they don’t make— 

Senator O’Manonry. What is the situation generally speaking in 
State laws throughout the country on this particular point ? 

Mr. Howex.. I would guess that it would be pretty much that, that 
very few of them would have any specific provisions in dealing with 
the reduction of competition. 

Senator O’Manonrey. In other words, the committee would under- 
stand from your testimony that the States do not have effective anti- 
merger laws with respect to banking. 

Mr. Howe xt. I would not like to say that. That assuredly is the 
situation but I feel that is probably the situation generally. 

Senator O’Manoney. Isn’t it the fact that since legislation dealing 
with these matters, banks included and all industries and corporations 
and the like, originated in the States and became a matter of great 
Federal concern, when by reason of modernization, State corporations 
began to expand their operations throughout the United States, that 
the States depended upon the common law rather than statutory law 
to provide antimonopoly sanctions ? 

Mr. Howext. I think that is probably true. 

Senator O’Mauoney. The Sherman Act was passed in 1890 by the 
Federal Government as the first of the antitrust laws, because State 
corporations were expanding into the Federal field and Congress felt 
that at that time it was necessary for the National Congress to set up 
: bar against monopoly, but we have not been awfully successful in 
that. 

Mr. Howe. No. I think they have properly started such a law and 
perhaps we can refine and improve on it as we go along. 

Senator O’Manonry. I take it from listening to your summary and 
glancing over your written statement here that you want discretion 
to remain in the State banking authorities and you rather tend to 
advocate discretion over national banks in the national field in the 
Comptroller. 

Mr. Howe tt. That is pretty much the view of our association. 

Senator O’Manoney. Don’t you feel that in the national field, that 
there has been growing evidence of the need of antitrust legislation 
with respect to bank mergers ? 

Mr. Howe tt. Well I don’t feel strongly that way and the associa- 
tion feels rather strongly to the contrary, that these features of com- 
petition and antimonopoly, tendency toward monopoly and so forth, 
have been effectively dealt with by the appropriate supervisory bodies 
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or officials in the past and that they are the best informed, have the 
most knowledge of local situations and local banking situations and 
areas, to be the best judge of that and still do it within the realm of 
the public interest. 

Senator O’Manoney. Well, to summarize your position, then, rather 
briefly, it is this: That you don’t want the discretionary power, what- 
ever it may be of the State supervisors to be interfered with by a 
Federal law ¢ 

Mr. Howe tx. That’s right. 

Senator O’Manonry. Secondly, you are completely opposed to the 
bill sent up by the Secretary of the Treasury, the so-called tentative 
bill? 

Mr. Howexn. That is the most objectionable one. 

Senator O’Manonry. And rather the approval of the bill passed by 
the House which was H. R. 9424, which you would approve, if you had 
to approve any, than the bill which was previously reported, namely 
H. R. 5948. 

Mr. Howetr. We refine our position a little more than that. There 
were two bills passed by the House, both sponsored and introduced by 
Mr. Celler. The first one was H. R. 5948 and we believe that that does 
the least violence to State supervision and does have some things to 
recommend it. 

If further legislation is needed, when we go beyond that to the 
second Celler bill, H. R. 9424, we feel that from a practical and work- 
able sense, as contrasted with a legal sense, that it sets up quite a few 
rather cumbersome procedures of preclearance and so forth, that while 
on paper they don’t look too bad, in practice they would be so cumber- 
some and difficult to deal with that it would make it a very difficult job 
for the supervisor to function in the case of a merger. 

Senator O’Manoney. I take it in general your position is that you 
don’t want either private management or public management of your 
banking field to control the banking operations of the State authori- 
ties? 

Mr. Howe t. I think that is substantially true, sir. 

Senator O’Manonry. Now, any other questions ? 

Mr. Cotuins. Mr. Howell, would you think that the bill introduced 
by Senator Fulbright would so preempt the State banking procedures 
or the regulatory acts of various State agencies, would it go down so 
far as to possibly invalidate some of the State banking acts under the 
theory of the Supreme Court decision in the recent Nelson case. 

Mr. Howe. I don’t know whether I can answer that properly or 
not. I am not a lawyer. I am a former lawmaker, and have some 
ideas on these things, but I don’t think I am well enough informed to 
give an answer to that. It would mainly strip us of one of our most 
important functions as to approval or denial of mergers, especially 
approval where the charter was a State charter and shut us out of that 
field just about completely and in the interests of State rights and the 
maintenance of a sound healthy dual banking system. We feel that 
would be improper. 

: Senator O’Manonry. How many State banks are there in New 
Jersey 


S Mr. Howetr. About 123, no, 131 of which 23 are mutual savings 
anks., 
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Senator O°’Manoney. Have there been recent mergers ‘ 

Mr. Howetu. There have been a few. There have not been any 
mergers of any so-called giants or very large institutions. They have 
been mainly—— 

Senator O’Manoney. That is the situation. Has it been one to 
justify the inference or the conclusion that there was a tendency to- 
dese the merger of State banks? 

Mr. Howern. I would say not, Senator, but I would also say that 
if it went much beyond what it has so far, then that might be a point 
of real concern. 

Senator O’Manonry. Are new State banks being established ? 

Mr. Howein. Yes. For about 25 years before I became commis- 
sioner, there was only one new State charter started. About the time 
[ came in, there seemed to be an epidemic starting up and I thought 
I would have nothing else to do but deal with new charters. 

Senator O’Manonry. Was it a benign epidemic ? 

Mr. Howety. In the main I would say so. There are areas in the 
State that are advancing fabulously populationwise and there are new 
regional shopping centers coming up that would need new banking 
facilities. 

Senator O’Manoney. Is there any competition between State banks 
and National banks for the banking business in such areas? 

Mr. Hower. Yes, I would say there is competition very definitely. 
But on the other hand I would say we have had a reasonably good 
working relationship with the Federal authorities. If we get an ap- 
plication for a charter or a branch, they would usually respect our 
priority there and wait until we decide on ours before they would 
act on one that they had for the same area. 

Senator O’Manonry. Would you object to a provision in Federal 
law which would tend to prevent a merger of a National bank with a 
State bank, the acquisition of the State bank by stock or by assets 
when that acquisition would have the effect of lessening competition ; 
would you art to such a provision ? 

Mr. Howety. I don’t think you could validly object to that. More 
important is the mechanics, and so forth, involved in making the de- 
cision; that would be more important. Knowing your record and 
background and accomplishments in the field of restraint of trade and 
keeping free competition going, I would have a good bit of confidence 
personally in your chairm: anship of this committee in wor king out a 

proper solution to that. 


Senator O’Manoney. That is a very good statement, for which I 
thank you. 


We are very much obliged to you, Mr. Howell. Thank you so much 
for your patience in awaiting the ¢ all. 

Mr. Howein. Thank you, sir. 

Senator O’Manonry. The committee will stand in recess until 2 
o'clock this afternoon when the first witness we hope, will be the re 
sistant Attorney General in Charge of Antitrust, Judge Stanley N. 
Barnes, followed by Mr. Herbert he Bergson of the antitrust section of 
the American Bar Association. 

Others are on the list and they will be heard as time permits. 

The committee is now in recess until 2 o’clock this afternoon. 


(Whereupon, at 12:30 p. m., a recess was taken until 2 p. m. of the 
same day.) 
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AFTERNOON SESSION 


Senator Lancer (presiding). Come to order. 

We will hear the testimony of Judge Stanley Barnes, head of the 
Antitrust Division of the Department of Justice. 

Will you proceed, Judge Barnes ? 


STATEMENT OF STANLEY N. BARNES, ASSISTANT ATTORNEY GEN- 
ERAL; ACCOMPANIED BY ROBERT BICKS, LEGAL ASSISTANT, 
DEPARTMENT OF JUSTICE 


Mr. Barnes. Mr. Chairman, I appear today at the request of your 
chairman to present Department of Justice views on H. R. 9424. This 
bill, passed unanimously by the House of Representatives on April 
16, 1956, has three major goals. 

First, H. R. 9424 would amend Clayton Act, section 7, to cover bank 
asset as well as stock acquisitions. Second, the bill would require 
notification to the Department of Justice and the Federal Trade Com- 
mission or appropriate regulatory agency by certain corporations 90 
days before they propose to mer ze. “And, finally, the pending propo- 
sal would give the Federal Trade Commission power to seek court in- 
junction against any merger the Commission deems may violate sec- 
tion 7 before the merger is consummated and before the Commission 
has begun any formal proceeding under section 7. 

To each of H. R. 9424’s provisions I now turn. 

First, the pending proposal would plug a loophole left by present 
section 7’s failure to cover asset acquisition by banks. On the one 
hand, that provision’s stock acquisition bar applies to all corporations 
“engaged i in commerce.” 

Section 7’s asset acquisition portion, in sharp contrast, covers only 
corpor: tions “subject to the jurisdiction of the Federal "Trade Com- 
mission.” 

Further, section 11 of the Clayton Act exempts banks from Federal 
Trade Commission jurisdiction: by specifying that “authority to en- 
force compliance” with section 7 “is hereby vested * * * in the Fed- 
eral Reserve Board where applicable to banks, banking associations, 
and trust compaines.” 

On the basis of these provisions this Department has concluded that 
asset acquisition by banks is not covered by section 7 as amended in 
1950.7 

As a result, section 7 is for practical purposes useless to cope with 
what the C omptr oller of the Currency has described as “this recent 
trend of (bank) mergers, consolidations, and sales.” * Corroborating 
the risk in bank mergers, the Chairman of the Board of Governors 
of the Federal Reserve Board concluded that bank mergers “have 


1 Reaching the same conclusion, a House Judiciary subcommittee staff report explained 
that, because of revisions in amendments to sec. 7, ‘‘* * it became impracticable to in- 
clude within the scope of the act, corporations other hain those subject to regulation by 
the Federal Trade Commission. Banks, which are placed squarely within the authority of 
the Federal Reserve Board by sec. 11 of the Clayton Act, are therefore circumscribed 
insofar as mergers are concerned only by the old provisions ‘of sec. 7 * *” (staff report 
to Subcommittee No. 5 of the Committee on the Judiciary, House + Representatives, 
$2d Cong., 2d sess. (September 1952) ). 

- Hearings on Current see * ania before House Antitrust Subcommittee, 84th 
Cong., Ist sess., May 17, 1955, p. 
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vone up steadily.”* In 1952, his testimony reveals, there were 100 

bank mergers. This number "jumped to 116 in 1953 and more than 
doubled to 207 in 1954. Most important, the Federal Reserve Board 
Chairman concluded, this number is “still rising.” ° 

I have these statements authenticated by reference to different docu- 
ments but I do not propose to read those here. They will appear in 
the statement. 

Senator Lancer. Very well. 

Mr. Barnes. This bank merger trend must be viewed against the 
background of present commercial bank asset concentration. In 9 
of 16 of America’s principal financial centers, 2 banks owned more 
than 60 percent of all commercial bank assets. And in each of these 
i} centers, the first 2 banks owned more than 40 percent of all com- 
mercial bank assets. Suggesting this degree of concentration may 
he on the rise is New York City’s increasing concentration in bank 
deposits. Figures supplied by that State’s superintendent of banks 
reveal that in 1900 New York City’s four largest banks had 20.8 per- 
cent of the total deposits. This number has jumped to 53.6 percent in 
1935, and to 60.6 percent in 1954. That was after the three major 
bank mergers that took place in New York City within the past year 

ind a half. From these figures, it seems clear, emerges a picture of 
| steadily increasing bank deposit concentration in New York City." 

Even though we may still move against this tide of bank mergers 
under Sherman Act section 1, our antimerger efforts are nonetheless 
cramped by Clayton Act section 7’s failure to cover bank asset acquisi- 
tions. For mergers may meet Sherman Act standards yet fall before 
the Clayton Act’s more stringent bans. Congress’ clear object in its 
1950 amendment of section 7 was to strike some mergers beyond the 


reach of the Sherman Act. Thus the Senate report explains that 
the 





bill is not intended to revert to the Sherman Act test. The intent here * * * is 
cope with monopolistic tendencies in their incipiency and well before they 
have attained such effects as would justify a Sherman Act proceeding.* 


The report further states that the act’s intent is to have 


hread application to acquisitions that are economically significant * * * [The] 
various additions and deletions, some strengthening and others weakening the 
bill, are not conflicting in purpose or effect. They are merely different steps 
‘oward the same objective, namely, that of framing a bill which although drop- 
ping portions of the so-called Clayton Act test that have no economic significance, 
reaches far beyond the Sherman Act.’ 


To apply this Clayton Act standard to bank asset acquisitions, as it 
now does to bank stock mergers, is the clear aim of H. R. 9424. And 
this general, broad aim, apart from disagreement over means, is en- 
dorsed by the President of the United States, the Department of Jus- 
tice, the Federal Trade Commission, and appropriate banking 





* Hearings on A Study of the Antitrust Laws, before Senate Antitrust Subcommittee, 
S4th Cong., Ist sess., June 24, 1955, B 680. 

‘ Hearings on Current Antitrst roblems, before House Antitrust Subcommittee, 84th 
Cong., 1st sess., June 13, 1955, p. 2159. 

*Hearings on A Study of the Antitrust Laws, before Senate Antitrust Subcommittee, 

‘4th Cong., 1s‘ sess., June 24, 1955, p. 680. 

* Hearings on Current Antitrust Problems, before House Antitrust Subcommittee, 
S4th Cong., Ist sess., June 8, 1955, p. 1995. 

* Ibid., p. 2001. 

®S. Rept. 1775, 81st Cong., 2d sess., 4-5 (1950). 

* Ibid. 
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agencies. I am referring, I repeat, to the general broad aim, not the 
specific means of accomplishing the purposes. The President of the 
United States, for example, in his January 1956 Economic Report to 
Congress, stated : *° 

Federal regulation should be extended to all mergers of banking institutions. 
Combined with the requirements for advance notice, this extension of the law 
would give the Government an oppertunity to prevent mergers that are likely 
to result in undue restraint of banking competition. 

In like fashion, Governor J. L. Robertson of the Board of Gover- 
nors of the Federal Reserve System stated before the House Antitrust 
Subcommittee considering like legislation : 

The Board favors the objective of this legislation. ™ 

Endorsing this view, the Comptroller of the Currency stated before 
the House Antitrust Subcommittee (Subcommittee No. 5) :™ 

We are in accord with the general purpose of H. R. 5948. We have no objec- 
tion to the principle that the acquisition of one bank by another through pur- 
chase, merger, or consolidation should not be permitted if the effect of the 


acquisition may be substantially to lessen competition. It is no less important 
to have competition in banking, when this can be done soundly, as it is in other 


fields of commerce and industry. 

In the course of analyzing various differences over detail, this broad 
agreement on principle should not be obscured. To turn to these dif- 
ferences, yesterday, before your committee, various banking agencies 
supported a proposal to amend section 18 (c) of the Federal Deposit 
Insurance Act. This proposal would, first, require premerger con- 
sent to any bank merger by the appropriate banking agency. 

In granting or withholding consent— 
that proposal specifies— 
the appropriate agency shall take into consideration, whether the effect thereof 
may be to lessen competition unduly or to tend unduly to create a monopoly. 

Finally, according to that proposal— 
the appropriate agency may also— 

I emphasize the “may”— 


request the opinion of they Attorney General with respect to such question. 


This approach, I suggest, is deficient on at least two basic scores. 
First, it would set up competitive tests for bank mergers different from 
those that apply to other sectors of American business. Second, it 
might, even beyond the banking area, seriously dissipate enforcement 
efforts by decentralizing responsibility for enforcement of Clayton 
Act section 7. 

First, weaker section 7 standards for bank mergers: According to 
the proposed substitute bill, competitive factors would be only one of 
numerous considerations to be taken into account by a banking agency 
in scanning a merger. 

Beyond that, the competitive considerations specified, whether the 
acquisition may “lessen competition unduly or to tend unduly to create 


a monopoly,” are far less stringent than those specified by Clayton Act 
section 7 for other American business. 





10 Economic Report of the President, January 1956, p. 79. 
11 Hearings before Antitrust Subcommittee (Subcommittee No. 5) of the Committee on 


the et House of Representatives, 84th Cong., Ist sess., on H. R. 5948, p. 50. 
12 [bid., p. 71. 
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May I interpose an observation there? 

This emphasis of the word “unduly” which has persisted in various 
discussions as to the advisability of the bill is something that I think 

cannot be passed over too lightly . It has been suggested that the words 
“Jessen competition unduly” or “to tend unduly to create a monopoly”— 
you are getting into language that has not been interpreted by the 
courts, 

We have had our section 7 in the Clayton Act since 1914. We have 
words “substantially lessening competition” that have been interpreted 
by the courts. And now a different standard is proposed. 

Senator Lancer. May I say in that connection, one of the witnesses 

yesterday used the sentence, from which it was clear that he saw a 
difference between the phrase, “substantially lessen competition,” and 

“unduly lessen competition” and I requested him to prepare a paper 
for the committee to describe what he conceived the difference to be, 
and why the substitution was made. 

Mr. Barnes. Well, I think that when we talk about “tendency un- 
duly to create a monopoly” it seems akin to speaking of a man that 
is not “unduly dishonest.” I think that we have to pause a little bit 
to consider if that is exactly what we mean. 

Senator O’Manoney. Since you were talking about football players, 
may I refer to a football player who is not. “unduly” professional. 
| Laughter. | 

Mr. Barnes. As I remarked before, Senator, in reading the news- 
paper accounts of the Pacific coast about what is happening out there 
in the way of football salaries, I concluded that I had gone to college 
about 25 years too early. 

As a result, not only does the proposed bill prescribe pale antitrust 
standards, but even that lesser standard is only one of many factors 
banking agencies must consider. 

All told, then, that proposal does little, if anything, to insure com- 
petitive enterprise in banking. Any pretense that it does seems to me 
hardly more than sham. 

I think if we are going to exempt banks we ought to face the issue 
squarely and say they are a different type of organization than or- 
dinary business operations, that they have a certain amount of regu- 
lation, and, therefore, they should be exempt from the antitrust laws. 
But I do not think it is sound to weaken the standards and then pro- 
claim that they are subject to antitrust standards. 

In support of this weaker standard, which, I repeat, is but one of a 
number of factors to be considered, the Comptroller of the Currency 
yesterday stated : 


That even though a sizable and even substantial reduction in competition were 
to be involved, the Office of the Comptroller of the Currency would favor and ap- 
prove consolidations, mergers, and purchases involving the absorption by strong 
banks of weak banks or those facing imminent or ultimate failure because of im- 
portant asset or unsolvable management weaknesses, lack of an adequate bank- 
ing field as reflected by their earnings, usually located in overbanked cities 
or areas or in communities too small to support a banking institution. 


Contrary to the Comptroller’s apparent understanding, however, 
upholding such acquisitions need not require abandoning section 7 


standards. For situations he specifies apparently could fall within 
the so-called failing corporation exemption, an exemption firmly 
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embedded in section 7. As the House committee reporting on 
amended section 7 put it: 


The argument that a corporation in bankrupt or failing condition might 
not be allowed to sell to a competitor has already been disposed of by the courts. 
It is well settled that the Clayton Act does not apply in bankruptcy or receiy- 
ership cases. In the case of International Shoe Co. v. The Federal Trade Com- 
mission (260 U. 8. 291)— 


the House report continues— 
The Supreme Court went much further.” 


The Court there reasoned that where the corporation acquired is— 
a corporation with resources so depleted— 


I emphasize that because we reach the depletion area of capital rather 
than any bankruptcy situation— 


and the prospect of rehabilitation so remote that it faced the grave probability 
of business failure * * * we hold that the purchase of its capital stock by a 
competitor (there being no other prospective purchaser), not with a purpose to 
lessen competition but to facilitate the accumulated business of the purchaser 
and with the effect of mitigating seriously injurious consequences otherwise 
probable * * * does not substantially lessen competition or restrain commerce 
within the intent of the Clayton Act.™ 

I might add in the enforcement of section 7 with regard to business 
corporations, we have not with great frequency, but more than once, 
come across the proposition that, unless this merger were permitted to 
go through, a corporation about to be acquired would go out of busi- 
ness entirely. 

We have investigated under those circumstances very carefully. We 
have checked into what efforts have been made by the to-be-acquired 
corporation to sell to some other business, that is not so dominant in 
the industry. In some cases we have found that no such efforts were 
made, whereupon we would not allow that as a defense. And in 
other cases we have found that sincere, honest efforts were made. 
And we have approved some mergers under those circumstances. I 
do not think it is wise for me to go into detail as to names of those 
particular corporations that merged in order to prevent bankruptcy 
of one of them, but it is perfectly possible to supply those names to this 
committee if there is any necessity for them. 

Likewise adopting this exception, the Senate committee report 
deemed this proviso would come into play when the acquired corpora- 
tion is “bearing in [the] direction” of faukoriing* 

Further indicating the absence of need for standards different from 
section 7 is this Department’s view of the International Shoe excep- 
tion. 

I got ahead of myself when I was speaking off notes a little bit ago 
This will be simply reemphasis. 

Thus we have not prosecuted mergers where, because of either inade- 
quate management, obsolete equipment, or a failing market, the ac- 
quired corporation’s prospects for survival seemed dim. 

Gaging likelihood of future business success, of course, may involve 
different factors in different industries. Should this pending propo- 
sal become law, let me assure you the Department of Justice would 


13 H. Rept. 1191, 8ist Cong., 1st sess. (1949), p. 6. 
14280 U. S. 291, 308 (1940). 
15 §. Rept. 1775, 8ist Cong., Ist sess. (1940), p. 7. 
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without doubt pay great heed to each banking agency’s judgment of a 
bank’s chances to prosper. This anticipated pattern of of section 7’s 
enforcement against bank asset acquisitions should go a long way to- 
ward meeting the problem of failing banks the Federal Deposit In- 
surance Corporation raises. 

Even more basically, however, I suggest this committee weigh care- 
fully the wisdom of tailoring section 7’s strictures to the assertedly 
unique needs of the banking industry. In the more than 60 years 
since the Sherman Act’s passage no one has suggested its provisions 
did not apply to banks as to all other sectors of American business. 

Similar ty i in the Transamerica case,” never was it urged that un- 
amended section 7 did not apply with equal force to both banks and 
nonbanking corporations. And finally, in its 1950 amendment to sec- 
tion 7, Congress reiterated prohibitions on stock acquisitions to fit 
banks the same as all other corporations. Against this background, 
we suggest this committee shot move slowly in creating or encourag- 
ing special antitrust treatment for banks. 

I say that because I recognize the fact that the banking industry is 
cer tainly a specialized type of business; and I do not e opose to be an 

vert in it. And I do not assume that necessarily banks should be 
suteek to all regulations that govern other corporations, but I think 
that we should move very slowly. 

Senator O’MAanoney. W ould you extend this suggestion which you 
mi ake here in the last sentence, to the Senate as a whole as well as to 
this committee ? 

ask you that question because the bill which the Secretary of 
the Treasury has sent to Senator Fulbright, chairman of the Banking 
and Currency Committee, and which Senator Fulbright has intro- 
duced, may be considered by that committee. 

So this recommendation, this suggestion that you make that we 
should go slowly in cre ating or encouraging special antitrust treat- 
ment. for banks, is probably “directed as much at the Senate itself as 
at this committee. 

Mr. Barnes. Well, I think it is good advice. I do not propose to tell 
the Senate what | is best 

Senator O’Manoney. Well, you are always being called upon to 
advise the Senate through its committees. 

Mr. Barnes. Yes. It seems to me, as I said, we should certainly 
move very slowly in creating these special exemptions. 

Senator O’Manontry. I take it, therefore, that you do not approve 
the bill sent up by the Secretary of the Treasury? 

Mr. Barnes. I do not want to speak off the cuff, Senator. 

Senator O’Manonry. You see, there are new spapermen here. And 
your statement deals with the provisions of a bill sent up by the Sec- 
retary of the Treasury. So it is important to know, particul: arly, 
how the two departments stand, particularly inasmuch as it was 
shown this morning that the President in his economic report spe- 
cifically recommended the extension of this law to the banks. 

Mr. Barnes. Certainly, Senator, when I state that we should move 
most slowly in creating special antitrust treatments for banks, that 
would apply to this bill or to the Treasury bill. 

Senator O’Manoney. Thank you, sir. 





16 Transamerica Corporation v. Board of Governors of the Federal Reserve System, (206 
F, 24 163 (1953), cert. denied, 1953). 
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Mr. Barnes. Beyond the need for applying section 7 to all bank 
acquisitions is the problem of assigning enforcement responsibility. 
The banking agency proposal, you will recall, provides merely that 
“the appropriate agency” if it desires “may * * * request the opinion 
of the Attorney General.” The banking agency is not obliged to do 
so. And even where the Attorney General’s advice is sought, the bank- 
ing agency is not obliged to follow his view. This despite the fact 
that the Attorney General’s advice would treat issues which, in the 
language of the Chairman of the Federal Reserve Board’s testimony 
before this committee yesterday, “are of character quite different from 
the functions normally exercised by the Board”; and, again in his 
phrasing involves “different spheres of governmental operation.” *7 

From this I conclude that under the Treasury proposal, the Attor- 
ney General would have little or no responsibility in an area where 
he has primary expertise, the area of enforcing section 7 against 
mergers. 

Such a result would be at odds with the apparent congressional 
design for section 7 enforcement. Though Clayton Act section 11 
vests “authority to enforce compliance” with section 7 “in the Federal 
Reserve Board where applicable to banks, banking associations, and 
trust companies,” that provision specifies “the Attorney General 
shall have the right to intervene and appear in said proceeding.” 
This congressional decision to give the Department of Justice some 
say in enforcement of bank merger prohibitions is firmly rooted in 
enforcement realities. Without this Department’s right to intervene, 
there might be as many different views of section 7’s standards and 
scope as there were agencies charged with its enforcement. The 
result could well be disparities in view which in turn spell real enforce- 
ment inequities. 

Enforcement effectiveness as well requires some procedure for this 
Department’s intervention. Otherwise, in our overall responsibility 
for section 7’s enforcement—and I refer here to responsibility entirely 
outside of the banking area—we would be bound by bank merger 
precedents we had no voice in picking or shaping. For these reasons, 
this Department opposes the Treasury proposal. 

So much for amendment of section 7 to cover bank asset as well 
as stock acquisition. 

Senator O’Manonery. Now, Judge Barnes, I think it may be appro- 
priate to refer here to a copy of a letter from the Director of the 
Bureau of the Budget which came to this committee with a copy of 
the Treasury bill. I do not know whether it has been called to your 
attention or not. 

Mr. Barnes. That letter of May 16? 

Senator O’Manoney. May 16, yes. 

Mr. Barnes. Yes; I have that here, Senator. 

Senator O’Manoney. That letter-will be put in the record as a 
whole. It is necessary for me only, however, to read the concluding 
two sentences of the letter: 





In connection with this advice, however, I believe it is important for the appro- 
priate committees of the Congress to know that the Department of Justice and 


the Federal Trade Commission have raised questions as to whether such mergers 
should be subject to the Clayton Act. 


17 Statement of Chairman Martin of the Federal Reserve Board before Senate Antitrust 
Subcommittee, May 23, 1956, p. 5. ” a 
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Accordingly, it is requested that a copy of this letter accompany your trans- 
mittal to the Congress. 

What do you make out of that? 

Mr. Barnes I assume that Mr. Brundage in the Bureau of the 
Budget indicates to you and to this committee that there is not entire 
agreement between the various agencies. 

Senator Warkrys. That is the diplomatic way of saying it. 

Mr. Barnes. .I am trying to be diplomatic, sir. 

(The letter dated May 16, 1946, is as follows :) 

My Dear Mr. Secretary: This will acknowledge the reecipt of Mr. Scribner’s 
letter of April 3, 1956, transmitting a draft of a bill to amend the Federal De- 
posit Insurance Act to provide safeguards against mergers and consolidations 
of banks which might lessen competition unduly or tend unduly to create a 
monopoly in the field of banking. 

You are advised that there would be no objection to the presentation of the 
draft legislation to the Congress for its consideration and that enactment of 
legislation for this purpose would be in accord with the program of the President. 

In connection with this advice, however, I believe it is important for the appro- 
priate committees of the Congress to know that the Department of Justice and 


the Federal Trade Commission have raised questions as to whether such mergers 
should be subject to the Clayton Act. 


Accordingly, it is requested that a copy of this letter accompany your trans- 
mittal to the Congress. 
Sincerely yours, 


PERCIVAL BRUNDAGE, 
Director, Executive Office of the President, Bureau of the Budget. 

Senator O’Manoney. Off the record. 

(Discussion off the record.) 

Senator O’Manoney. Will you be good enough to wait for us until 
we come back from a vote? 

Mr. Barnes. Yes, sir. 

( Recess. ) 

Senator O’Manonry. Weare embarrassed beyond words to hold you 
here. I hope you had pleasant company. 

Judge Barnes. That is the first chance I have had to relax for that 
long for quite a while. 

Senator Watkins. We will try to make up for it now, the relax- 
ation, I mean. 

Judge Barnes. Shall I proceed ? 

Senator O’Manoney. If you will, please. 

Judge Barnes. I had just gotten to the top of page 12 of my state- 
ment. The second portion. 

Second, H. R. 9424 sets forth certain requirements for notification 
before merger. The need for some premerger notification provision 
stems from problems inherent in present means available for discov- 
ering mergers before they occur. With this in mind, my plan is, first, 
to explain present Department procedure for merger investigation. 

Building on these procedures, I shall then treat how this bill should 
promote more effective and fair enforcement of section 7. And, fi- 
nally, I should like to offer certain perfecting amendments aimed to 
meet prime objections advanced against these notification provisions. 

At the outset, present procedures for investigating mergers. At the 
present time some 17 lawyers are assigned to the section of the Anti- 
trust Division with responsibility for, among other things, antitrust 
merger activity. 

79425—56——13 
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I want to emphasize the fact that merger activity is not the only 
scope of their duties. They perform other work, but they are avail- 
able in that particular section. Beyond these 17 lawyers, some 5 
economists sometimes devote part of their time to merger work. Be- 
fore mergers can be appraised with an eye to clearance or suit, they 
must, of course, be discovered. And our experience has been that a 
good part of the time and efforts of the junior members of the staff 
is occupied with ferreting out, before they occur, those mergers with 
potential anticompetitive effect. 

Let me describe how this is done. The first step is to list and briefly 
review mergers and acquisitions reported, for example, by trade jour- 
tals, financial newspapers, and manuals of investment, such as Stand- 
ard Corporation Records and Moody’s Industrials. Such initial in- 
vestigation aims roughly to gage the economic effect. of acquisitions, 
proposed or consummated. This preliminary survey is referred to 
within the Division as blue sheet procedure. From January 1953 to 
date, the staff has reviewed through this procedure about 2,000 reports 
of mergers and acquisitions. Should this limited review indicate an 
acquisition may have adverse effects on competition, a more compre- 
hensive analysis begins. For this purpose, the merger is assigned to 
a particular attorney who conducts a more exhaustive review of the 
companies and industry involved. 

On the basis of this analysis, the attorney recommends to an experi- 
enced section chief, Mr. Ephraim Jacobs, either (1) additional investi- 
gation; (2) referral of the matter to another section of the Antitrust 
Division for information or action—and I might add that that is 
usually the case where the industry or the particular parties involved 
are in one way or another under consideration by some other section 
of the Antitrust Division. 

(3) Closing the matter. I may say there after we receive the recom- 
mendation of Mr. Jacobs, then it comes directly to me and I finally 
pass on which of the three methods should be followed in disposal of 
the matter. 

If the Division believes the merger may have those anticompetitive 
effects section 7 prescribes, we then seek from the parties involved 
detailed information concerning the merging companies and any 
affected industry. 

In addition the Department makes use of data already in our files 
which is quite voluminous in some industries on data secured from 
other companies, Government agencies, and trade associations. 

This data, like any material that would be gathered via premerger 
notification, is preserved confidential. It is revealed to the public only 
in court during a formal judicial proceeding, or in the event that the 
company itself announces the fact of merger and discusses the detailed 
facts. 

Since January 1953 the Legislation and Clearance Section has set 
up special merger files in more than 120 instances which merited de- 
tailed inquiry. Some involved mergers which already have resulted in 
the institution of proceedings, some mergers are still under inquiry, 
and in other instances mergers investigated were never consummated. 
I think T should add here with respect to need for some premerger 
notification that an examination of our files indicates that of these 
125 instances which have merited detailed inquiry on the part of the 
Antitrust Division of the Department of Justice in approximately 20 
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or one-sixth of those matters, some phase of the acquisition was con- 
summated before it came to the attention of the Department of 
Justice. 

In addition to that one-sixth of these matters that required serious 
attention, of which we had no knowledge, there were at least 20 more, 
or another one-sixth of the cases involved in this more serious study, 
were not known to us sufficiently far in advance to enable us to come 
to a conclusion as to whether any position should be taken by the 
Department of Justice relative to that merger. As a result, any steps 
that might have been required could not have been taken to prevent it 
before it wa actually consummated. 

| point out of the six suits that have been filed by the Department 
of Justice to enforce section 6 of the Clayton Act. In two of those 
instances where suits were actually consummated, we had no know!l- 
edge prior to the time of consummation that the merger was going to 
be accomplished. 

When I say that I will give dates. On one of them we sent a tele- 
cram of inquiry on January 12 and received a reply the same date 
that the merger had been consummated. 

That matter is now in litigation. In another matter we sent a tele- 
vram on December 30 of 1954. Perhaps due to the Christmas vacation 
we did not receive an immediate response. 

The first newspaper clipping that came to our attention was on 
January 3; under that same date there was notice in Standard Cor- 
porate Record that the merger had gone through. And on the 7th 
of January, a week later, we were advised by the interested parties 
that the merger had been consummated. 

Senator O’Manonry. Would you care to file for the record the 
names of these cases ? 

Judge Barnes. I have no objection. The first one I mentioned was 
General Shoe Corp. The second was Schenley Industries. 

Premerger notification should substantially ease this investigative 
burden. No longer would the staff be required to scan in the same 
manner the variety of financial periodicals. More important, brought 
‘o our attention would be_many mergers not presently publicized 
n advance of consummation. 

Not only will the enforcement burden be eased, but premerger noti- 
lication may well benefit the business community. Lawyers repre- 
senting merging companies have at times stated that disruption of 
business plans Is lessened by Department action béfore merger con- 
summation. Even in cases where merging companies do not choose 
io utilize our clearance program, some nonetheless urge that if the 
Department is to proceed at all, we sue before consummation. 

Premerger notification, it seems clear, should systematize the process 
by which mergers are sifted and thus enable more prompt action if 
t is merited. 

further, we believe evenhanded enforcement requires notification. 
| am speaking now about the general theory of some notification, not 
on behalf of certain restrictions relative to that. With that require- 
ment, no longer would the company that tried to obey the law and 
seek advance approval watch its closemouthed rival consummate a 
merger; and thereafter rely on the natural indisposition of an enforce- 
ment agency or a court to attempt to unscramble the omelet. Thus 
minimized is the element of chance discovery in any decision to sue. 
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Senator O’Manoney. Thus under the present system without pre- 
notification, the companies which are inte to violate the prohibi- 
tion have an advantage over those which desire to operate as closely 
as possible in compliance with the law ? 

Judge Barnes. I think, Senator, that any person with any experi- 
ence in enforcement of law must come to that conclusion simply be- 
cause it is a very human reaction to dislike, whether you are a judge 
or an administrator, to try to put back into compartments that which 
has already been mixed up. it makes a very difficult problem. And 
to the extent that they can create that psychological hazard in the 
minds of courts and administrative agencies by a secret proceeding 
up to the actual accomplishment of the merger, they have obtained 
the advantage over their more frank rival. 

With these factors uppermost, the President’s Economie Report to 
Congress January of this year urged that— 
all firms of significant size that are engaging in interstate commerce and plan to 


merge should be required to give advance notice of the proposed merger to the 
antitrust agencies, and to supply the information needed to assess its probable 


impact on competition. 

It is this basic principle that the pending bill embodies. 

Just how does the pending proposal seek to meet this need for pre- 
merger notification? For your convenience, I have distributed to 
each member of the committee—I think each of you have the proposed 
bill with the proposed interlineations which we suggest be considered 
by this committee—a copy of the printed bill with those perfecting 
amendments this Department offers attached. 

I don’t know whether perfecting is a good word but at least the 
amendments might aid in accomplishing the purpose that is fair to 
all. 

Senator O’Manonry. May I interrupt at this point merely to ask 
the attorney for the committee to have a committee print made of this 
copy indicating that it is a committee print, showing the suggested 
amendments of the Department of Justice so that all may be advised. 

Judge Barnes. These suggested changes I offer in a spirit of co- 
operation with your committee’s task in fashioning a workable bill. 
We have endeavored to examine every objection to the printed bill sub- 
mitted to us in writing by any person or group. 

Obviously we think there is some valid objection to the original form 
of the bill. Otherwise we could not have advocated these changes. 

In addition we have conferred in person with several interested 
groups. Our effort has been to eliminate any unnecessary hardship 
and at the same time to preserve the basic principle of premerger noti- 
fication. Our belief is that these suggestions may serve, not as final 
answers, but as a useful starting point for your committee’s considera- 
tion of this aspect of the bill. 

At the outset, the bill requires notice from merging corporations 
where “the combined capital, surplus, and undivided profits of the 
acquiring and the acquired corporations are in excess of $10 million.” 

That of course appears on page 2 in the lower one-half of the page. 

This $10 million figures, we believe, strikes an effective and fair 
balance. It requires notification of mergers most likely significant, 
but at the same time avoids unnecessary burden on prosecuting staffs 
and the smaller businessmen by not requiring notification of mergers 
less likely fraught with anticompetitive effects. As the Chairman of 
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the Federal Trade Commission explained before the Antitrust Sub- 
committee considering this bill: 


Going over our records we find that a figure of $10 million would cover over 
half of the mergers and acquisitions of which we have knowledge. Further- 
more, that would include, I think, most of the acquisitions that have economic 
effect. 

Senator O’Manonry. Would they cover mergers which are de- 
signed for offsetting losses of one corporation against the profits of 
another, thereby making Uncle Sam pay for the merger? 

Judge Barnes. No; it does not attempt to meet the tax problem. 

Senator O’Manonry. But if we write in a provision referring to the 
combined capital surplus and undivided profits of the acquiring and 
the acquired corporations so that the $10 million applies to both, the 
acquiring company and the acquired company, it could clearly be that 
a losing company 

Judge Barnes. With a large loss 

Senator O’Manoney. With a large loss, would take it below the 
arbitrary mark. Judge Barnes, don’t you think it might be well to 
consider the possibility of trying to exclude all such mergers anyway ‘ 

Judge Barnes. It would seem to me, Senator, what you are getting 
into is this loss carryover proposition. 

Senator O’Manoney. Oh, yes, indeed. 

Judge Barnes. That is something entirely apart—that may have 
its effect upon the amount of assets on hand, but in many of these 
mergers, the actual capital, probably not any surplus, probably not 
undivided profits, but the actual capital remains unchanged despite 
the tax loss carryover. That is a tax matter that I would not like to 
hazard any expression on. 

Senator O’Manonry. I am embarrassed again; that signal of two 
bells means a quorum call and by telephone I have been advised we 
probably have a vote within 10 minutes. I have no desire again to 
ask you to wait the convenience of the Senate. This illustrates the 
difficulty of holding hearings while the Senate is in session. 

I have no doubt that you will be able quickly to summarize what 
remains of your paper, the whole will go into the record together with 
all of the amendments and then we shall undertake to analyze this 
testimony as all other testimony and we may even prepare a question- 
naire for you, Judge, or ask you to appear again. 

Judge Barnes. The rest of my statement follows. 

The required notice, the bill goes on, must be delivered “90 days” 
before the merger is consummated “to the commission or board vested 
with jurisdiction under the first paragraph of section 11 of this act 
and to the Attorney General.” 

With such notice the bill would require merging corporations to 
furnish certain general information, information most likely already 
prepared and in the hands of merging companies. 

Thus, H. R. 9424 prescribes that— 


such notice shall set forth the names and addresses, nature of business, products 
or services sold or distributed, total assets, net sales, and trading areas of both 
the acquiring and the acquired corporations. 


In addition the bill specifies : 


The parties shall furnish within 30 days after request therefor, such addi- 
tional relevant information as may be required by the commission or board 
vested with jurisdiction under section 11 of this act or by the Attorney General. 
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Here I call your attention to two suggested perfecting amendments. 
Immediately following the word “information” on your printed bill, 
page 2, line 25, I suggest the words “within their knowledge or control” 
be added. 

The purpose of this suggestion is to insure that no business is obliged 
to produce information not within its knowledge or which it cannot, 
with some reasonable effort, prepare or secure. Thus kept to a mini- 
mum are chances for undue burden on the business community and 
prevents abuse by any governmental agency of the penalty provisions 
of the bill. 

The second perfecting amendment suggests striking the word “re- 
quired” (p. 2, line 25) in your printed bill and substituting instead 
the language “requested within 90 days after delivery of notice of 
~ proposed acquisition” by the appropriate Commission or Board 

by the Attorney General. 

W ithout this amendment, the printed bill would in no way limit 
the date when enforcement agencies might require corporations merg- 
ing, or long since merged, to furnish information, 

‘As a result, merging companies could be compelled to produce data 
long after the merger had been consummated—and even after suit 
had been filed by the Government. To remedy this situation, the sug- 
gested language would limit the time during which enforcement 
agencies might, pursuant to this provision, request information to 
90 days after delivery of notice. 

To return to the printed bill before you, it provides that “any cor- 
poration willfully failing to give the notice or to furnish the required 
information shall be subject to a penalty of not less than $5,000 or 
more than $50,000 which may be recovered in a civil action brought 
by the Attorney General.” 

Here I[ underscore the word “willfully.” 

This means that purely inadvertent failures to notify could not 
be penalized. Only the willful violator of notice provisions would 
be forced to pay. Not only is unwitting noncompliance not punisha- 
ble, but equally important the great bulk of merger transactions with- 
out likely anticompetitive signific ance would be exempt from notice 
requirements, 

There then follows four relatively simple changes involving clari- 
fying changes. The next significant language ¢ hange this Department 
suggests, you will note, involves str iking the present wording in the 
printed bill from line 17 on page 3 through line 6 on page 4. In its 
place we offer the language on the typewritten sheet inserted in the 
bill distributed to you. 

That suggested language, first, exempts— 
any acquisition by any corporation from the Government of the United States. 


This language insures that premerger notification provisions in no 
way conflict with notification and clearance procedures Congress has 
prescribed for disposal of surplus Government property. Each sepa- 

rate disposal statute, not this general premerger notification provi- 
sion, would control. 

Second, excluded would be— 


any acquisition by * * * any corporation where either party to the transaction 
already holds or controls, directly or indirectly, more than 50 per centum of the 
voting rights, as represented by voting stock or other voting share capital, in 
the other. 
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This language exempts from notice requirements all transfers of 
stock or assets between a parent and its subsidiary. Since as a prac- 
tical matter such subsidiary is already controlled ‘by its parent, small 
purpose would be served by requiring notice of transactions between 
them. 

Third, the suggested language exempts from notice requirements— 
the acquisition by any corporation of bonds or other obligations without voting 
rights, of any other corporation. 

Excluded by this language would be the countless numbers of asset 
acquisitions that involve transfer of bonded indebtedness but no ac qui- 
sition of any voting rights. 

Since, where security transfers are involved, the focus for antitrust 
concern is voting control, such nonvoting security transactions gen- 
erally raise few antitrust problems. 

Fourth, the proposed amendment exempts— 
any acquisition of stock which does not increase, directly or indirectly, the ac- 
quiring corporation’s share of voting rights in any other corporation. 

This language would exclude from notice requirements the receipt 
of stock dividends, certain assertions of preemptive rights as well as 
purchase by a corporation of any of its own outstanding stock. 

Fifth, language suggested would carve out from notice strictures 
any stock acquisition— 
which is solely for investment when the stock acquired or held does not exceed 


five per centum of the outstanding voting stock or other voting share capital of 
the corporation in which the investment is made. 


This language incorporates some de minimis exemption for stock 
acquisitions. The 5 percent figure was chosen in the belief that, as 
a general rule—and I emphasize that there may be exceptions—the 
5 percent common stock ownership in a corporation does not spell 
effective control. 

Sixth, language proposed would exempt from notice provisions 
asset acquisitions— 
if such assets, after deducting that portion thereof comprising stock in trade 
transferred by this acquisition in the ordinary course of the transferring corpo- 
ration’s business, do not exceed $1,000,000. 

Initially, this language creates a de minimis exemption for asset 
acquisitions. This would exclude routine purchases of stock, supply 
and materials undertaken in the course of daily business. 

In addition, it exempts any routine acquisition of a selling corpora- 
tion’s stock in trade no matter what the dollar amount of the acquisi- 
tion. 

This means, for example, that a railroad could purchase a loco- 
motive from a locomotive manufacturer without reporting, or an air- 
line might purchase new planes from an aircraft producer. Though 
these purchases might amount to many millions of dollars, they would 
constitute— 
stock in trade transferred by this acquisition in the ordinary course of the trans- 
ferring corporation’s business. 


Seventh, the proposed amendment would not require notice in the 
case of 


acquisition, solely for the purposes of investment or to realize upon an invest- 
ment, of assets, other than voting stock or other voting share capital, by any 
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bank, banking association, trust company or insurance company, in the ordinary 
course of its business. 


This language would exempt, not mergers between banks or between 
insurance companies, but rather routine asset investments by such 
concerns, 

The probability that such routine investment transactions may pro- 
duce those anticompetitive effects section 7 outlaws does not warrant 
the burden of requiring they be reported. 

This exemption would not extend, however, to sale of stock in trade 
not in the ordinary course of the selling company’s business, for exam- 
ple, transfer of an entire inventory preliminary to abandonment of the 
selling company’s business. 

Finally apart from these specific exemptions, our proposed bill 
would specify that— 


the Commission or Board vested with jurisdiction * * * after consultation with 
and upon approval of the Attorney General, may establish procedures for the 
waiver by the appropriate Commission or Board and the Attorney General of 
all or part of the notification and waiting requirements in appropriate cases. 


This provision insures built-in flexibility for administration of any 
premerger notification statute. 

Exemptions specified in the statute cover situations of broad gen- 
eral significance. Waiver provisions, in contrast, might cover particu- 
lar situations of less far-reaching significance, for example, foreclosure 
transactions and transfers by investment companies certified under 
section 851 (e) of the Internal Revenue Code of 1954 as primarily 
furnishing capital to development corporations. 

In addition, beyond such specific cases foreseeable now, these waiver 
provisions might operate in particular instances of hardship as they 
arise. 

Taken as a whole, then, these suggested exemptions go a long way 
toward meeting many of the objections thus far offered to the pre- 
merger notification provisions. These exemptions, let me emphasize, 
apply, not to be substance of section 7, but merely to its premerger 
notification requirements. 

In sum, I recommend these proposals for your most serious consider- 
ation. 

So much for premerger notification. 


Finally, H. R. 9424 would permit the Federal Trade Commission, 
whenever it believes— 


that any corporation subject to its jurisdiction is acquiring or has acquired 
stock or assets of another corporation in violation of the provisions of section 7 


of this Act— 
to seek court injunction. 

Comment on this specific provision, as well as reasons for its enact- 
ment, should most appropriately come from the Federal Trade Com- 
mission. Suffice it to say that this Department has no objection to 
enactment of such a provision. 

In enacting such a provision, however, our belief is this committee 
should most seriously consider like powers for other agencies vested 
with enforcement responsibilities under Clayton Act, section 11. 

T will comment very briefly then to bring my remarks to a close. 

I comment on the fact that after the words “relevant information” 


on line 25 at the bottom of page 2, I suggest the inclusion of the words 
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“within their knowledge or control” so that it will not have any ques- 
tion of an attempt of abuse by the supervising authority of corpora- 
tions that do not have the ability to roduc e the information required. 

[ noint out that the word “willfully” should be emphasized with re- 
gard to the—in line 3 on page 3— 
the corporation subject to this penalty is that corporation which wilfully fails to 
give notice— 

And that of course is a saving grace or phrase that would make it meet 
only the open-faced and notorious violator or subject to the penalty 
suggested in the act. 

i emphasize also that the waiver provisions in the middle of page 3 
would permit the action by the supervising agency upon wi aiver by the 
Attorney General and/or the appropriate agency; “the appropriate 
Commission or Board” is the language. This would take care of any 
situation such as a banking situation where quick action was essential. 

Pipe of course, the large suggested change as to specifically cover 

he subsidiary corporation problem. 

here should be no notice required if a corporation is acquiring a 
subsidiary stock, That is the purpose of the first exemption. Second- 
ly, the acquisition by any corporation of bonds or other obligations 
without voting rights should be exempt so that insurance companies 
and banks can make investment in nonvoting stock where there is no 
question of getting contro] but merely getting the nonequity type of 
investment. 

Also exempt is the stock split. Thus exempt is any acquisition of 
stock which does not increase directly or indirectly the acquiring 
corporation’s share of voting rights including the acquisition of treas- 
ury stock and the stock dividends problem. 

That which is solely for investment and the stock acquired does 
not exceed 5 percent of the outstanding voting stock. 

So you don’t have to report every time a large corporation acquires 
a few shares of GM as an investment. 

I just hope you won’t feel that I should not have mentioned that, 
Senator, when I mentioned that as an investment. 

Senator O’Manoney. At any table where I preside, it is a free-for- 
all. 

Now may I say this, the bill which has been handed to me is a 
copy of the House bill as it appeared on the Union Calendar and not 
a copy of the bill as it passed the House. 

The question arises therefore whether you are making any com- 
ments upon the amendments which appear in italics on page 3 and 
by strikeouts on page 4. 

Judge Barnes. On the strikeouts we believe they should be stricken 
out and we have commented on the bill as it is written. 

Senator O’Manoney. And the italicized amendments, if they were 
adopted, you support them ? 

Judge Barnes. Yes. 

Senator Warxtns. I have it as passed. 

Senator O’Manoney. May we use that copy for making the com- 
mittee print ? 

Senator WatkKrns. Yes; that is the one you gave me the other day. 

Judge Barnes. Yes; I think that covers the principal matters. 
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We have created de minimis exemption for asset acquisition, which 
would exclude routine purchases by a corporation of its own stock 
and we have taken care of the situation where a corporation might 
want to acquire, for example, $5 million worth of airplanes or $2 
million worth of locomotives. If they are purchasing it from a cor- 
poration that is selling them as stock in trade, as part of the ordinary 
routine business, then they would be exempt. 

Senator WATxKrns. Judge, we are very much indebted to you and 
most apologetic for the interruption we have suffered. You know 
they are beyond our control. 

A number of amendments have been suggested to me by people 
who are interested, and I would like to ask the judge about them 
sometime. I don’t know whether arrangements can be made to have 
him come back or submit it in a questionnaire. I will be glad to do 
that. I have about a dozen amendments I would like to get your 
views on. 

Judge Barnes. Yes. 

Senator O’Manonry. We had expected to call Mr. Bergson this 
afternoon but the bell summons us to vote and it is now 4 o’clock. 

There is no sense in attempting to have a session later in the after- 
noon, and with the indulgence of Mr. Bergson, the committee will 
adjourn until 10 o’clock tomorrow morning at which time Mr. Berg- 
son and the others whom we expected to testify this afternoon will be 
given their opportunity. 

The committee now stands in recess until 10 o’clock tomorrow 
morning. 

(Whereupon at 4 p. m. the committee adjourned, to reconvene at 
10 a. m., Friday, May 25, 1956.) 
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FRIDAY, MAY 25, 1956 


Unirep Srares SENATE, 
SUBCOMMITTEE ON ANTITRUST AND MONOPOLY 
OF THE COMMITTEE ON THE J UDICIARY, 
Washington, D. C. 

The subcommittee met, pursuant to recess, at 10:15 a. m., in room 
124, Senate Office Building, Senator Joseph C. O’Mahoney (acting 
chairman of the subcommittee) presiding. 

Present: Senators O’Mahoney and Dirksen. 

Also present : Donald P. McHugh, chief counsel; Jesse J. Friedman, 
economic consultant; and Thomas B. Collins, professional staff mem- 
ber. 

Senator O’Manoney. The hearing will now open. 

Mr. Bergson, we are ready to have your statement. 


STATEMENT OF HERBERT BERGSON, AMERICAN BAR ASSOCIATION 


Mr. Brerason. My name is Herbert A. Bergson. I am the delegate 
from the section of antitrust law to the house of delegates of the 
American Bar Association. 

| appear before you today to present the views of the American Bar 
Association on S. 3341, S. 3424, and H. R. 9424. 

All of these bills are said to be designed to amend the Clayton Act 
to deal more effectively with the merger problem. 

I wish to state at the outset that the position I am presenting to you 
today was overwhelmingly recommended by the Clayton Act com- 
mittee of the section of antitrust law. 

In January of this year, that committee’s report, as it relates to the 
measures under consideration, was approved by the council of the 
antitrust section by a vote of 11 to 1, Assistant Attorney General 
Barnes abstaining. And on February 21, the house of delegates of the 
American Bar Association adopted these recommendations without 
umendment. 

DESCRIPTION OF THE BILLS 


The bills pending before this committee deal essentially with three 
problems: (1) Extension of section 7 of the Clayton Act to include 
asset acquisitions by banks, (2) premerger notification with a com- 
pulsory waiting period, and (3) enlargement of the enforcement au- 
thority of the Federal Trade Commission. 

My description of these bills will be confined to those provisions 
pertinent to the American Bar Association’s recommendations. 


17] 
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Each of the bills would extend the provisions of section 7 of the 
Clayton Act governing prohibited asset acquisitions to banks, banking 
associations, and trust companies. At present, section 7 applies to 
both stock and asset acquisitions by corporations other than those 
under the jurisdiction of the FTC, but covers only stock acquisitions 
by banks. 

Next, each of the bills would require mandatory notice to the.Gov- 
ernment in advance of proposed mergers and acquisitions. After such 
notice, a 90-day waiting period would have to expire before the mer- 
ger or acquisition could be consummated. During this period, in- 
formation relevant to determining the merger’s legality would have to 
be furnished to the Government. In H. R. 9424 and S. 3424, the 
notice and waiting period provisions would apply to any acquisition 
where the net worth of the proposed combination of corporations ex 
ceeded $10 million. I understand that S. 3341 has been amended by 
its sponsor to correspond to the figure included in the other two bills. 
Am I correct in that ? 

Senator O’Manroney. That’s right. 

Mr. Bercson. Failure on the part of the Government to object 
within the 90 days to any proposed merger or acquisition would be 
without prejudice. The Government would remain free at any time 
to institute legal action to dissolve the merger, or otherwise attack 
the transaction. 

Third, each of the bills would confer upon the Federal Trade Com- 
mission authority coextensive with that now vested in the Depart- 
ment of Justice to seek a district court temporary restraining order 
or a preliminary injunction against a proposed merger or a «quisition. 
If the injunction should issue, the bills, although differently phrased, 
would empower the Commission to proceed to issue a complaint, and 
to hear and decide the case before the merger is consummated. 


POSITION OF TILE AMERICAN BAR ASSOCIATION 


Bank mergers: Let me state first that the American Bar Assoeia- 
tion favors and recommends enactment of the proposal to embrace 
asset acquisitions by banks within the coverage of section 7. We be- 
lieve that the law governing bank purchases of assets should conform 
to that which has controlled bank purchases of stock. The appli- 

cability of section 7 to bank mergers should not turn on the distinction 
bet een acquiring stock and acquiring assets. 

2. Compulsory waiting period after premerger notification: The 
American Bar Association opposes, on the other hand, the establish- 
ment of any requirement of prior notice to or approval by the Gov- 
ernment as prerequisite to consummation of a merger or acquisition. 

It is our considered opinion that the antitrust enforcement. benefits, 
if any, from mandatory notification and a compulsory waiting period 
are vastly outweighed by the burdens imposed. 

Senator O’Mauonry. Then you disagree with the point of view 
expressed by the Assistant Attorney General, Judge Barnes, yester- 
day? 

Mr. Brercson. We do, yes. We recognize the widespread concern 
over the recent increase in the volume of industrial and bank mergers. 
It is our view, however, that a statutory prohibition against complet- 
ing a merger for a specified period of time will unreasonably hamper 
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mergers having no anticompetitive effect and will have no appreciable 
impact on those mergers which do have the proscribed effect. 

Senator O’Manoney. W hy do you say it will have no impact on 
mergers which do have an anticompetitive effect ¢ 

Mr. Brerason. As | say later in my statement 

Senator O’Manonry. All right, you may explain it later. Go 
ahead. 

Mr. Brreson. When the consequences to private parties of the 3 
months’ delay following premerger notification are considered, the 
inevitable conclusion is that too much of a price is being exacted for too 
little gain. Coming at the conclusion of an extended period of ne- 
gotiation and ironing out of all economic details, the compulsory 
waiting period may well aon the proverbial applecart. 

As this committee can well appreciate, the success of business trans- 
actions often hinges upon the speed with which they can be carried 
through. Tax advantages may evaporate if the 90 days run past the 
year’s end. Contracts which the parties could handle only if merged 
may be lost. Many complex considerations and arrangements must 
be worked out before combining cor porations can satisfactorily re- 
solve the practical problems involved in a million or ten million 
dollar merger or acquisition. 

‘These complexities multiply once news or rumors of the merger 
spread. Key personnel in the merging concerns must be reassured 
or apprised of their prospective status. Customer and supplier rela- 
tions create added concern. To interpose an additional 3 months’ de- 
lay may often be expected to cause so many difficulties that the entire 
transaction will fail. 


Judge Barnes appears to have recognized this in his testimony 
hefore the House subcommittee which considered similar proposals, 
when he stated that: 


The 90-day premerger requirement, we believe, will by itself spoil a few 
business mergers. 

I think in fairness to Judge Barnes I should state that yesterday 
I was sitting beside Mr. Jacobs who is the head of the Merger Clear- 
ance Section in the Department of Justice. He was looking at my 
statement and he said “I don’t think Judge Barnes said that. I think 
he said ‘will spoil few business mergers.’ ” 

I had with me the hearings of the House Committee on the Judici- 
ary and in the part of the hearing which reported his testimony, this 
is an accurate quote but in his prepared text the “a” was left out. 
| assume it does make a difference and I don’t want to be in the posi- 
tion of having misquoted Judge Barnes. 

Lf, on the other hand, the 90- -day waiting period expires without any 
action on the part of the enforcement author ities, the damaging delay 
to the merging parties will in no way have been offset. They must 
still proceed at their own risk. Even if the proposal furnished to the 
Government is carried through without change, the enforcement agen- 
cies are free at any time to bring an action for divestiture or dissolu- 
tion. 

Mr. McHveu. In the view of the bar association, then, it is pri- 
marily the harm resulting from delay to which you would “object ? 

Mr. Bercson. Let me say this. The bills that the bar association 
considered were bills which all had this premerger notification period 
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and the only thing that we considered were bills having the prenotifi- 
cation procedure. 

If what you are leading up to in your question is whether or not 
the bar association would have objection to notice alone, the bar associ- 
ation has not acted on any such provision and I have no authority 
to state its position on a plain notification bill. 

Mr. McHven. But it is the objection that results from notification 
plus the 90-day waiting period ? 

Mr. Bereson. Right. 

Mr. McHveu. Is it possible that that objection would be met by 
prompt notification to the agencies as soon as the parties begin any 
negotiations for the merger? In other words, would it be necessary 
for the companies to wait until all the details are actually ironed out, 
and then give notification at which time the 90-day wait would be 
harmful? Suppose they gave notification immediately ? 

Mr. Berason. I will have to answer that question in my personal 
and not my representative capacity, because my authority to speak 
for the bar association is limited solely to the matters that were con- 
sidered by the association. 

But speaking in my personal capacity, I think that it would be 
most unfortunate to require notification as soon as merger talks were— 
I mean a merger plan was contemplated, because so many merger 
plans which are contemplated are never effected and to require the 
companies to come to the enforcement agencies before they know what 
they are going to do or where they are going to go or how it is going 
to be worked out, I think would be most unfortunate. 

Mr. McHueu. I am not requiring them to give notification but the 
bill does not state when they give notification. I am suggesting that 
if the problem is the harm that results from the delay, couldn’t the 
companies obviate that problem by giving notification immediately 
it appears to them there is a reasonable probability that the merger 
will be consummated, so in fact that 90-days will probably expire 
before all the details have been ironed out ? 

Mr. Berason. Some mergers are worked out very rapidly; others 
take a protracted period of time. You can have an agreement in 
principle. You can have an agreement just to discuss the possibilities 
of a merger. I don’t know where you would make the decision as 
to when wouid be the appropriate time to go to the investigative 
agency. I don’t know what the investigative agency would consider 
the appropriate time. So I think it would be a difficult thing to try 
to fix a date in the course of merger negotiations to require a company 
to go to the Department. 

Still speaking in my personal capacity, I know that in mergers 
that are taken to the Department for clearance, especially when I was 
there and you were there, we would not even consider a merger in 
the merger clearance program until every term had been worked out 
and we knew exactly what they were going to do. In my representa- 
tive capacity in private practice I would not think of taking a merger 
to the Department until all the terms had been worked out subject 
to approval of the stockholders or something like that with every 
term of the merger agreement worked out, because the Department 
would not listen to me until I’d present it to them in that manner. 

Senator O’Manonery. The tenor of your paper seems to be that the 
risk to the public interest in the maintenance of competition is less 
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important than the risk to the private interests which want to merge. 

Mr. Brereson. I would phrase that a little differently, Senator, if 
| were making the statement. 

Senator O’Manonry. I am trying to lay the bones bare. 

Mr. Bereson. The tenor of my statement and the position of the 
American Bar Association is that the public interest will not gain by 
this legislation. And that happens to be my personal judgment too— 
bottomed on the fact that I had charge of enforcing the antitrust laws 
for 214 years. As I say in my statement, I don’t know of any merger 
that is consummated without the knowledge of the Department. 

Senator O’Manoney. You will acknowledge, will you not, sir, that 
the rapid rate at which mergers have been proceeding has been clearly 
changing the whole commercial and industrial picture to the disad- 
vantage of what we politely call free enterprise ‘ 

Mr. Bercson. Let me answer that again in my personal capacity. 
| will say that there has been a large number of mergers. 

I certainly agree with that but I do not feel that there has been any 
merger that has been consummated in the past 3 or 4 years that could 
have been successfully attacked by the Department of Justice under 
existing antitrust procedures only if they had known about them 90 
days in advance—— 

Senator O’Manoney. Now we are struggling with the formulation 
of alaw. Suppose you give us eventually your suggestion as to how 
we can plug these loopholes and effectively prevent mergers against 
the public interest before they take place. That will be m your per- 
sonal capacity and not in your representative capacity. 

Mr. Brreson. May I finish my statement in my representative 
capacity. 

Senator O’Manoney, Yes. 

Mr. McHveun. May I ask you a question which is directed at the 
comments you made here? I am not sure you heard all of Judge 
Barnes’ testimony yesterday, but at that time he raised this specific 
point you mentioned and he spoke of the case a department had filed. 
In two of those cases a merger was either consummated or it was at 
least consummated in part before the department took action. 

Mr. Bergson. The two cases were the Brown Shoe case and the 
Schenley-Park & Tilford case. In the Brown Shoe case, they moved 
und got a temporary restraining order before the merger was con- 
summated. Upon the hearing on the preliminary injunction, the court 
permitted the merger to go through deaipite the filing of an action by 
the Department. The court did order, however, that the acquired 
assets be segregated so that if at the conclusion of the evidence in 
the case it was desired or it was thought that divestiture would be 
desirable, it could be easily accomplished. In the Park & Tilford case 
where he did not know about it, the action was brought and there has 
been no indication that there can’t be adequate relief in that case 
merely because he did not know about it. 

Mr. McHven. The Deparment takes the position that if they had 
notice of it in advance they might have wanted to proceed before the 
merger had been consummated and therefore obviate the problem of 
vetting a court to overcome the difficulty of unscrambling the eggs. 

Mr. Bercson. I think this unscrambling the eggs argument has been 
overworked. You have that same problem in Sherman <Act cases. 
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You can unscramble an awful lot of eggs. I just think that, again 
speaking in my personal capacity, that there has been much too much 
stress laid on this problem of unscrambling the eggs. I think it can 
be done. I think if the FTC can establish that section 7 has been 
violated, and that is what this bill overlooks, in my judgment—this 
does not change the substantive law at all, you still have to prove a 
substantial !essening of competition and a tendency toward monopoly 
under section 7. 

All this bill does in a few instances—and the few instances that I 
don’t know of haven’t existed in the past but might exist in the future— 
that you may avoid this so-called horrendous problem of sticking an 
egg back ina shell. I just don’t think it exists. 

An additional difficulty with the concept of compulsory delay is the 
establishment of a dollar test for determining when the statute shall 
be applicable. S. 3341 uses $1 million as the line, while the other bills 
talk of 10 million. 

Senator O’Manoney. That of course has now been changed. 

Mr. Bereson. Yes. 

But any dollar test, regardless of amount, is incompatible with 
modern standards of antitrust administration which loek not to size 
but to the competitive criteria of market effect, irrespective of whether 
the industry concerned be large or small. 

Much stress has been laid on the advisability of providing a method 
whereby the enforcement agencies will learn of a proposed | merger in 
sufficient time to stay its consummation. It has been claimed that once 
a merger is consummated, it may remain unchallenged because of the 
difficulty of undoing it. 

I am aware of no case, either under section 7 of the Clayton Act or 
sections 1 or 2 of the Sherman Act, where the relief of divestiture or 
divorcement was denied solely because of a scrambled corporate setup. 
Moreover, existing sources of premerger information seem adequate 
and the Government neither has been nor is likely to be significantly 
hampered without a mandatory notification law. 

Senator O’Manonry. Do you know of any cases in which the en- 
forcing authorities failed to take action after the event of merger 
because of the difficulty that would be encountered ? 

Mr. Bereson. I don’t know of any, Senator, and I have not heard 
anybody mention any. Judge Barnes spoke of the two yesterday, but 
they did take action. 

But no one to my knowledge has ever mentioned a case which should 
have been brought but was not brought solely because of the fact that 
the assets were scrambled. 

Almost every proposed or rumored merger and acquisition of con- 
sequence is currently reported in the trade or financial press. The 
necessity for stockholder meetings to pass on merger agreements, 
coupled with other premerger formalities, normally provide the Gov- 
ernment with additional notice of prospective mergers. Compulsory 
notice would rarely provide the Government with news of a merger 
not otherwise brought to its attention. 

And I repeat what I just said. To my knowledge, no proponent of 
this legislation has cited any merger the legality of which went un- 
challenged because of lack of notice. 
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Techniques for ferreting out and studying contemplated mergers 
now used by the enforcement agencies should be sufficient for effective 
enforcement of existing antimerger laws. 

Senator O’Manoney,. It may be appropriate to remark here that 
it has always seemed to me that one of the great difficulties of protect- 
ing the public interest in the maintenance of competition, assuming 
that to be a desirable objective, has been that under the present state 
of the law, the enforcement of antitrust laws depends first upon the 
disposition of those in charge of the Antitrust Division, their frame 
of mind, and secondly upon the frame of mind of the Congress in mak- 
ing appropriations to provide a staff large enough to get all the in- 
formation necessary. 

And one of the principal arguments here for the present prenotifi- 
cation is that it would relieve the Department of Justice of dependence 
upon the business press for the information which is essential. 

With all due apologies to the press, it must be remarked that the 
press stories are not always reliable as to what the real facts are 
Prior notification will put into the hands of the enforcement author- 
ity the facts which are essential to determine an issue before it really 
arises. 

Mr. Brereson. I am willing to venture this, again in my personal 
capacity, that if this prenotification bill passes, the Department of 
Justice will have to have more people rather than as few people as 
they have now working on merger matters just to handle the bulk of 
papers that they will get in this situation, and in many instances papers 
that they will never need and would never have to have had. Conse- 
quently when you talk about the appropriation problem and the avail- 
ability of personnel, I think you are increasing their burden without 
any corresponding benefit. 

Senator O’Manoney. Then the answer to that of course is not rele- 
vant to this hearing but it would be the enactment of a Federal charter 
law which would eliminate some of that. 

Mr. Brrason. I understand that you are interested in legislation of 
that kind, Senator. 

The essential vice in the compulsory delay scheme is that, when 
practically considered, it is antimerger in character. It appears to 
be clearly directed at the reduction or elimination of mergers, good 
as well as bad, rather than at aiding in the enforcement of the anti- 
trust laws by preventing only these mergers which are unlawful. 

We are onion that this committee is aware and appreciative of 
the desirable role, social and economic, which mergers may play in 
our free-enterprise system. They usually represent a normal growth 
process in business life and frequently if not most often are the prod- 
uct of and tend to promote competition. 

Yet the concern which besets us is that the compulsory delay pro- 
posals pending before this committee will, without trial or judicial 
determination, frustrate, hinder or prevent by the sole medium of 
delay many business transactions which in no way contravene the lan- 
guage or spirit of our antitrust laws. The proposed legislation would 
serve only to transform the Department of Justice and the Federal 
Trade Commission into regulatory agencies much akin to the ICC and 
the CAB. It was to avoid regulation such as this that the antitrust 
laws were adopted. 

794255614 
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Perhaps the best indications of the relative importance of the bene- 
fits and burdens stemming from the pending bills can be found in the 
Justice Department’s own statistics. 

They show that of 2,000 merger cases which the Department of 
Justice reviewed between January 1953, to date only 120 merited more 
than cursory investigation and only 6 were challenged in the courts. 

We recognize, of course, that these figures do not reflect the merger 
plans which were discontinued because of Justice Department oppo- 
sition. 

But they do point up sha ply the fact that only a tiny proportion of 
all mergers are of even doubtful legality, and they confirm our view 
that the pending proposals would hinder a tremendous number of cor- 
porations and transactions in their normal, lawful course, solely for 
the purpose of providing the Government with data which existing 
procedures already afford it about a few doubtful mergers. 

8. Federal Trade Commission injunctions. 

Finally, the American Bar Association recommends passage of a 
proposal to strengthen existing antitrust enforcement procedures by 
granting the Federal Trade Commission authority to institute court 
proceedings to enjoin mergers prohibited by section 7 of the Clayton 
Act immediately upon the issuance of a complaint by the Commission. 

And I might add here, Senator, that when we were considering 
these bills, the bill before us was H. R. 7229 which was Congressman 
Celler’s bill. The action of the American Bar Association was predi- 

‘ated on that bill and therefore in my official capacity I am addressing 
my comments to the language that was in that bill. However, you 
can see from what I say that we recognize the difficulties that were 
inherent in that bill. 

Senator O’Manoney. What was the number of that bill? 

Mr. Berason. I think it was 7229. 

Under the current text of section 11 of the Clayton Act, the Com- 
mission may take remedial action only after first completing an ad- 
ministrative proceeding which adjudicates the merger illegal under 
section 7. On the other hand, the Justice Department—and even pri- 
vate parties—now may petition Federal district courts to enjoin the 
consummation of mergers believed to be illegal in order to avert “ir- 
reparable injury”. Because Congress envisioned coordinate enforce- 
ment by the Federal Trade Commission and the Justice Department 
of section 7 of the Clayton Act, the American Bar Association believes 
that the grant of coextensive authority to the Federal Trade Com- 
mission would enable it to discharge more efficiently its enforcement 
responsibilities over mergers and would accomplish antitrust enforce- 
ment without the unnecessary hardships which the compulsory delay 
proposals previously discussed would impose. 

In closing, I would like to request that recommendations II and 
III, together with their comments, as contained in the report of the 
section of antitrust law and adopted by the house of delegates of the 
American Bar Association, be inserted in the record of this committee’s 
hearings. 

Senator O"Manonry. Did you bring a copy with you? 

Mr. Brreson. Yes, 1 brought a copy that runs about six pages. 
double spaced. 
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Senator O"Manoney. It may be inserted as you request at this point 
in the record. 

Mr. Berason. That completes my statement. 

(The document referred to is as follows:) 


il. Recommendation against Requirements for Mandatory Notification or Ap- 
proval by Government prior to the consummation of any merger or acquisition 
of stocks or assets and in favor of Authorization of the Federal Trade Com- 
mission to request courts to issue preliminary injunctions against mergers 
or acquisitions violative of section 7 


Resolved, That the American Bar Association disapproves of and opposes any 
requirement for mandatory notification of the Government prior to the con- 
summation of any merger or acquisition of stock or assets; and be it further 

Resolved, That the American Bar Association disapproves and opposes any 
requirement for any form of Government approval as a prerequisite for the 
consummation of any merger or acquisition of stock or assets; andbe it further 

Resolved, That the American Bar Association recommends to the Congress 
thut in lieu of legislation imposing either of the requirements referred to in 
the first two paragraphs of the resolution, legislation be enacted the effect of 
which is to authorize and empower the Federal Trade Commission to institute 
court. proceedings to enjoin mergers prohibited by section 7 of the Clayton Act 
immediately upon the issuance of a complaint by said Commission; and be it 
further 

Resolved, That the officers and council of the section of antitrust law are also 
directed to urge such opposition and disapproval and such recommendation upon 
the proper committees of Congress in connection with any legislation embodying 
any such requirement or authorization. 


COMMENT 


These matters are dealt with in the same resolution because each is directed 
at the same objective and the section believes the first two mistake the remedy 
and are not in the public interest, while the other proposal accomplishes the 
objective in a manner in accord with the accepted and orderly procedures of 
American jurisprudence and our system of free competitive private enterprise. 

The requirement that no stock or assets may be acquired until and unless the 
Government has been given 90 days’ notification of “all pertinent and relevant 
information concerning the proposed transaction” is contained in 8. 2075 (intro- 
duced by Senator Sparkman) and H. R. 6748 (introduced by Congressman 
Patman). In addition, H. R. 6748 provides that following such notification the 
mere filing of a complaint by the Government shall automatically bar the con- 
stluumation of the transaction unless and until approved by the court in such 
proceedings. 

The argument in favor of requirements such as these rests entirely upon the 
coucern Which has been expressed as to the volume of recent industrial and 
hbinking mergers, and is primarily directed at elimination of the same rather 
than preventing only those transactions violative of the antitrust laws or dis- 
sipating in an orderly way the effects of an unlawful transaction. 

Because of the complexities of unscrambling accomplished mergers, prior 
know ledge by Government agencies of impending acquisitions is doubtless de- 
sirable if the enforcement task alone is considered. On the other hand, the 
processing by the Government of each proposed merger or acquisition and 
ipproval thereof before consummation would involve a tremendous burden 
of investigation and delay and impose an impossible burden on our already 
Vverburdened judiciary which might make it undesirable even from the stand- 
point of enforcement. 

Putting the Government on formal notice that a merger is about to take place 
Would in practice place a much heavier burden of responsibility on Government 
representatives than now exists and the easiest course undoubtedly would be to 
resolve any doubt against the merger and file a proceeding to hold it up. 

In effect the mere filing of a complaint would end almost any merger or 
ucquisition because the parties cannot wait for the outcome of long litigation. 

More importantly perhaps, almost every contemplated merger or acquisition 


vf consequence in this day and age is announced and reported in the trade or 
financial press. 
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Many require stockholder approval, and this and the other premerger corporate 
formalities normally entail inevitable delays before the actual consummation 
of any acquisition. Hence the proposed notification requirement would only in 
rare instances provide the Government with information otherwise unknown. 

Ep rience has shown that in almost every case the Government is now amply 
notified and equipped to block prior to consummation a merger or acquisition 
which threatens to violate section 7. 

Inequitable hardships would be imposed on the business community by any 
such formal notification or approval requirement. 

In many cases a rigid premerger notification and 90-day or other waiting pro- 
cedure would not only frustrate but make impossible legitimate fast-breaking 
business plans that simply cannot survive a 3-month delay. 

Moreover, a required notice whenever either party is worth over a million 
dol'ars (S. 2075) would make even the minutest acquisitions by every medium- 
sized corporation subject to Government antitrust supervision, if not approval, 
entirely irrespective of their infinitesimal, or even invisible, impact on the market 
or interstate trade. In passing we note that the present text of S. 2075 by 
unqualifiedly reaching all acquisitions of assets may be applied even to purchases 
of commodities or industrial equipment manufactured or sold in the ordinary 
course of trade. 

Above all, a million-dollar, or any other dollar test for application of the 
compulsory notice rule is incompatible with modern standards of antitrust admin- 
istration, by invoking a criterion of dollar size rather than the competitive 
criteria of market effect as a’ determinant of the antirust laws’ applicability. 

Inasmuch as mandatory premerger notice to the Government would confer no 
substantial add tional bene 'ts on the Government’s merger enforcement pro- 
gram, but would inflict disproportionate hardships on the business community, 
this section believes such requirements contrary to the principles embodied in 
our system of free competitive private enterprise and not in the public interest. 

The argument that the end justifies the means has been historically proven 
fallacious. The Justice Department already has the power to bring injunction 
proceedings, and upon a proper showing to prevent illegal mergers or acquisitions. 

Instead of the highly restrictive growth-retarding requirements heretofore 
discussed the section favors strengthening the enforcement procedures having 
to do with mergers by giving to the Federal Trade Commission authority of tlie 
character now held only by the Justice Department. 

H. R. 7229 (introduced by Congressman Celler) contains such a proposal. 
Under the current text of section 11 of the Clayton Act the Commission may 
take remedial action only after first completing an administrative proceeding 
which adiudicates the merger illegal under section 7. On the other hand, the 
Justice Department—and even private parties—now may petition Federal dis- 
trict courts to enjoin the consummation of mergers believed to be illegal in order 
to avert “irrepprable in‘urv.” 

Because Congress envisioned coordinate enforcement by the Federal Trace 
Commission and the Justice Department of section 7 of the Clayton Act, the 
section believes that the Commission should be granted coextensive authority to 
invoke the injunctive powers of a district court upon an appropriate showing 
of necessity. 

This we believe would enable the Federal Trade Commission to discharge more 
efficiently its enforcement responsibilities over mergers and would accomplish in- 
finitely better in conformity with accepted procedures antitrust enforcement 
without the unecessary hardships which would be imposed by the requirement 
method heretofore discussed. 


III. Recommendation for amendment of section 7 of the Clayton Act so as t 
cover expressly the acquisition of bank assets 


Resolved that the American Bar Association recommends to the Congress that 


legislation be enacted the effect of which is to amend section 7 of the Clayton Act. 


by extending the assets provision to banks, banking associations and trust 
companies ; and be it further 

Resolved, That the association proposes that this result be accomplished by @ 
statute such as is exemplified by H. R. 5948; and be it further 

Resolved, That the officers and council of the section of antitrust law be directed 
to urge legislation embodying said principle upon the proper committees of 
Congress. 
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COM MENT 


Since passage of the Clayton Act in 1914, the acquisition of another corpora- 
u's stock has been unlawfu! whenever it threatened certain adverse effects on 
etition. Banks, as well as al! other corporations, were held subject to these 
utrols if “engaged in commerce.”? 
fransamerica Corp. vy. Board of Governors, 206 Fed. 2d 168 (3d Circuit, 1953). 
However, numerous decisions had ruled section 7 of the Clayton Act inapplicable 
any acquistion of corporate assets. Chiefly fer this reason, section 7 was 
amended in 1950 so as to embrace acquisition of assets as well as stock. 
However, the 1950 revisions while retaining jurisdiction of stock acquisitions 
by corporations “engaged in commerce,” extended the control over asset ac- 
\isitions only to corporations “subject to the jurisdiction of the Federal Trade 
Commission.” Inasmuch as Federal agencies other than the Federal Trade Com- 
mission exercise regulatory authority over national banks, the Justice Department 
hus deemed section 7 inapplicable to bank mergers consummated by way of 
isset acquisition. 
rhe section believes bank asset acquisitions should be in conformity with the 
aw now governing purchases of stock and that—whatever the intrinsic merits 
utitrust policy as applied to banks—the applicability of section 7 to bank 
mergers should not turn on the technical distinction between stock or asset 
iisitions. 
R. 5948 (introduced by Congressman Celler) embodies this principle. It 
s supported by the Department of Justice, by the Federal Trade Commission, 
and by the Federal Reserve Board, as well as the section. S. 2075 (introduced 
by Senator Sparkman) also would amend section 7 of the Clayton Act to cover 
acquisitions of bank assets as well as stock, but in addition, as noted supra, 
vould impose a requirement of prior notification to the Government of any 
acquisition of any kind. Such a requirement the section opposes for reasons 
eady pointed out. 


Senator O’Manonry. Senator Dirksen, any questions? 

Senator Dirksen. No questions. 

Senator O’Manonry. Mr. McHugh? 

Mr. McHven. I know that the position of the American Bar Asso- 
ciation with reference to FTC having these additional injunctive 
rights was directed at Congressman Celler’s bill. 

[ wonder if you can tell us your own reaction to the broader pro- 
posals with reference to that covered in H. R. 9424. 

Mr. Bereson. As I understand the language in H. R. 9424, and its 
companion bill, it would permit the FTC upon making a showing that 
there is a probable violation or there would be a probable violation of 
section 7 to appear before a Federal Court and to obtain a stay of 
merger proceedings pending the filing of a complaint and the con- 
clusion of proceeding by the FTC. 

I think I could speak for the American Bar Association to say that 
they would probably not oppose that in view of the action that was 
taken on the Celler bill. 

My own personal view, while I voted as a member of the council 
and presented these matters to the house of delegates, is that while I 
think the Commission should have this authority, I think that some- 
thing should be done to make or to give these matters priority before 
the Commission, so that they won’t hang fire for a considerable period 
of time. 


As you will recall, I think the Pillsbury case was brought back in 
1952, and it is still in rather preliminary stages down there at the 
Commission. I think that something, speaking personally, I think 
that something ought to be done to see to it that when the Federal 
Trade Commission does obtain a stay in the Federal courts that the 


stay isn’t for any extended period, or forever. 
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Mr. McHveu. For that reason do you think it is probable that 
court might be reluctant to grant the stay for that period of time in 
view of the known record of completing administrative proceedings 
before the FTC? 

Mr. Beroson. I am sure that defense counsel will make that argu- 
ment. I can’t speak for the attitude of the court because I would 
imagine that different judges would have different attitudes. 

Mr. McHuen. Mr. Bergson, you also made a particular criticism 
of the setting of dollar amounts in fixing the tests to determining who 
should file. Assuming the principle that there should be some stand- 
ards to determine who should file, can you suggest any other way in 
which it should be done? 

Mr. Beroson. No, I don’t know that I could. The thing that strikes 
me personally about that situation is this. Chairman Gwynne in his 
testimony I think states that the $10 million limit would hit about 
half of the mergers. You are going to leave 50 percent of the mergers 
that will remain to be investigated under existing techniques. 

I don’t see how any enforcement agency can assume they don’t have 
to make the same type of inquiries they make now on those mergers. 
IT can think of many mergers which might be illegal where the amount 
involved might be only a million dollars in the two companies. I 
think you can too. 

Mr. McHuen. Yes. Of course the act would still apply to those 
situations. 

Mr. Bercson. When we were down in the Department, we brought 
monopoly cases against industries where the total and annual volume 
of business was $200,000. I just don’t see how you can sit back and 
say, well, since these involve less than $10 million, we can ignore them 
and as long as you will have to use those techniques for that 50 per- 
cent of the mergers, why not use the same techniques for the others, 
which are the ones that are more apt to be publicized ? 

Senator O’Manoney. Mr. Bergson, might it not be said that we are 
dealing now with Federal law? We are not trying to invade the field 
of State law in the prevention of monopoly. State laws sometimes, 
though even relying only on the common law, are antimonopolistic, 
because antimonopoly has been the characteristic of our law from the 
very beginning, has it not ? 

Mr. Brreson. I would say so. I hope that you don’t gain the im- 
pression from anything I say that I don’t believe in firm enforcement 
of the antitrust laws. 

Senator O’Mationey. No, I don’t think you do. 

Mr. Bereson. I think my record down at the Division shows that. 

Senator O’Manoney. I am not attacking your record, sir, or your 
beliefs. I am just trying to expose them. You do note, as you said 
here very plainly, that the bar association believes in prohibiting 
mergers by the acquisition of assets as well as stock and that is your 
personal belief. 

Mr. Bereson. Right. 

Senator O’Mauonry. And it extends to banks as well as industrial 
companies, too, does it not ? 

Mr. Bereson. Right. 

Senator O’Manonry. So therefore on the general basis of monopoly 
or antimonopoly, you are on the pitiniondipoly side. What I am talk- 
ing about now is this dollar limit. It must be acknowledged that 
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the modern trend over the last 50 years has been to the expansion 
the field of operation of corporations engaged in interstate and foreign 
commerce and the dimunition of the area covered by corporations 
which are engaged in intrastate commerce. 

The monopoly issue rises in the Federal field much more often than 
it does in the intrastate field. Mr. Bergson, am I not right? 

Mr. Bergson. | agree with you 100 percent. 

Senator O’Manoney. So that when the bill undertakes to set a dol- 
lar limit, what it is trying to do is to strike out from the field of en- 
forcement mergers which really don’t affect interstate and foreign 
commerce because they are too small to have that effect. 

Mr. Bereson. I wouldn’t agree with that. 

Senator O’Manoney. All right, explain why you don’t agree 
with it. 

Mr. Bereson. Because I think there are many small corporations 
which engage in interstate commerce—many corporations that don’t 
arise to the dignity of this $10-million aggregate of assets. I am not 
enough of an economist to know what percentage of corporations en- 
gaged in interstate commerce they represent and what percentage 
of corporations which don’t have a combined total of $10 million are 
engaged solely in intrastate commerce, but I would venture to guess 
that a significant proportion of them are engaged in interstate com- 
merce. I am enelidina the incorporated corner grocery store and 
things like that, but you take a small manufacturing concern; it 
is engaged in interstate commerce by all the accepted antitrust tests 
anyway. 

Senator O’Manonry. By your statement here on page 4 in the third 
paragraph is that— 
any dollar test regardless of the amount is incompatible with modern standards 


of antitrust administration which look not to size but to the competitive criteria 
of market effect, irrespective of whether the industry concerned be large or 


small. 

Mr. Bergson, do you mean by that to have the committee under- 
stand that you think a $10,000 test would be incompatible, a $100,000 
test would be incompatible ? 

Mr. Bereson. I don’t think it is realistic. Maybe I should have 
used the word realistic instead of incompatible. When you try an 
antitrust case, a Clayton Act case or a Sherman Act case, it doesn’t 
make any difference as to the volume of commerce involved. The 
Supreme Court has said in the Yellow Cab case—I think $400,000 was 
involved—that it was an appreciable amount of commerce. My prob- 
lem with this bill is this, arias that it will not make illegal any 
merger that is presently lawful. You talk about this wave of 
mergers—— 

Senator O’Manoney. That’s getting off the question. I want to 
keep you on this question of the dollar test. 

Mr. Bercson. Well, I don’t think any dollar test is realistic. If 
I were down at the Antitrust Division and I were enforcing section 
7 of the Clayton Act, I would want to know whether or not a par- 
ticular merger had substantially lessened competition in any line of 
commerce irrespective of the dollan amount. 

Senator O’Manoney. Now we are talking about substantially less- 
ening competition. 

Mr. Bereson. Right. 
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Senator O’Manonry. How can it be held that a small corporation 
with a small dollar value compared with the gigantic dollar value of 
the corporations that now dominate the industry of the United States 
is not so small that it can be overlooked? What objection is there 
to applying the de minimis ‘test here? If we prevent the mergers 
which are big, the little ones'are not going to bother us. 

Mr. Bercson. You are not going to prevent mergers which are big 
by this bill. 

Senator O’Manonry. Why not? 

Mr. Brereson. You are only going to delay mergers by this bill and 
the big mergers which don’t ‘have the effect of substantially lessening 
competition are still going to be lawful. 

Senator O’Manoney. I have observed, as I followed you through 
this paper, that nowhere have you given any consider: ation to the 
different categories of mergers with w vhich the ec onomy is now being 
assailed. 

It is like an attack of polio perhaps. We are not talking about 
measles, we are talking about the big things. There are various cate- 
gories of mergers, are there not ? 

Mr. Bereson. [ would assume so. You mean conglomerate, verti- 
cal, horizontal ? 

Senator O’Manonry. Yes. 

Mr. Bercson. Or mergers within industry or—— 

Senator O’Manoney. That’s right. The mergers which are bring- 
ing about the situation which has been pointed to by the Feder al 

rade Commission and ever v committee study that I can think of in 
recent years, the situation that is being developed by reducing the 
number of companies engaged in the production of particular com- 
modities—take the case in the motor industry, which this committee 
has been studying. Right before our eyes the number of companies 
engaged in the production of motorcars has been steadily reduced. 

Mr. Brrason. I agree with you. 

Senator O’Manoney. Until at the present moment the companies 
which the Department of Justice tried to preserve are apparently 
undergoing severe physical strain. Why should we hesitate to take 
whatever method presents itself to prevent by merger the develop- 
ment of such concentration ? 

The bar association seems to be in the position of saying, well, never 
mind these mergers, never mind this concentration. Prenotification 
will not then do athing. 

Mr. Bercson. I disagree almost diametrically, Senator, for this 
reason. This bill that you have under consideration is adjective law, 
it is not substantive law. You can throw all of these temporary road- 
blocks in the way of a consummation of merger. This bill is not 
going to make unlawful any merger that is presently lawful. 

Senator O’Manonery. Do you ‘believe that mergers of any kind 
ought to be prevented ? 

Mr. Brercson. Mergers of any kind? 

Senator O’Manonry. Yes. 

Mr. Bercson. No, I think mergers in many instances—— 

Senator O’Manonry. You have misunderstood my question. Are 
there any forms of mergers which should not be tolerated ? 

Mr. Bercson. Congressman Celler has spoken on that. 
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Senator O’Manoney. Never mind. I am trying to find how you 
speak on it. We are working on new law, not on old law. 

Mr. Bereson. I think there may well be an economic problem 
developing from certain aspects of the merger situation. 

Senator O’Manonry. Can’t you make it a little stronger than that, 
Mr. Bergson ¢ 

Mr. Bereson. But I will say this—and I say this very strongly— 
that this bill is not going to have any effect on it at all. 

Senator O’Manoney. Will you write a bill for us? 

Mr. Bereson. I don’t know whether I would be capable of doing it. 

Senator O’Manonry. You were at one time head of the Antitrust 
Division. You from personal experience know what the antitrust 
laws were enacted to preserve. You know the extent to which they 
have succeeded and the extent to which they have failed. You know 
that the rate of mergers is increasing rapidly. 

I think you would be an excellent person so suggest an approach 
to this problem. Either we have a problem or we don't. 

Mr. Bereson. I appreciate the compliment very much, Senator, but 
I don’t think that I can overemphasize what I consider to be the 
inherent fallacy of this legislation. This calls for notice. After they 
have the notice, after they have all the information in the world, they 
can say to two merging companies, we don’t think you ought to merge. 
The two merging companies will say to them, well, we are going to 
anyway because we don’t think there is any violation and they go to 
court. The Department or the FTC has still got to establish—or 
will have to establish—what it presently has to establish. So that no 
merger which has been consummated in the past will be made unlawful 
and I say this bill just does not serve any purpose. 

Senator O’Manonry. You are standing firmly on the proposition 
that no action should be taken against mergers until after they have 
been accomplished and the damage has been done? 

Mr. Bereson. No, I am not saying that at all, Senator. I think 
I would be just repeating myself if I were to restate my position. 

Mr. McHvuen. Mr. Bergson, isn’t it true that some of the harm that 
results from the delay you have spoken of, relate to the necessity at 
the end of the year, for instance, of being able to take advantage for 
tax reasons? Isn’t it contemplated that they would be met by taking 
advantage of the waiver provisions that are provided for in the bill ? 

Mr. Bereson. I don’t know what those waiver provisions are going 
to be. 

[ can visualize a perfectly lawful big merger—two large companies 
with combined assets of $50 million, which could not be held violative 
of section 7 of the Clayton Act or section 1 or 2 of the Sherman Act. 
! don’t think that any regulations promulgated by the FTC or the 
Antitrust Division would take into consideration the fact that when 
these two companies were trying to merge, that they might have a tax 
problem arising out of the failure to consummate the merger before 
the end of their taxable years, whatever they happen to be, whether it 
is December 31 or March 31 or whatever it is. 

I don’t think the regulations will touch that sort of situation. 

I think the regulations that probably would be contemplated by 
that—of. course again this is all in my personal capacity—would be 
the bankruptcy type situation, the failing business type of situation 
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where you have not reached bankruptcy or insolvency, the cases in 
the nature of the International Shoe case. 

Mr. McHuen. Well, is it possible then that one way to correct the 
situation is to indicate either in the bill or in the legislative history 
that there should be a fairly liberal application of ‘the waiver pro- 
cedures to cover hardships or so-called hardship cases, possibly 
this—— 

Mr. Brrcson. 1 don’t think this would be considered a hardship 

ase, because they had a tax problem, because they had a personne! 
sieiiode 1 wouldn't consider that a hardship case if I thought the 
merger was illegal. The reason is that this bill atfects mergers that 
if consummated the Department or the FTC would never be able to 
touch. If there is this problem—and I certainly don’t say that there 
is not any such problem—I certainly don’t think this is the way to 
meet it. 

Mr. McHluen. What you are saying is that a great number of 
mergers are going to come within the purview of this law where there 
will be no illegality involved. That is generally conceded. But. it 
seems to me the problem arises, assuming that is so, what is the harm 
to the companies involved? If it can be demonstrated that there is 
no real harm because of the necessity of waiting, even though in fact 
they may involve mergers where the anticompetitive consequences 
necessary to be illegal can never be established, there is no serious 
problem. 

Mr. Bereson. I think there is a very grave danger of harm in the 3 
months’ delay and even using the quote that I might have misquoted. 
J think that you can even infer from that that there will be some good 
mergers that will be spoiled by this legislation. And this argument 
that. Judge Barnes used yesterday about it being unfair to the people 
who come down and lay ‘bare their plans and giv ing an advantage to 
those who carry out their acquisitions in secrecy. I don’t think I know 
of anybody who has ever carried out an acquisition in secrecy who 
has gained by that and Jules Barnes has not cited any instances. 

Mr. Frrepman. May I ask a question, Senator ¢ 

Mr. Bergson, I understand your position with respect to the dollar 
test written into these bills to be that, since there is no distinction in 
law between mergers of corporations above and below such a line. 
including a distinction of that kind in the bill would serve no purpose, 
and the enforcement agencies would still have the responsibility for 
investigating mergers “involving the smaller corporations anyway. 

Mr. Bercson. That’s right. 

Mr. Friepman. You understand, I am sure, that the reason for 
including such a dollar test is to try to minimize the burden on smaller 
corporations, the reporting and waiting burden. 

Mr. Bereson. I just thought there was not any burden. Mr. Me- 
Hugh just said that this reporting provision would not—-—- 

Mr. Frrepman. I don’t believe he made a positive statement. 

Mr. Brreson. Wouldn’t impose any burden on anybody. In 
sorry; I’m not just being facetious. 

Mr. FriepmMan. If the Congress decides to require pre-merger notl- 
fication, would you be in favor of including no dollar limitation 
whatever ? 

Mr. Brercson. No. If the Congress, despite sage advice received 
from others, decides to enact this bill, I certainly would favor a dollar 
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limitation just to limit it to the extent that it is possible to limit it, but 
| don’t think it should be enacted. 

Mr. FrrepMan. But in that event, Mr. McHugh’s question to you 
vas Whether you regarded the $10 million figure as a suitable one, or 
if not, do you have any other suggestion ¢ 

Mr. Brreson. IT don’t have any suggestion on that. If this bill is 
going to pass, I think it is best to have it pass with a $10 million limi 
tation than no limitation; but I would hope it aad not pass. 

Senator O’Manonry. Well, Mr. Bergson, we are very much obliged 
for your presentation. 

We have enjoyed it, as the questions have indicated. We lawyers 
and legislators get together and there is no limit on debate which 
we will do now. 

Mr. Bercson. Thank you very much. I appreciate the opportunity 
to have appeared before you. 

Senator O’Manoney. The Chair will undertake to impose a limi- 
tation upon himself for asking questions. He will ask the staff to 
cooperate and the witnesses if they would be willing to present their 
vritten statements for the record and then summarize them so that we 
iay proceed as rapidly as possible. 

We have already had a good deal of cumulative testimony, but in 
view of the fact that the witnesses to date h: ave been representing the 
Government agencies and today the bar association, the bankers asso- 
clation at the beginning, and so forth, perhaps until we get into the 
tield of special industry we can hurry along. 

With that hope in mind, we will call the next witness, Mr. Philip 
Welsh of the Association of American Railroads. 


STATEMENT OF PHILIP F. WELSH, ATTORNEY, ASSOCIATION OF 
AMERICAN RAILROADS 


Mr. Wexisu. Senator, would you like me to observe tlie rule you have 
just laid down ? 

Senator O’Manoney. If it is convenient for you. 

Mr. Wetsu. I shall endeavor to do that. 

Senator O’Manoney. Your paper will be printed in the record at 
this point as though delivered. 

Mr. Wensu. Yes, thank you, Senator. 

(The prepared statement of Mr. Welsh is as follows:) 


STATEMENT BY Privip F. WELSH, ATTORNEY, ASSOCIATION OF AMERICAN RAILROADS, 
on H. R. 9424, S. 3341, AND S. 3424 


My name is Philip F. Welsh. I am a lawyer with the Association of American 
Railroads with headquarters at Washington, D.C. The Association of American 
Railroads is a voluntary, unincorporated organization including in its member- 
ship railroad companies operating more than $5 percent of the total railroad 
Ihileage in this country and having operating revenues which are more than 
% percent of the total railroad operating revenues. 

My appearance today is for the purpose of expressing the views of the AAR 
With respect to H. R. 9424, S. 3341, and S. 3424, and more particularly with 
respect to the provisions of those bills which would require railroad common 
carriers subject to regulation under the Interstate Commerce Act to give prior 
hotice of certain acquisitions to the Interstate Commerce Commission and also 
to the Attorney General. I shall address my remarks, first, to the provisions of 
H. R. 9424, which was passed by the House of Representatives on April 16, 1956, 
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and S. 3424, which is identical with the House bill, and lastly to the pertinent 
provisions of 8. 3341. 

H. R. 9424 and 8S. 3424 would amend section 7 of the Clayton Act. One of the 
ways in which section 7 would be amended would be by requiring railroad com- 
panies to give advance notice of acquisitions of stock or assets in excess of speci- 
tied amounts to the Interstate Commerce Commission and to the Attorney Gen- 
eral, and to observe a 90-day waiting period before consummating the proposed 
transactions. The railroads would, in addition, be required to furnish to the 
Interstate Commerce Commission and to the Attorney General such “additional 
relevant information” as the Commission and the Attorney General might request, 
The purpose of these proposed enactments is understood to be to enable those 
agencies of Government to determine whether the contemplated transactions are 
likely to violate the substantive prohibitions of section 7 of the Clayton Act, and 
to take such timely action as may be appropriate. 

The railroads take the position, first of all, that they ought not be required to 
give notice of the kind proposed by the pending bills because all transactions 
among railroads relating to corporate mergers, transfers of control, and important 
acquisitions are already the subject of a detailed scheme of statutory regulation 
under section 5 of the Interstate Commerce Act, which is entirely adequate to 
protect the public interests. By way of background, it may be useful to outline 
the statutory mechanisin contained in section 5, and to show the relationship 
between that law and section 7 of the Clayton Act. 

Section 5 (2) of the Interstate Commerce Act provides that it shall be lawful 
for carriers, with the approval and authorization of the Interstate Commerce 
Commission, to carry out consolidations and mergers of their properties ; trans- 
actions to purchase, lease or contract to operate carrier property ; acquisitions of 
earrier control through stock ownership or otherwise; acquisitions by persons 
other than carriers, of control of two or more carriers through stock ownership 
or otherwise; and acquisitions by a person other than a carrier, already con- 
trolling one or more carriers, of control of another carrier through stock owner- 
ship or otherwise. The procedure for obtaining Commission approval is pre- 
scribed in detail in section 5 (2) (b). <A formal application must be filed with 
the Commission. Governors of interested States are notified, and an oppor- 
tunity is afforded for interested parties to be heard. Public hearing may be 
scheduled. Under section 5 (2) (b), if the Commission finds that the proposed 
transaction is one of those subject to Commission approval under the act, and 
that it will be consistent with the public interest, it may enter an order authoriz- 
ing and approving it, upon terms and conditions found to be just and reasonable 
Section 5 (11) of the act provides that the authority conferred upon the Com- 
mission by section 5 shall be exclusive and plenary, and any carriers or other 
persons or corporations participating in a transaction authorized and approved 
by the Commission under that section shall be relieved from the operation of the 
antitrust laws and from other legal limitations and restraints so far as neces- 
sary to carry the transaction into effect. 

The substantive prohibitions of section 7 of the Clayton Act forbid corporate 
acquisitions of stock or assets where the effect of the acquisition may be sub- 
stantially to lessen competition or to tend to create a monopoly. The last pura- 
graph of section 7, which would not be changed by the proposed amendments, 
provides that ‘“‘Nothing contained in this section shall apply to transactions duly 
consummated pursuant to authority given by the * * * Interstate Commerce 
Commission * * *” Section 11 of the Clayton Act provides that authority to 
enforce compliance with section 7 is vested in the Interstate Commerce Com- 
mission where applicable to common carriers subject to the Interstate Commerce 
Act. By virtue of these statutory provisions, it is clear that section 7 of the 
Clayton Act applies to common carrier railroads except to the extent that their 
transactions are removed from the coverage of that law by approval of the Inter- 
state Commerce Commission. Section 5 of the Interstate Commerce Act author- 
izes such approval and immunizes approved transactions from the antitrust laws, 
including the Clayton Act. 

The transactions listed in section 5 (2) of the Interstate Commerce Act, which 
may be approved by the Commission, are all within a category that may be 
roughly designated by the term “merger.” According to the report of the House 
Committee on the Judiciary on H. R. 9424, “a transaction which is not in essence 
a merger or its equivalent is not subject to advance notification’. Thus, it ap- 
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pears that H. R. 9424 would require advance notice of transactions which, in 
the case of railroads, are essentially those transactions which may be and 
regularly are authorized and approved by the ICC under section 5 (2). In fact 
the only situation in which one can conceive of a violation of section 7 of the 
Cluyton Act by railroads would be one in which two carriers would fail or 
neglect to seek Commission approval for what they proposed to do. This would 
be most unlikely to occur, as is shown by the negligible number of instances in 
which it has occurred. This in turn demonstrates that there is no need, in the 
case Of railroads, for a notice law to aid in the enforcement of the prohibitions 
of section 7, since that section will not frequently be applicable to them. 

It may be worth remarking, at this point, that the policy declared by Congress 
in section 5 of the Interstate Commerce Act differs essentially from the policy 
declared by the Clayton Act and the other antitrust laws. By providing that 
transactions approved by the Commission under section 5 (2) shall be relieved 
from the operation of the antitrust laws, Congress declared that transactions 
which would violate the antitrust laws in the case of various other corporations, 
were in certain circumstances to be fostered and encouraged on the part of 
railroads. The historical development of section 5 (2) and its predecessor 
statutes, beginning with the Transportation Act of 1920, shows that this is so. 

‘The Transportation Act of 1920 marked a sharp change in the policies and 
objectives of the regulation by Congress of the Nation’s transportation facilities. 
Before that act, emphasis had been on the preservation of competition among 
carriers. Thereafter, with respect to mergers and consolidations, the Commis- 
sion was to be guided, as the Supreme Court said, by different considerations, 
including “adequacy of transportation service * * * its essential conditions of 
economy and efficiency, and * * * appropriate provision and best use of trans- 
portation facilities.” * In determining the “public interest,” the Commission shall 
be guided primarily by the national transportation policy as that has been ex- 
pressed by the Congress. As the Supreme Court stated in McLean Trucking Co. 
v. United States,® *‘The history of the development of the special national trans- 
portation policy suggests, quite apart from the explicit provision of section 5 (11), 
that the policies of the antitrust laws determine ‘the public interest’ in railroad 
regulation only in a qualified way.” Elsewhere in that decision, the court said 
that “there can be little doubt that the Commission is not to measure proposals 
for all-rail or all-motor consolidations by the standards of the antitrust laws. 
Congress authorized such consolidations because it recognized that in some 
circumstances they were appropriate for effectuation of the national transporta- 
tion policy.” * Again in that case, the court said, * * * it is admitted the Com- 
mission with propriety may approve a rail consolidation, otherwise prohibited by 
the antitrust laws, in order to bring about needed or desirable improvement in 
service and economies in operation.”° This declared congressional policy with 
regard to railroad mergers and other forms of unification under section 5 of the 
Interstate Commerce Act suggests that there is not the same need for pre- 
acquisition notice that there is said to be in the case of many other corporations. 

Considering the detailed provisions of H. R. 9424, it is noted that advance 
notice of the specified acquisitions would be given to the ICC. So far as the 
Commission is concerned, however, the proposal of H. R. 9424 is redundant, 
because the statutory application required to be filed by section 5 (2) of the 
Interstate Commerce Act gives ample advance notice. The information to be 
furnished in this application is specified in regulations promulgated by the Com- 
mission, and this information is extensive.® The provision of H. R. 9424 enabling 
the ICC to request “additional relevant information” is superfluous, because the 
Commission has indicated in its own regulations the information that it considers 
to be relevant to applications under section 5 (2). If that information is not 
adequate (and there has been no indication that the Commission is not satisfied 
with the information that it gets at the present time), the Commission has ample 
power to change its regulations to require the kind of information it desires, 
without the aid of a new Federal Law. 

H. R. 9424 would also require that the Attorney General should be given the 
prior notice-of acquisition, as well as such “additional relevant information” as 
might be requested by him. These additions to existing law are unnecessary be- 
cause the Department of Justice is aware of section 5 proceedings before the ICC; 


1 New York Central Securities Corp. v. United States, 287 U. S. 12, 25. 
#321 U. 8S. 67, 83. 

‘Thid., p. 85. 

®Ibid., p. 78. 

*49 CFR, sec. 52.1 et seq. 
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it has a right to intervene in such proceedings and has done so; and having once 
intervened, it is in a position to obtain whatever information it may reasonably 
need. ' 

The report of the House Judiciary Committee on H. R. 9424 states as follows: 
“Premerger notification by regulated corporations is deemed particularly neces- 
sary by the Dopartment of Justice since the Attorney General has a statutory 
right, provided by section 11 of the Clayton Act, to intervene and appear in 
merger proceedings by commissions and boards.” 

Nothing is said, however, to justify the requirement that the railroads should 
give such “additional relevant information” to the Attorney General as may be 
requested by him. The 1CC has the primary responsibility for enforcing section 
7 against common carrier railroads. If the ICC has not sought the right to 
impose this broad demand for more information, it is impossible to see how the 
Attorney General, as an intervening party in enforcement proceedings, can need 
such power. 

Perhaps the most objectionable feature of this proposal for furnishing addi- 
tional relevant information is the absence of any standard of relevancy, and the 
fact that there is no provision for seeking prior adjudications on the propriety 
or seope of such demands except in a proceeding to impose statutory penalties. 
A corporation receiving 2 subpena duces tecum in a grand jury proceeding has 
an opportunity to file objections with the court and obtain a ruling on the 
propriety of the demand. Under H. R. 9424, no such protection is afforded. 
A company receiving a demand for information must answer at its peril. No 
need has been shown for subjecting the railroad industry to the harsh obligations 
and burdens that would follow from this provision. It is impossible to estimate 
the costs that would be involved in complying with requests for added information, 
but they obviously could be substantial. 

The first point made to this subcommittee by the railroads is that their trans- 
actions under section 5 of the Interstate Commerce Act are already subject to 
the scrutiny and approval of the ICC, The application to them of the require- 
ments of H. R. 9424 would serve no useful purpose, and would result in needless 
duplication. 

A further point must be made in connection with railroad subsidiaries. Some 
railroads have numerous suksidiary corporations comprising parts of their rail- 
road systems. Railroad subsidiaries may consist of railroad properties which 
are leased by long-term leases to an operating railroad company. In addition, 
the parent company may control the leased railroad by stockownership of a 
majority of the stock of the company. In order to bring about gradual unification 
of their systems, railroads have been consolidating or merging subsidiaries with 
subsidiaries and subsidiaries with parents. Such a program may also involve 
purchase from time to time of the minority stock of these leased lines in order 
to bring the stockownership by the parent up to a point where it is possible to 
effect a merger without incurring too great a financial burden. Also, buying 
the stock of leased lines already controlled by lease or stockownership will 
serve to reduce fixed charges and will make it possible to include the subsidiaries 
in a consolidated tax return with the parent railroad. Many of these trans- 
actions involving acquisitions of additional stock do not require approval of the 
Interstate Commerce Commission. Yet it is hard to see how such transactions 
give rise to threatened violations of section 7 of the Clayton Act. It is strongly 
urged that the pending bills be amended to exempt transactions between railroads 
and their subsidiaries (including jointly owned railroad corporations), between 
such railroad subsidiaries themselves, and acquisitions by the parent corporations 
of stock of the railroad subsidiaries from third parties. 

Closely akin to the foregoing point is the further point that H. R. 9424 and 
S. 3424 are so broadly and inclusively drawn that they will require advance notice 
to be given of a great many everyday commercial and financial transactions that 
are of no significance in terms of the evils at which section 7 of the Clayton Act 
is aimed, namely, the substantial lessening of competition and promotion of 
monopoly. This is illustrated by real-estate transactions of railroads. The life- 
blood of any railroad is carload freight traffic. Accordinlgy, railroads are always 
looking for new industries or plants to be located on their lines. In order to be 
able to offer a prospective shipper a selection of possible plant sites, many rail- 
roads have found it necessary to have real-estate subsidiaries which own desirable 
locations for industries along their lines of railroad. While the railroad, through 
its subsidiary, will endeavor to assemble such a plant site for a interested in- 
dustrial corporation, it is not usually feasible for railroads to handle these 
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transactions through the parent or operating railroad. The operating railroad 
is often mortgaged with a mortgage covering after-acquired property. Also, if 
the purchaser of land is known to be a railroad, the owner of the land will often 
demand a substantially higher price. These transactions do not require Inter- 
state Commerce Commission approval and must often be arranged promptly. 
Othewise, the prospective shipper may go elsewhere in search for a new plant 
location. Such real-estate transactions can involve acquisitions of property which 
equal 5 percent of the value of capital, surplus, and undivided profits of the buying 
or selling corporation, thus making the transaction subject to 90-day delay in 
acquiring the property (and perhaps another 90-day delay in disposing of the 
property to the new shipper). 

No reason can be perceived for subjecting the broad range of railroad trans- 
actions, of which the foregoing are illustrative, to the notice requirements that 
would be established by the pending bills. There has been no demonstration that 
trunsactions by railroads, other than those transactions covered by section 5 of 
the Interstate Commerce Act, have created or are creating a problem of the kind 
with which section 7 of the Clayton Act deals. 

One thing I would like to make clear: the railroads are not opposed to the 
pending preacquisition notice bills from a desire for concealment, because under 
existing laws and regulations concealment is virtually impossible for them. 
Year after year they furnish detailed and voluminous reports and information 
tothe ICC. As the agency vested with power to enforce section 7 of the Clayton 
(ct against the railroads, the Commission has at hand a vast fund of information 
about their actions. 

For all of the foregoing reasons, it is recommended by the Association of 
American Railroads that the pending bills, S. 3424 and H. R. 9424, be amended 
by inserting the following exemptive language in the paragraph containing the 
other exceptions relating to the minimal amount of stock or assets acquired, after 
the phrase “whichever is less” (which appears on line 1 of p. 4 of the copy of the 
bill dated April 18, 1956) : 


“nor to the acquistion by a corporation which is subject to part I of the Inter- 
state Comumerce Act (or bY a corporation which is controlled directly or 
directly by one or more corporations so subject) of the stock, other share 


Caj ital 
‘assets of another corporation.” 


To the extent that the provisions of S. 3341 are the same as the provisions of 
H. R. $424 and S. 3424, the comments that have already been made will apply 
to the first-named bill. In addition, S. 3341 would require advance notice of the 
proposed acquisitions to be given to the Attorney General and to the Federal 
Trade Commission. Under this bill, the railroads would give no notice to the 
Interstate Commerce Commission, the major agency created by Congress to 
administer the national system of transportation laws, but they would give notice 
to the Federal Trade Commission, which has nothing whatever to do with common 
carriers. 

The requirement in this bill that notice be given by the chief executive officer 
of the corporation is objectionable for the reason that he may not be available at 
the appropriate time or, if available, that the transactions may be of a routine 
nature and not of suffcient importance to require his personal attention. The 
failure to furnish information or give notice under this bill is subjected to 
unusually severe penalties, even in the absence of a showing of wilful or 
intentional fault, and this seems unreasonable. 

It is recommended that the bill be amended in such a way that it will not 
confer upon the Federal Trade Commission jurisdiction to enjoin violations 
of section 7 of the Clayton Act by railroads. This would only create confusion. 
It is further recommended that provision be made for excepting from the notice 
and information requirements transactions involving purchases or sales of prop- 
erty in the ordinary course of business. It is recommended that the amenda- 
tory language that has heen o‘fered in connection with H. R. $24 be aawved 
and incorporated in S. 3341 at the end of the paragraph containing the other 
exceptions relating to the minimal amount of stock or assets acquired, at the 
bottom of page 3 of the copy of the bill dated March 1, 1956. 

It is further suggested that the definition of the term “assets” in H. R. 9424 
and S. 3424 be amended to provide that “The term ‘assets’ as used in this 
paragraph shall not include property, including real estate, sold, held for sale, 
or manufactured pursuant to order by a corporation in the ordinary course 
of its business.” §S. 3341, which has no definition of “assets” as drawn, should 
include the same defi: ition of “assets” as given above. 
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It is recommended, finally, that all of the pending bills, H. R. 9424, S. 3424, and 
S. 3341, be amended by the addition of language providing that the effective date 
of the bills shall be a fixed time in the future, for example, 6 months after the 
date of approval, and that they shall not be applicable to pending judicial and 
administrative proceedings. 

Mr. Weuxsn. Mr. Chairman and gentlemen of the committee, my 
name is Philip F. Welsh. I am a lawyer with the Association of 
American Railroads with headquarters at Washington, D. C. 

The Association of American Railroads is a voluntary unincorpo- 
rated organization including in its membership railroad companies op- 
erating more than 95 percent of the total railroad mileage of this 
country and having operating revenues which are more than 95 per- 
cent of the total railroad operating revenues of the United States. 

My appearance today is for the purpose of expressing the views of 
the American Association of Railroads with respect to H. R. 9424, 
S. 3341, and S. 3424, and more particularly with respect to the pro- 
visions of those bills which would require railroad common carriers 
subject to regulation under the Interstate Commerce Act to give prior 
notice of certain acquisitions to the ICC, an also to the Attorney 
General. 

I shall address my remarks, first, to the provisions of H. R. 9424, 
which was passed by the House of Representatives on April 16, 1946, 
and lastly to the pertinent provisions of S. 3341. 

H. R. 9424 and S. 3424 would amend section 7 of the Clayton Act. 
One of the ways in which section 7 would be amended would be by 
requiring railroad companies to give advance notice of acquisition of 
stock or assets in excess of specified amounts to the ICC and to the 
Attorney General, and to observe a 90-day waiting period before con- 
summating the proposed transactions. 

The railroads would, in addition, be required to furnish to the ICC 
and to the Attorney General such “additional relevant information” 
as the Commission and the Attorney General might request. 

The purpose of these proposed enactments is understood to be to 
enable those agencies of Government to determine whether the con- 
templated transactions are likely to violate the substantive prohi- 
bitions of section 7 of the Clayton Act, and to take such timely action 
as may be appropriate. 

The railroads take the position, first of all, that they ought not to 
be required to give notice of the kind proposed by the pending bills 
because all transactions among railroads relating to corporate mergers, 
transfers of control, and important acquisitions are already the 
subject of a detailed scheme of statutory regulation under section 5 
of the Interstate Commerce Act, which is entirely adequate to protect 
the public. 

Now, by way of background, railroads which desire to merge or 
to carry out other major transactions of the kind contemplated by 
section 7 of the Clayton Act must file application with the ICC, 
must give notice to Guvernors of States, and must follow the pre- 
scribed statutory procedures set out in section 5 of the Interstate 
Commerce Act. 

That act contemplates that the proposal of a railroad to merge 
with another railroad may be a litigated question. The procedures 
prescribed by the Interstate Commerce Act are detailed, elaborate, 
and complex. It is the view of the railroad industry that railroads 
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are not going to merge unless they observe that procedure. In fact, 
they do not merge unless they observe it. 

The ICC has been entrusted with the protection of the public in- 
terest in that respect, and we believe it does protect the public 
interest. 

We feel that there has been no showing of any need for the giving 
of these preacquisition notices by railroads. In fact, they give pre- 
acquisition notice already to the ICC. 

Procedurally, we think that the bills would not accomplish much 
in the way of giving Government notice of railroad proposals. They 
already get it and have it. 

Mr. McHvuen. Are there some types of mergers involving rail- 
roads, or some types of stock acquisitions or asset acquisitions involv- 
ing railroads, which do not require approval by the ICC? 

Mr. Wetsu. There are no railroad mergers that do not require 
ICC approval. There are no transfers of control among railroads 
that do not require ICC approval. 

There may be a situation in which a railroad subsidiary, that is not 
a common carrier, may not be under the ICC, and might be subject 
to this bill. It might merge with some other company that is not 
subject to ICC supervision but that would be well down the super- 
structure. 

Mr. McHvuen. What about a fairly important or significant acqui- 
sition of assets possibly in another carrier, would that require 
approval ¢ 

Mr. Wetsu. I think it would. 

Mr. McHvuau. I thought it was just anything that would involve 
actual control. 

Mr. Wetsn. I will read you a portion of section 5 of the act and 


point out some of the transactions for which ICC approval must 
be sought : 


It shall be lawful with the approval and authorization of the Commission for 
(1) two or more earriers to consolidate or merge their property; (2) or for any 
carrier or two or more carriers jointly to purchase, lease, or contract to operate 
the properties or any part thereof of another. 

The Interstate Commerce Commission Act does cover acquisitions 
of assets, in response to your question. 

Mr. Frrepman. Have there been situations where a substantial 
share of the stock of another carrier was acquired by the railroad 
without prior approval of the ICC ¢ 
Mr. Wetsu. Mr. Friedman, I think possibly there have been such 
situations but I think railroads engaged in transactions of that kind 
would be running a risk of violating the Interstate Commerce Act 
and also section 7 of the Clayton Act. And it is my understanding 
that if it oceurs—it occurs very infrequently because of that fact. 

Senator O’Manonry. You think section 7 of the Clayton Act does 
presently cover the railroads ? 

Mr. Wetsu. Yes, Senator, I do, except to the extent that transac- 
tions carried out by railroads are approved by the ICC. 

The final paragraph of section 7 of the Clayton Act specifically 
covers the point I think that you have referred to. It reads: 


Nothing contained in this section shall apply to transactions duly consum- 
mated pursuant to authority given by— 


79425—56——_15 
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and then there is a list of regulatory agencies, among which is listed 
the ICC. 

Senator O’Manonry. In other words, the oe contained in the 
Clayton Act goes only to those mergers which have been authorized 
by the regulatory agency ? 

-Mr. Wetsn. Yes, sir; that is correct. 

Senator O’Manonry. You have no objection to the continuing pro- 
hibition by the Clayton Act against mergers which have not been 
approved ¢ 

Mr. Wetsu. There is no objection to that. 

Mr. FrrepMan. Mergers or acquisition of control, the whole broad 
category 

Mr. Wetsu. That is right. 

Mr. FrrepmMan. Of transactions covered in section 5? 

Mr. We su. That is, those transactions which the ICC has author- 
ity to approve. 

Mr. Frrepman. Was there not a recent situation in which Frisco 
acquired the control of—was it Central of Georgia—I think it was 
50 percent of the stock of the Central of Georgia ? 

Mr. Wetsn. There is a situation involving Frisco and Central of 
Georgia which is the subject of a pending administrative proceeding 
before the ICC. I am not informed about that, but if it is not im- 
proper to comment, it is possible, if there are any violations of law 
under section 7 of the Clayton Act that are not approved by the 
ICC, that those violations will be the subject of scrutiny in that 
proceeding. 

Mr. Friepman. Is it correct that that particular acquisition was not 
approved, that it did not have the prior approval of the ICC? 

Mr. Wensu. I don’t have the facts on that, Mr. Friedman. My 
understanding from reading the newspapers is that it did not have. 

Mr. FrrepMan. Did not have the prior approval ? 

Mr. Wetsu. Did not have the prior approval of the Commission. 

Senator Dirksen. One observation: Carriers make themselves 
highly vulnerable in the courts to any minority interest if they did 
not secure approval of the Commission ; would they not ? 

Mr. Wetsu. Yes, they would. 

Senator Dirksen. They could not take that chance ? 

Mr. Wetsu. It would be risky. 

Mr. Friepman. May I ask, to clarify your position, this question: 
whether your association has an objection to the requirement of noti- 
fication in those situations where the transaction has not had the prior 
approval of the ICC? 

Mr. We su. I think our position would be that in all major and 
important transactions, the railroads are going to go to the Commis- 
sion anyway with an application for approval. That is going to give 
notice to the Commission, which is the agency having authority over 
their affairs. 

So they would object to an additional requirement that they give 
notice. 

Senator O’Manoney. What do statistics show, Mr. Welsh? | 
imagine that you have not prepared these statistics, but perhaps if 
you would be good enough to look into it, you might make that addi- 
tion to your representation. 
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How many mergers have taken place among the railroads over the 
country since the passage of the Interstate Commerce Commission Act 
and the passage of the Clayton Act, which have not been approved by 
the Commission ¢ 

Mr. McHuex. Which have not been approved or which have not 
been acted upon by the Commission. 

Senator O’Manoney. Which have not been acted upon by the Com- 
mission. Put it in the two categories. 

Mr. Wetsu. All right, Senator, I will supply that. 

Senator O’Manoney. Mr. McHugh suggests that the question be 
broadened to include a division of the mergers between acquistiion of 
stock and acquisition of assets. 

Mr. Wetsu. All right, sir. 

It ismy understanding that those mergers almost invariably take the 
form of stock acquisition; the asset acquisition problems is not so 
important. 

Senator O’Manoney. I think it would be well to have the statistical 
picture before us. 

Mr. Wetsu. All right, sir, I shall try and get that. 

(The information to be supplied is as follows :) 


ASSOCIATION OF AMERICAN RAILROADS, 
Washington, D. C., June 21, 1956. 
Hon. JosepH C. O’MAHONEY, 
Chairman, Antitrust Subcommittee, Committee on the Judiciary, 
United States Senate, Washington, D. C. 

Dear CHAIRMAN O’MAnoney: During the presentation of testimony on behalf 
of the Association of American Railroads on May 25 in the course of hearings 
before the Antitrust Subcommittee of the Senate Judiciary Committee on H. R. 
9424 and companion bills dealing with the subject of premerger notification, you 
asked to be furnished with certain statistical information relating to railroad 
mergers. You asked to be informed as to how many railroad mergers have taken 
place since the passage of the Interstate Commerce Act and also since the passage 
of the Clayton Act, which have not been acted upon or approved by the Inter- 
state Commerce Commission. It is understood that the term “merger” as used 
in your inquiry is not limited to transactions that are mergers in a strict legal 
sense, but includes all of the transactions which the Interstate Commerce Com- 
mission has authority to approve under section 5 (2) of the Interstate Commerce 
Act, such as transfers of stock control between carriers and purchases of carrier 
property. 

Comprehensive authority to pass upon railroad mergers, consolidations, and 
other transactions was first vested in the Interstate Commerce Commission by 
the Transportation Act of 1920, containing provisions generally similar to the 
provisions now found in section 5 of the Interstate Commerce Act. Before the 
Transportation Act of 1920 the Commission had no jurisdiction over such trans- 
actions and, therefore, railroad mergers (using that term in the broad sense 
already indicated) that were carried out between the time of the passage of the 
Interstate Commerce Act in 1887 and 1920, and also between the passage of the 
Clayton Act in 1914 and 1920, were not subject to regulatory control. All mergers 
carried out during this period, of necessity, were not acted upon or approved by 
the Commission. This association has not been able to obtain reliable statistics 
about the number of these transactions. 

For the period after 1920, the Interstate Commerce Commission has informa- 
tion about the transactions which have been approved by it or with respect to 
Which it has taken action. In order to answer your question about the trans- 
actions which the Commission has not approved or acted upon, however, it would 
be necessary to have a complete list of transactions other than those which have 
been the subject of Commission action and to compare the one list with the other, 
and we are advised by the proper officials of the Commission that the compilation 
of such a list would require the work of a substantial force of men for a number 
of months. I have since been advised by the staff of the Senate subcommittee 
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that it will suffice if information is furnished indicating the number of occasions 
upon which the ICC, after a railroad merger or other transactions within the 
scope of section 5 (2) of the Interstate Commerce Act, has taken action on the 
basis that necessary Commission approval was not obtained. 

It is the understanding of this association that railroads desiring to carry out 
mergers, consolidations, or other transactions subject to the jurisdiction of the 
Interstate Commerce Commission regularly seek approval from the Commission 
before carrying out such transactions. As was pointed out in the testimony 
given on behalf of the railroads, failure to obtain approval would cause the trans. 
action to violate the Interstate Commerce Act and possibly section 7 of the 
Clayton Act and would entail the consequences of unlawful action. It is like 
wise the general understanding of the Bureau of Finance of the Interstate Com- 
merce Commission that railroads do not carry out such transactions without first 
obtaining Commission approval. 

With respect to railroad transactions as to which the Interstate Commerce 
Commission has acted on the ground that activities had been carried out without 
Commission approval, for which such approval was required, it is my best infor- 
mation that the Commission has taken action in six separate proceedings, all of 
them involving the acquisition or possession of control of carriers by means of 
stockownership. These proceedings are listed on appendix A, attached hereto. 

No information is furnished about cases in which action was begun by the 
Commission on the basis of a supposed violation of law, in which it was subse. 
quently determined that there had been no violation and the proceeding was 
dismissed. No information is furnished about pending proceedings or matters 
currently under investigation by the Commission. 

If there is any additional information you may wish, I shall endeavor to furnish 
it to you. 

Respectfully yours, 
Puivie F. Wetrsu. 


APPENDIX A 


1. Interstate Commerce Commission v. Baltimore and Ohio Railroad Company 
(152 I. C. C. 721 (decided Mar. 12, 1929)): Complaint and investigation of 
violation of section 7 of the Clayton Act by the Baltimore & Ohio and other 
railroads for acquiring 51 percent of the capital stock of the Wheeling & Lake 
Erie Railroad Co. 

2. Interstate Commerce Commission v. Kansas City Southern Railway Com- 
pany (156 I. C. C. 359 (decided July 8, 1929) ) : Complaint against Kansas City 
Southern Railway Co. alleging violation of the Clayton Act in acquiring capital 
stock of other railroads. 

3. Interstate Commerce Commission v. Baltimore and Ohio Railroad Company 
(160 I. C. C. 785 (decided Jan. 13, 1930) ) : Complaint and investigation of the 
Baltimore & Ohio Railroad for violation of section 7 of the Clayton Act by 
acquisition of capital stock of Western Maryland Railway Co. 

4. Interstate Commerce Commission v. Pennsylvania Railroad Company (169 
I. C. C. 618 (decided Dec. 2, 1930) ): Investigation and complaint of Pennsyl- 
vania Railroad Co. and affiliate for violation of section 7 of the Clayton Act 
by acquisition of capital stock of Lehigh Valley Railroad Co. and Wabash 
Railroad Co. 

5. Pittsburgh, Lisbon and Western Railroad Company Practices (227 I. C. ©. 
73 (decided Apr. 4, 1938) ): Investigation of railroad stock acquisition for which 
no authorization under section 5 (2) of the Interstate Commerce Act was 
obtained. 

6. Control of the Chesapeake and Ohio Railway Company, New York, Chicago, 
and St. Louis Railroad Company, Pere Marquette Railway Company by Alle- 
gheny Corporation (I. C. C. docket No. 29085): By order dated April 7, 1944, 
the Commission on its own motion entered upon investigation for the purpose 
of determining whether control of the above-named carriers had been acquired 
by Allegheny Corp. in violation of paragraph (4) of section 5 of the Interstate 
Commerce Act. Docket No. 29085 was transferred from the docket of the Con- 
mission to division 4 for consideration and disposition with finance docket No. 
14692, Chesapeake and Ohio Railway Company Purchase, etc. (261 I. C. C. 239 
(decided June 5, 1945) ). 


Mr. Frrepman. Is it possible to obtain data on those situations of 
the Frisco and Central of Georgia type, that is where a substantial 
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share of stock has been acquired in another carrier without prior 
\pprovs al by the ICC ¢ 

Mr. Wextsu. Mr. Friedman, I would think perhaps the ICC might 
have that information. 

Senator O’Manonry. I think we could look to them. 

Mr. WetsH. They would be more likely to have that. They have, 
as you may know, voluminous information about railroad transac- 
tions. They get a very compendious annual report from every railroad 

which contains a great deal of information. 

One of the points I wish to make to the committee is that the rail- 
roads are not opposed to these proposals from a desire for concealment. 
We feel that the railroads regularly furnish a comprehensive body 
of information to the Interstate Commerce Commission. 

Senator O’Manonry. You feel that the railroads operate in a 
S otlight ? 

Mr. Wetsu. They do. 

We think that the provisions of these bills will not give information 
that has not already in substance been given about railroad trans- 
actions. 

[ would like to speak particularly about the way the bills would 
operate in that respect. 

The application to the Commission under section 5 of the Interstate 
Commerce Act is the same as the notice that would be required, under 
the pending bill, to be given to the Commission and in that respect 
would be redundant. 

We would be required under the pending bills to give information 
tothe Attorney General. I think it is well-known that the Department 
of Justice is informed about proceedings before the Commission, and 
has frequently intervened in those proceedings. And the Department 
of Justice can get information as an intervening party such as they 
may reasonably need. So that with respect to the giving of notice, no 
necessary end would be served. 

Mr. McHveu. Is there a formal proceeding for the ICC to notify 
the Attorney General ? 

Mr. Wetsu. I understand not. I understand that in some proceed- 
ings called section 5 (a) proceedings, which are the Bulwinkle law 
proceedings, the application goes to the Department of Justice 
routinely. 

But in the case of ordinary mergers, notice does not go to the At- 
torney General. 

Mr. McHveun. Is it possible then that the Attorney General might 
not hear of the proceedings until after they had been commenced 

Mr. Wetsu. That is certainly possible. We are not aware of the 
existence of any problem in that regard. 

Mr. Frrepman. May I ask this: With respect to the provision in 
this bill for the right of the Attorney General to obtain information, 
would that confer upon him a right which he does not have, and would 
not have as an intervenor? Would he thus have a right to a different 
kind of omen than he would have as an intervenor? 

Mr. Wetsn. I don’t know about that. The right of the Attorney 
General under the proposed law to obtain information is undefined and 
very broad, indeed. He has the right to ask for such additional rele- 
vant information as he may require. And whether that would differ 
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from his rights as an intervening party before the Commission, I don’t 
know. I suspect he might have a little more under the bill. 

Mr. Friepman. In his capacity as an intervenor, his request for 
information might be opposed by the railroad proposing the merger?! 

Mr. Wexsu. I think that is right. It might be. Then the request 
for information would be passed on by the tribunal. So that it would 
have some 

Mr. Frrepman. Whereas under this bill he would have the right to 
ask directly and there would be no recourse except perhaps to the 
courts ? 

Mr. Wetsn. That is correct. You are mentioning a feature of the 
bill that I would like to touch on briefly. There isn’t any standard 
of relevancy with respect to this request for additional relevant in- 
formation. There isn’t any provision in the bill for obtaining adjudi- 
cation as to what is relevant. So that a company receiving a request 
from the Attorney General or the ICC for additional relevant infor- 
mation must answer at its peril. It cannot, like a company receiving 
a subpena duces tecum, file objections with the court and have the 
court rule on the propriety and the relevancy of the demand. They 
have either got to furnish the information requested or take the 
chances in a penalty proceeding in which they may have to pay five 
to fifty thousand dollars. And we think that that aspect of the bill is 
particularly objectionable. 

Mr. McHveu. In that penalty provision, it is qualified by using the 
language “wilfully.” 

Mr. Wetsn. Yes. 

Mr. McHuen. Failure tocomply. 

Mr. Wetsnu. Yes, that is correct. That is in this bill and was not 
in one of the others. We are going to suggest that it ought to be in 
the other one, too. 

I would like to remark briefly about the policy declared by Congress 
in the Interstate Commerce Act with respect to railroad mergers. 
That policy does differ essentially from the policy declared by the 
Clayton Act and the other antitrust laws. 

The Interstate Commerce Act specifically provides that transactions 
that are approved by the Commission under section 5 (2) shall be 
relieved from the operation of the antitrust laws. 

In passing section 5 (2), Congress in effect declared the transac- 
tions which would violate the antitrust laws in the case of various 
other corporations were in certain instances to be fostered and en- 
couraged on the part of the railroads. 

The historical development of the Interstate Commerce Act, section 
5 (2) and its predecessor statutes, together with the Transportation 
Act of 1920, shows that this is so. 

The Transportation Act of 1920 marked a sharp change in the 
policies and objectives of the regulation by Congress of the Nation’s 
transportation facilities. Before that act, emphasis had been on 
the preservation of competition among carriers. 

Thereafter, with respect to mergers and consolidations the Com- 
mission was to be guided as the Supreme Court said, by different 
considerations, including adequacy of transportation service, the es- 
sential conditions of the economy and efficiency and appropriate pro- 
vision and best use of transportation facilities. 
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In determining the public interest the Commission is to be guided 
primarily by the national transportation policy as that has been 
expressed by the Congress. As the Supreme Court stated in McLean 
Trucking against United States, the history of the development of 
the special national transportation policy suggests quite apart from 
the explicit provisions of section 5 (11), that the policies of the 
antitrust laws are to determine the public interest in railroad regu- 
lation only in a qualified way. Elsewhere in that decision the Court 
said that there can be little doubt that the Commission is not to 
measure proposals for all rail or all motor consolidations by the stand- 
ards of the antitrust laws. 

Congress authorized such consolidations because it recognized that 
in some circumstances they were appropriate for effectuation of the 
national transportation policy. 

Again in that case the Court said: 

it is admitted that the Commission with propriety may approve a rail con- 
sulidation, otberwise prohibited by the antitrust laws, in order to bring about 
needed or desirable improvement in service and economies in operation. 

The first point we desire to make is that major railroad transactions 
covered by the Interstate Commerce Act are completely subject to the 
supervision of the Commission. Now, the proposed bills would seem 
also to require notice to be given of certain lesser transactions than 
those covered by the Interstate Commerce Act. These are in the 
nature of everyday commercial and financial transactions which are 
not mergers. They may involve substantial dollar amounts, but they 
are not subject to Commission approval, and we think that no notice 
should be required to be given of transactions which do not pose the 
threat of the violation of section 7. 

Senator O’Manoney. In summary, your position is, as I under- 
stand it, that the transportation policy affecting railroads is set forth 
in the Interstate Commerce Commission Act and as amended; that 
it is sufficient for all present considerations; and that an additional 
requirement of prenotification to the Federal Trade Commission and 
the Department of Justice would be really unnecessary ? 

Mr. WetsH. Yes, sir. 

Senator O’Manoney. That is it? 

Mr. Wexsu. Essentially it is. 

Senator O’Manoney. That is essentially what you are contending? 

Mr. Wetsu. Yes, sir. 

Senator O’Manonery. That the railroads are sufliciently supervised 
under the Interstate Commerce Commission Act and that their in- 
clusion in this bill or any of these bills is unnecessary ¢ 

Mr. Wetsu. Yes, sir. 

Senator O’Manoney. Thank you. 

Mr. McHueu. May I just ask this: Make an examination of and 
possibly submit a statement to us of the suggested amendments which 
the Department of Justice has proposed, to see whether or not these 
proposed amendments would take into account some of the situations 


which you have referred to here, whether they would take out from 
under the act certain acquisition of assets, which you say would be 
in the normal course of their business. 

Mr. Wetsu. Yes. 

Senator O’Manoney. We will give you a copy of the committee 
print containing the Department of Justice amendments. It is not a 
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satisfactory print. We are having another one made and we will 
supply you with the additional one, too. 

Senator Dirxsen. It would go a little further than that. The 
Department of Justice makes, I think, six exceptions in that amenda- 
tory language. I would think Mr. Welsh and his associates would 
like to submit language to cover the situation that you are discussing 
here today as an additional exception. 

Mr. Wetsu. All right, sir. We do, in our statement submitted 
for the record, propose an amendment exempting the railroads in 
general. 

Senator Dirksen. If you want to harmonize it with the language 
submitted by Judge Barnes. 


Mr. WELSH. Yes: we will be glad to do that. 
Senator O’ MAHONE Zz, Thank - you very much. 
(The information to be supplied is as follows :) 


ASSOCIATION OF AMERICAN RAILROADS, 
Washington, D. C., June 22, 1956. 
Hon. Joseru C. O’MAHONEY, 
Chairman, Antitrust Subcommittee, Committee on the Judiciary, 
United States Senate, Washington, D.C. 


DEAR CHAIRMAN O’MAHONEY: During the presentation of testimony on behalf 
of the Association of American Railroads on May 25, 1956, on H. R. 9424 and 
similar bills, you requested that we should examine departmental amendments to 
H. R. 9424 that have been suggested by the Department of Justice and other 
agencies of Government, and furnish our comments on those proposals to your 
subcommittee. Those departmental amendments are contained in Subcommittee 
Print No. 2, dated May 26, 1956, of H. R. 9424. 

For reasons that were given in the statement presented on behalf of this asso- 
ciation on May 25, it is believed that the railroad industry should be exempted 
from the provisions of H. R. 9424 by exemptive language such as that appearing 
at line 7, on page 9, of our statement. That language is sufficiently compre- 
hensive to obviate any problems that might otherwise arise under the pending 
proposal, and if it were adopted it would make unnecessary, for this industry, 
the amendments contained in Subcommittee Print No. 2 of the bill. 

Those amendments have nevertheless been considered in connection with the 
problems of railroad companies, and it is believed that they would reduce the 
difficulties that would otherwise be encountered under H. R. 9424 in its un- 
amended form. 

The only suggestions that we would add are that section 2, on page 5, should 
provide that the act would not apply to acquisitions that are the subject of pend- 
ing judicial or administrative proceedings, and that the effective date of the 


law should be “6 month” from the date of enactment rather than “90 days,” as 
now proposed. 


Respectfully yours, 


Pure F.. WELSH. 
Senator O’Manonry. Mr. Durand. 


STATEMENT OF J. D. DURAND, SECRETARY AND ASSISTANT GEN- 
ERAL COUNSEL, AIR TRANSPORT ASSOCIATION OF AMERICA 


Mr. Duranp. Mr. Chairman, my testimony is a four-page double- 
spaced statement. 

Senator O’Manoney. It can be easily read. 

Mr. Duranp. Thank you, sir. We might save time if I just simply 
read it. 

My name is J. D. Durand. I am secretary and assistant general 
counsel of the Air Transport Association of America, which is com- 


posed of substantially all of the certificated airlines of the United 
States. 
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Senator O’Manonry. Excluding the noncertificated ¢ 

Mr. Duranp. At the present time; yes, sir. 

Since our member airlines would be affected by H. R. 9424, the 
association welcomes this opportunity to testify on this bill. We are 
opposed to H. R. 9424, as it applies to the airlines, since it is un- 
necessary and would produce undesirable results. S. 3424 is the 
Senate companion bill to H. R. 9424, hence our testimony applies to 
that bill as well. 

An examination of the four reasons stated in the House Judiciary 
Committee report (H. Rept. 1889) in support of H. R. 9424 indicates 
that none is applicable to the scheduled airlines. 

The first of these reasons, which appears on page 2 of the report, 
is that— 


at the present time the staff of the antitrust enforcement agencies must rely 
upon newspapers, financial periodicals, trade journals, and other publications 
for information regarding proposed mergers * * * These procedures are quite 
unsatisfactory, especially since many significant mergers are not publicized in 
advance of consummation. 

This statement can have no application to airline mergers. Section 
408 of the Civil Aeronautics Act makes it unlawful for any airline 
to consolidate or merge with another or to acquire another airline 
unless, upon application to the Civil Aeronautics Board, such merger, 
consolidation, or acquisition is approved by the Board. 

The Board does not have the duty of keeping itself informed with 
regard to mergers or consolidations of airlines. The airlines have 
the duty of informing the Board of contemplated mergers and of 
obtaining the Board’s approval of them, and failure to discharge this 
duty subjects the airlines to civil and criminal penalties. 

za second reason advanced as supporting the need for H. R. 9424 
is that— 


the enforcement agencies are also confronted with the problem of collecting 
elementary information about the companies involved in mergers in order to 
determine the merger’s impact upon competition, and whether a full investi- 
gation should be made * * * While this type of information is ordinarily re- 
quested from the companies, at present they have no legal obligation to furnish 
the information requested, or to make it available expeditiously (p. 3). 

These statements also are completely inapplicable to airline mergers. 
In order to obtain Board approval of a merger, the airlines concerned 
must demonstrate, in a public hearing, to the satisfaction of the Board 
that the proposed merger is consistent with the public interest, that 
it will not result in creating a monopoly or monopolies and thereby 
restrain competition or jeopardize another airline not a party to the 
transaction. 

Thus, the airlines are under a statutory duty to submit all the 
information and data which the Board needs to determine the merger’s 
impact upon competition. The statute provides for the “full investi- 
gation” contemplated as a possibility by the House committee’s report. 

Moreover, the information must be made available to the Board 
“expeditiously,” otherwise the proceeding will not go forward. In- 
cidentally, the Board publishes in the Federal Register advance 
notices of all prehearing conferences and hearings in these proceedings. 

I think Mr. Welsh touched on the notice which the Department 
of Justice might have of merger proceedings of railroads. The Civil 
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Aeronautics Board has followed the practice in all cases of publish- 
ing in the Federal Register notice of any prehearing conferences 
or any hearing in a merger or acquisition case. 

All the Attorney General would have to do would have someone 
check the Register and he would be fully informed as to what was 
going on. 

The third reason advanced in support of the bill is that— 
evenhanded enforcement requires [the] notification [provided in the bill]. With 
that requirement incorporated in the statute, the company that tries to obey the 
law and seek advance clearance from the Department of Justice or the Federal 
Trade Commission will no longer stand by and watch its competitor who chooses 
to remain silent consummate a merger and thereafter rely on the natural in- 
disposition of the enforcement agency to bring a suit to unscramble the com- 
mingled assets at some later date (p.3). 

Here again this statement has no application to airline mergers. 
Section 408 of the Civil Aeronautics Act requires that a public hearing 
be held in every proposed merger case. That section imposes upon 
the Board the duty of notifying all other persons, in addition to 
those involved in the merger, “known to have a substantial interest 
in the proceeding,” of the time and place of the hearing. 

Interested airlines have the right to intervene in the proceeding and 
to have a full hearing on any claim that the merger would restrain 
competition or jeopardize their operations. As anyone who is fa- 
miliar with section 408 proceedings knows, interested airlines do not 
“stand by.” They are active and vocal parties to the proceeding. 

The fourth and last reason advanced in support of the bills is that-— 
premerger notification by regulated corporations is deemed particularly neces- 
sary by the Department of Justice since the Attorney General has a statutory 
right, provided by section 11 of the Clayton Act, to intervene and appear in 
merger proceedings by commissions and boards. 

The right the Department of Justice has under section 11 of the 
Clayton Act to intervene in certain cease-and-desist proceedings rela- 
tive to mergers does not support the inclusion of the airlines under 
H. R. 9424. 

Section 414 of the Civil Aeronautics Acts specifically provides that 
the antitrust laws, including the Clayton Act, shall not apply to 
mergers approved by the Board under section 408 of the Civil Aero- 
nautics Act. 

In that respect our statute is the same as the railroad statute, on 
which it was largely based. 

The Attorney General has no right to intervene in section 408 pro- 
ceedings although the Board doubtless would permit such intervention 
upon request, and has done so. 

Section 11 of the Clayton Act confers on the Civil Aeronautics Board 
the authority to enforce compliance with other sections of that act, 
relating to matters other than mergers, to which the airlines are subject. 

It is only in cases arising under these other sections, where the Board 
has reason to believe that an airline has violated any of those sections 
and has issued its complaint instituting an enforcement proceeding, 
that the Attorney General has any rights of intervention. 

Since in these cases the enforcement authority is vested in the 
Board, not the Attorney General, any information about the case 
which the Department of Justice would need would be available in 
the Board’s files and certainly would be furnished to that Department 
upon request. 
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In summary, however necessary this proposed legislation may be for 
unregulated corporations, it is completely unnecessary insofar as the 
airlines are concerned. 

I have two additional points which I would like to touch on very 
briefly. One is the requirement in the bill that corporations affected 
by it must furnish such additional relevant information as the At- 
torney General might require regarding the merger. 

There is no time limit that we can ascertain in the House-passed 
bill or in the Senate bill on the furnishing of this information. 

We think this requirement is unnecessary. Moreover, conceivably 
the Attorney General could ask for information about an airline 
merger long after it had been approved by the CAB and consum- 
mated and the new company was in operation. 

[ believe the Department of Justice yesterday proposed an amend- 
ment which would take care of that particular point. We heartedly 
endorse that amendment while resisting the ounces of the bill to 
the airlines, 

The second point is that the definition of “assets” is so drawn that 
it would include a sale by one airline of aircraft to another, in con- 
nection with a reequipment program. 

The industry has now embarked on a very tremendous conversion 
program from piston-type aircraft to jet aircraft. That will mean 
that companies will be selling aircraft to perhaps smaller companies 
for whom piston-type aircraft are still perfectly usable and good air- 
craft. And at the price airplanes are bringing these days with spare 
parts, it is conceivable that there will be many sales of aircraft and 
spare parts from one airline to another that would come under the 
bill. 

Senator O’Manoney. The sale of equipment which does not result 
in the acquisition of the selling company would not come within the 
purview of the Clayton Act or the proposed amendment, would it? 

Mr. Duranp. I believe as the bill is drawn, Senator, it would. I 
may have misread it, but it says that any sale of assets in excess of a 
certain amount is included. 

Senator Dirksen. A million dollars. 

Mr. Duranp. Yes, sir; that is covered. I don’t think it should be. 

Senator O’Manoney. By the notification ? 

Mr. Duranp. By the notification; yes, sir; and that means during 
the 90-day period the sale would have to be held up. There seems to 
be no public interest to be served in holding the sale up during that 
time and thus delaying the reequipment program of the airline selling 
the equipment and the one buying the equipment. 

Senator O’Manoney. I think sales which have no effect upon actual 
acquisition control or merger should be exempted. 

Mr. Duranp. The Civil Aeronautics Board has stated that these 
sales of aircraft do not have any competitive implications. And that, 
of course, is absolutely true. And they certainly should be exempted 
from this bill. 

Of course, we hope that the airlines as a regulated industry will be 
exempted. If they are not, certainly that particular point should be 
covered. 
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Mr. McHveun. Would that situation be covered by this proposed 
revision which the Department of Justice made in listing certain 
situations exempted from the act? Among others it says— 
to the acquisition by one corporation of the assets of any other corporation, if 
such assets after deducting that portion thereof comprising stock in trade 
transferred by this acquisition in the ordinary course of the transferring corpo- 
ration business do not exceed $1,000,000, 

Mr. Duranp. I am not sure that I followed all of that, Mr. McHugh. 
The deduction part was the thing I didn’t understand. 

Senator Dirksen. You made the point in your statement that this 
could run up to $5 million. It is the cutoff amount that would bother 
you in the case you sold planes or acquired the planes. 

Mr. Duranp. That is right, Senator. 

Mr. McHven. That is the exact point we are raising here. Would 
the $1 million figure be sufficient to cover most of your situations or 
not? I assume many of the purchases of airplane equipment would 
be in excess of a million dollars. 

Mr. Duranp. In excess of $5 million. 

To summarize, as a regulated industry we are pretty much in the 
same position as the railroads—pretty much in a goldfish bowl. We 
think that the CAB can get and has gotten all of the information it 
needs about an airline merger or acquisition before it goes into effect. 
And that the requirement of H. R. 9424 is duplicative and unnecessary. 

Senator O’Manoney. Senator Dirksen ? 

Senator Dirksen. I was going to ask one question. Was the ICC 
or the CAB going to appear in connection with this bill? 

Senator O’Manonry. They do not appear on the list of witnesses 
as yet. The last two witnesses have been spokesmen for trade associa- 
tions and in the past committees of Congress have been very much 
interested in the operation of trade associations, which sometimes it 
is alleged have taken on the aspects of organizations designed to serve 
special interests and not public interests, by excluding some competi- 
tive interests from their counsel. I think that we ought to call upon 
the boards. 

Mr. McHueu. We have listed in writing the views of all of the 
Government agencies and those who have requested to be heard. Of 
course, we will put them down on the witness list. 

Senator O’Manonry. You were going to ask a question Mr. 
Friedman? 

Mr. FrrepMan. Yes, Senator. 

With respect to the right of the Attorney General to information 
under these bills, that right would be broader than his right to infor- 
mation as an intervenor in a section 408 proceeding; is that correct! 

Mr. Duranp. Addressing the answer narrowly to the right, the 
answer would be, it would be broader. 

As a practical matter, I think any information that the Attorney 
General felt that he needed if he intervened in a proceeding, he would 
get, but it would be by addressing himself to the tribunal before which 
that information was being adduced, namely, the Civil Aeronautics 
Board. 

In other words, as a party to the proceeding, he could by subpena 

owers or by asking the Board to subpena the books and records and 
liee them in, he could get, I am sure, all of the information he 
wanted. 
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But under this bill, he would have a statutory right in his own right 
to get the information. 

Mr. FrrepmMan. Whereas in the other case the determination would 
be made by the CAB? 

Mr. Duran. That is correct; yes 

Mr. Friepman, Is there any feeling on the part of your association 
that that “broader right sound place him in a preferential position 
with respect to other intervenors, that is, that he would have rights 
to information which other intervenors would not have ? 

Mr. Duranp. That would be the result. I don’t know that we feel 
that that is a discrimination against other parties, since the Attorney 
General is an arm of the Government. 

Mr. FrrepMan. You are not particularly concerned about that? 

Mr. Duranp. I had not thought about it very much. 

My prepared statement relative to the two points I mentioned pre- 
viously is as follows 

In addition to being unnecessary, H. R. 9424 has other objection- 
able features as applied to the airlines. Section 1 contains a pro- 
vision authorizing the Attorney General to require parties to a merger 
to furnish him, within 30 days after request therefor, “such addi- 
tional relevant information” as he may require. 

Failure to furnish this information subjects the parties to severe 
penalties. The bill does not specify a time limit within which the 
Attorney General must exercise this authority. Conceivably it could 
be exercised by him long after the airlines concerned had concluded 
their hearing before the Civil Aeronautics Board and had obtained 
the Board’s approval of the merger. 

While the committee report deals primarily with mergers, the bill 
is considerably broader. It requires that the Attorney General be 
notified whenever there is a sale of assets by one corporation to an- 
other in all eases where the assets equal more than the sum of $5 mil- 
lion. Pending the expiration of the 90-day period following the 
notification, the sale must be held in abeyance. 

The airline industry is embarked upon a vast reequipment pro- 
gram. This will involve the retirement of certain types of aircraft 
and the placing in service of newer types. This, in turn, will involve 
sales of aircraft and spare parts by one airline to another. 

Many of these sales will involve more than $5 million and thus 
would come within the purview of the bill. These sales have no com- 
petitive implications whatsoever. Obviously no good purpose would 
be served in hindering and delaying the consummation of these tran- 
sactions, and thus the airlines’ reequipment program, by the imposi- 
tion of this 90-day waiting period. 

We urge the committee to amend H. R. 9424 to make it inapplicable 
to the airlines. 

Senator O’Manoney. Thank you very much, Mr. Durand. We 
are very much obliged to you. 

Mr. Duranp. Thank you, sir. 

Senator O’Manoney. Unless there is objection, we will hold a meet- 
ing at 10 o’clock, Monday morning, and try to get through as many 
witnesses as possible at th: nt time. 

The committee stands in recess until 10 o’clock Monday morning. 

(Whereupon, at 12 noon, the subcommittee adjourned, to reconvene 
at 10 a. m., Monday, May 28, 1956.) 
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MONDAY, MAY 28, 1956 


Unrrep Srates SENATE, 
SUBCOMMITTEE ON ANTITRUST AND MoNopoLy 
OF THE COMMITTEE ON THE JUDICIARY, 
Washington, D.C. 

The subcommittee met, pursuant to recess, at 10:15 a. m., in room 
124, Senate Office Building, Senator Joseph C. O’Mahoney (acting 
chairman of the subcommittee) presiding. 

Present: Senators O’Mahoney and Dirksen. 

Also present: Senator Watkins; Donald P. McHugh, chief counsel ; 
Jesse J. Friedman, economic consultant; and Thomas B. Collins, pro- 
fessional staff member. 

Senator O’Manoney. Mr. Crow, come forward please. 

You are an associate counsel of the National Association of Manu- 
facturers, Mr. Crow ? 

Mr. Crow. That is correct. 

Senator O’Manoney. Have you had a copy of the amendments 
which have been suggested by the Department of Justice ? 

Mr. Crow. No, we have not seen that. 

Senator O’Manoney. I’m sorry. 

Mr. Crow. I understand that Judge Barnes suggested several clari- 
fying amendments. 

Senator O’Manoney. For the convenience of those who may wish to 
comment upon the amendments as well as the bill as it passed the House, 
[ had a committee print made. Any person who may desire a copy 
may have one from the clerk, 

Mr. Crow. Would it be in order for us to examine these and file a 
supplemental statement with respect to them ? 

Senator O’Manoney. Yes, indeed. 

Mr. Crow. Thank you. 


STATEMENT OF HARVEY M. CROW, ASSOCIATE GENERAL COUNSEL, 
NATIONAL ASSOCIATION OF MANUFACTURERS 


Mr. Crow. My name is Harvey M. Crow. I am Associate General 
Counsel for the National Association of Manufacturers and appear 
today on behalf of that association. 

The NAM isa voluntary association made up of about 21,000 mem- 
ber companies located throughout the Nation. Included are the whole 
range of enterprises from the smallest to the largest manufacturers of 
an infinite variety of goods. In fact, small business enterprises make 
ip more than 80 percent of the NAM membership. 
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Clearly, therefore, the NAM is interested in and concerned with 
the legislation presently being considered by this subcommittee and we 
appr eciate this opportunity to express our views. 

so so-called premerger notification bills, H. R. 9424, S. 3341, and 
S. 3424, all have the same basic objectives. They would require cor- 
oa ations meeting certain dollar standards to report and furnish exten- 
sive information on proposed acquisitions of either share capital or 
assets to Federal agencies and prohibit consummation of such transac 
tions fora stipulated period. 

H. R. 9424 and S. 3424, with one minor exception, are identical. 
H. R. 9424 and S. 3341 are similar, but there are notable differences 
relating principally to the amount of the capital structure of the par- 
ties which must be involved to bring their provisions into play, the 
extent of civil penalties which may attach and the exemption respecting 
the sale of stock in trade. 

Our comments, however, are directed to H. R. 9424 since it has al- 
ready passed the House of Representatives and because our views on 
H. R. 9424 are in the main applicable to S. 3341. 

While these comments are primarily concerned with the impact of 
this bill on manufacturers, they are also generally applicable to all 
corporations affected thereby. 

The principal provision of H. R. 9424 would amend section 7 of the 
Clayton Act so as to require a corporation prepeans to acquire the 
stock or assets of another corporation to notify Federal agencies 0) 
days prior to consummation of the transaction, where the “combined 

-apital, surplus, and undivided profits of the parties exceed $10 mil- 
lion. Such notice would have to set forth the names and addresses, 
nature of business, products or services sold or distributed, total as- 
sets, net sales, and trading areas of both the acquiring and the ac- 
quired corporation. 

Under this provision, the acquiring corporation, where subject to 
the jurisdiction of the Federal Trade Commission, would notify that 
agency and the Attorney General. 

Those corporations subject to the jurisdiction of the Federal regula- 
tory agencies named in section 11 of the Clayton Act, such as the 
Interstate Commerce Commission, Federal Communications Commis- 
sion, and Civil Aeronautics Board, would be required to notify such 
agencies and the Attorney General. 

The advance notification and 90-day waiting period would not be 
required (1) where stock is acquired solely for investment and does 
not exceed 5 percent of the outstanding share capital of the corpora- 
tion in which the investment is made; (2) where the assets acquired 
do not exceed $5 million or 5 percent of the capital structure of either 
the acquiring or acquired corporation, whichever is less; or (3) where 
the assets acquired are stock in trade or sold or held for sale by the 
corporation in its ordinary course of business. 

This proposal as we see it would introduce a new, novel, and ex- 
tremely objectionable approach to our antitrust laws. 

Section 7 proscribes only those acquisitions the effect of which may 
be substantially to lessen competition, or to tend to create a monopoly. 

In fact, as a general proposition, a finding of adverse competitive 
effects has traditionally served as the keystone to antitrust philosophy 
and enforcement. 
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H. R. 9424, on the other hand, would disregard all competitive im- 
plications and in lieu thereof substitute a dollar standard to serve as 
the sole criteria for halting acquisitions for a period of 90 days. 

Hence the bill apparently assumes that acquisitions involving cor- 
porations meeting certain arbitrary dollar standards are per se suspect. 

Indeed, the bill would no doubt be interpreted by the enforcement 
agencies as the equivalent of a congressional finding of fact that any 
merger or acquisition meeting the dollar standard is prima facie 
unlawful. 

In our opinion this represents an unwarranted and unfortunate de- 
parture from the basic concepts of antitrust law, that only those 
activities having a substantial adverse economic effect are to be pro- 
scribed or interfered with. 

Furthermore, the scope of this requirement is virtually limitless. 
It would encompass numerous transactions with no real antitrust 
significance and which are routine arrangements entered into almost 
daily by business enterprises. 

Senator O’Manonry. Are we to understand, Mr. Crow, that in the 
opinion of your organization, no attention at all should be paid to the 
dollar test ¢ 

Mr. Crow. As a test 

Senator O’Manonry. For prenotification ? 

Mr. Crow. Yes; that is true. 

Senator O’Manonry. Then you are in the position of advocating 
a state of law which will not move to prevent mergers until after 
there is some evidence of restraint of competition, or lessening of 
competition. 

Mr. Crow. Of course we don’t feel that is the situation. We feel 
that the enforcement agencies have adequate authority at their dis- 
posal at the present time to proceed against any mergers which might 
have the adverse competitive effects that we are all concerned with. 

Senator O’Manoney. The situation as it seems to me is that under 
the present state of law, the enforcement agencies have to go on a very 
expensive search for evasion of the antitrust laws, so that many 
mergers are taking place of which the Government has no notice 
Our feeling is—that is, the fe eling of those who support legisl: ation 
of this kind—that instead of giving the monopoly rabbit the head lead 
in producing a flock of mergers, the Government itself should be 
viven the opportunity through notification to know where the danger 
les before it happens. This measure is a preventive measure. The 
Clayton Act, section 7, is a prosecution measure. 

The feeling of the sponsor of this bill has been that it is much more 

in the public. interest to prevent the possibility of mergers developing 
than it is to let those who wish to merge and to lessen competition to 
have a headstart. 

Mr. Crow. You have stated one of our fears very well, Senator. 
We believe sincerely that the enactment of a notification bill such as 
you have in front of you will serve to stop any mergers of any pos- 
sible economic significance. 

Senator O’Mauoney. If it should have that effect, why of course, 
it could easily be amended. I take it that my feeling is also the 
feeling of the Department of Justice. The presence of the bill here 
IS designed to see whether or not we cannot draw up a law which 
will prevent the lessening of competition as these mergers are doing, 

794255616 





210 LEGISLATION AFFECTING CORPORATE MERGERS 


without at the same time hampering the proper development of 
business. 

Mr. Crow. We appreciate the concern there on that. Indeed we do. 

Senator Warkrins. I am curious; why would it do that? What are 
the reasons for making such a sweeping statement ? 

Mr. Crow. I will try to answer that. We do make a few points 
here in the statement and then further questioning is welcomed. 

Senator Warkrns. Maybe you make the points that you want to. 

Mr. Crow. It doesn’t seem anomalous to me at all, Mr. McHugh. 
rather brief statement, Senator. 

I am not trying to avoid your question, but I think it will be stated 
better perhaps in a direct answer from the prepared statements. 

Senator Warkrns. Just so it is answered. 

Mr. Crow. Thank you. I would like to have it brought out further 
if it isn’t answered adequately here. 

On the chairman’s point, we are rather impressed with the failure 
or at least inability or perhaps that is a bad word—in any event the 
fact is, as we understand it, that the Department of Justice has not 
given you any figures on any merger of significance that they did not 
have information on prior to the fact. 

I see Mr. McHugh getting ready to question that. But as I say, as 
far as we are informed, we don’t know of any. Mr. Bergson, I believe, 
indicated to the committee that there was no problem, the time he 
was heading the Antitrust Division, of not having notice of any merger 
which had potential economic significance in an antitrust sense. 

Senator Warkins. You mean that people do have notice of them. 

Mr. Crow. I have never been an Assistant Attorney General in 
charge of the Antitrust Division, of course. But I understand that 
Mr. Bergson made the point Friday that when he was heading the 
Antitrust Division, he and his staff knew about any merger and all 
mergers of economic significance. 

Senator Warkins. Then I am wondering why it is that the pro- 
ponents of this measure are opposing giving notice. They say it would 
be damaging to them; they have all kinds of reasons. If we already 
know, what is the significance of the opposition on the basis of the 
proposition that they « do know? 

Mr. Crow. That is the same question that you asked before and I 
would like to develop that, because that is the meat of the whole 
coconut here. 

In addition to the burdens on corporations operating only in do- 
mestic commerce, this provision, that is, the notification and informa- 
tional provisions of the bill, would prove equally onerous to companies 
doing business anywhere outside the United States. 

Hence mining, petroleum, chemical, and other companies operating 
in foreign countries would be seriously hampered in their attempts to 
compete for raw materials with foreign concerns. 

For instance, a foreign corporation incidentally engaged in busi- 
ness in this country may desire to dispose of valuable reserves abroad. 

If it sells to a domestic American corporation, the notice and wait- 
ing period requirements would apply. However, a sale to a strictly 
foreign corporation would not come within the terms of this proposal. 

Accordingly, everything else being equal, a sale to another foreign 
corporation could be more attractive since it would be more certain, 
not involve a 90-day delay or require the seller to submit detailed 
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information on its financial structure and operations to agencies of 
the United States. 

The bill also provides that a merger may not be consummated during 
the 90-day waiting period, which commences after initial notification, 
except that this prohibition could be waived by the enforcement 
agencies. 

Thus it is stipulated that— 

The Commission or Board vested with jurisdiction * * * after consultation with 
and upon approval of the Attorney General, may establish procedures for the 
waiver of all or part of the waiting requirements in appropriate cases. 

The granting of a waiver would not, however, necessarily be a pro- 
tection against subsequent proceedings to test the legality of the 
merger. 

It should be emphasized that a 90-day delay in completing a pro- 
posed merger, after having once worked out the details, may well 
serve to prevent the transaction from ever being consummated. The 
hardships resulting from such delays were recently pointed up in a 
United States district court decision in U.S. v. Brown Shoe Co. (CCH, 
1956 Trade Laws 68,244). 

The merger there involved, the court declared, was dependent “on 
economic and stock market factors” which may be such “as to make 
the merger impossible” on the day of final judgment. 

I should have added, that was a proceeding, seeking a preliminary 
injunction against the consummation of the merger. 

Thus the court reasoned, even if the final decision favored the 
companies “and economic and market conditions at that time are such 
as to make the merger impossible,” the Government “would have the 
victory in fact but not on the record.” 

The reasoning by the court illustrates the tremendous power this bill 
would vest in the enforcement agencies. 

It is obvious that administration of this proposal would place a 
tremendous workload on the enforcement agencies. That such agen- 
cies will not be able to “process”, within 90 days, all the information 
submitted by the parties is equally evident. 

Thus rather than to permit the waiting period to lapse and face 
the possibility of “unscrambling” merged facilities, the enforcement 
agencies may be inclined to seek a temporary injunction further to 
delay the transaction even though evidence of adverse competitive 
effects is not convincing. 

Any waiting period which freezes the relationship of the parties 
to a proposed acquisition imposes a real and unnecessary hardship on 
business enterprises which must make decisions and take action when 
conditions are most favorable for all parties to the transaction. 

The uncertainty and confusion resulting from any such delay would 
seriously handicap business enterprises without offering a compen- 
sating advantage to the Government and in our view is not in the 
public interest. 

In addition to the information to be submitted by the acquiring 
corporation at the time of the initial notice, both parties would also 
be required— 
within 30 days after request therefor— 
to furnish— 
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such additional relevant information as may be required by the Commission or 
Board vested with jurisdiction * * * or by the Attorney General. 


Willful failure to give this notice is subject to— 


a penalty of not less than $5,000 or more than $50,000 which may be recovered 
in a civil action brought by the Attorney General. 

The burden upon industry of compiling such data would be ex- 
tremely onerous, particularly if it is comparable to that now requested 
under the merger clearance program of the Department of Justice. 
Typical of such information is the following: 

1. Location, physical and financial size, past acquisitions, products 
and activities of the merging companies, individually and in com- 
bination. 

2. Structure and size of the industry in terms of production and 
“apacity. 

3. Relative position in the industry of the two companies, indi- 
vidually and combined. 

4. Number of companies reported active, their respective size and 
relative standing in sales and total assets. 

5. Sales, relative standing, etc., of the two companies and their 
competitors in definable market areas, if relevant. 

6. Annual reports, profit-and-loss statements and balance sheets 
for both companies for recent years. 

7. Patents of importance that may be involved in the merger. 

8. Contract terms and reasons of both parties for the merger or 
acquisition and a statement as to the mechanics of the merger. Copy 
of the merger contract. 

9. Copies of the minutes of the meetings of the board of directors 
of both companies concerning the merger. 

This is taken from a speech given by the Attorney General last fall. 

Moreover, the bill seems to impose an obligation on the parties to 
furnish this “relevant information” for an indefinite period. 

The bill provides that the parties shall furnish such information 
“within 30 days after request therefor”, a requirement which is ap- 
parently unrelated to the 90-day waiting period. 

If this is intended, the parties would be put under a continuing 
obligation to provide “relevant information”, with failure to do so 
subjecting them to a civil penalty of from $5,009 to $50,000. 

Senator O’Maronry. Let us determine what your argument is on 
this point. 

Mr. Crow. Very well. 

Senator O’Manonery. Do you believe for example that the present 
program of the Department of Justice with respect to merger clear- 
ance is good or bad? 

Mr. Crow. In the abstract I think it is probably good from the 
company’s viewpoint and the Department. From the company’s 
viewp' int, they can go to the Department and get a statement that. is 
based on the facts they have then. There will be no criminal action 
taken against the transaction if it is put into effect, reserving of course 
at all times the right to the United States to proceed vikenciaailty 
either criminally or civilly. 

Senator O’Manonry. The Department of Justice takes the position 
that this system is not sufficiently effective inasmuch as the Department 
is dependent upon what information may be gleaned from the press 
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and upon such information as may come from those managers who 
are willing to lay al] their cards on the table, while the merger opera- 
tions of others who prefer not to disclose do not become known to the 
Department of Justice until after the merger has taken place. 

Now, that being the case, according to the testimony of Judge 
Barnes, how do you rationalize your argument that that system is 
probably good whereas the system of 90-day notification applying to 
all is bad? 

Mr. Crow. Of course, I think it is good because it leaves it up to 
the decision of the parties themselves. The parties are charged with 
the knowledge of the law, of course, and if they feel that this raises 
a question rather than be subjected to possible criminal penalties, 
there is the notification and a nonbinding statement by the 
Department 

Senator O’Manoney. Then you put yourself definitely—and the 
National Association of Manufacturers also—on the side of those who 
wish to merge without letting the Government know anything about 
it until after the merger is effected. 

Mr. Crow. I can’t take your quasi question with quite that inter- 
pretation. 

Senator O’Manoney. It is not a quasi question; it is a conclusion 
drawn from your statements. 

Senator Warkrns. It seems to me that what he has been saying to 
us is that everybody knows that this will not accomplish anything 
from the first statements that were made. 

Mr. Crow. I believe that people who know more about that than 
I do, sir, have made the statement to your committee. 

Senator O’Manoney. Who are they? 

Mr. Crow. Mr. Bergson. He says: 

Moreover, existing sources of premerger information seem adequate and the 
Government neither has been or is likely to be significantly hampered without 
a mandatory notification law. Almost every proposed or rumored merger and 
acquisition of consequence is currently reported in the trade or financial press— 
and he develops that a little further. 

I have considered Mr. Bergson to have better information on that, 
Senator, than I have. 

Senator O’Manoney. But you feel that Assistant Attorney General 
Barnes does not have as good information as you do. 

Mr. Crow. I only say there, that I am sure he has as good informa- 
tion as Mr. Bergson has and probably better under present circum- 
stances. But the fact, as I understand it, is that Judge Barnes has 
not given you any instance of anything of economic significance that 
they did not have knowledge of. 

Mr. McHueun. Are you saying he did have knowledge in advance? 

Mr. Crow. Yes. 

Mr. McHvuen. Judge Barnes mentioned 2 instances, 2 cases, one, 
which had been consummated in full and the other which had been 
partially consummated before the Department was notified of it. 

Mr. Crow. He could have, Mr. McHugh. I don’t recall. 

Mr. McHven. He specifically referred to two cases which were filed. 

Mr. Crow. Yes. 

Mr. McHvueu. In the case of one, the Department sent notice out. 

Mr. Crow. General Shoe. 

Mr. McHueun. And Park and Tilford-Schenley. 
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Mr. Crow. Yes. The fact remains that they did go to oe 

Mr. McHueu. Yes, but they did not have notification in advance. 
There were only 5 cases filed by the Department—5 or 6. Of those 5 
cases, in the case of 2, the Department did not have notice in advance, 
whereas under this provision if they had been notified of those mergers 
in advance, they might have had an opportunity to have proceeded to 
prevent the merger before it had been consummated. 

Mr. Crow. It seems to me, Mr. McHugh and gentlemen of the com- 
mittee, that the emphasis on this type of legislation throughout the 
House consideration—which the record will show was extremely 
limited on the floor, my recollection is, my information is, that there 
were not to exceed 25 members of the House on the floor at the time 
the legislation was enacted. 

Senator Watkins. They are all presumed to be present. 

Senator O’Manonry. Since you raise the question, it is only proper 
that we should add the fact that the legislative process necessarily is 
one by which each body delegates in the first instance to its standing 
committees the power and the obligation to conduct hearings, to make 
recommendations. 

In this instance the bill which passed the House was, as I recall it, 
unanimously approved by the Judiciary Committee. 

Mr. Crow. That is true. 

Senator O’Manonery. Which was notice to all the members of the 
that there was no controversy about the matter. In the meantime the 
committee had given full and ample opportunity to all who desired to 
be heard to come and state their views. That was done. That is a 
legislative process. 

Mr. Crow. I understand, Senator. 

Senator O’Manonry. It is no criticism of the procedure of Congress 
to say that when a particular bill was passed, only so many Members 
of Congress were on the floor because the Members are entitled to rely 
upon the judgment of their committees, particularly when there is no 
controversy within the committee, sir. 

Mr. Crow. Very true. I beg your pardon for the statement. 

Senator O’Manoney. There is no need to do that. Since you made 
it, I ae it was important to place the actual situation upon the 
record. 

Now let me ask you this question, please. Does the National Asso- 
ciation of Manufacturers take the position that it is not necessary to 
strengthen our antitrust laws ? 

Mr. Crow. We don’t feel that way at all, Senator. 

Senator O’Manonry. I didn’t think you would. 

Mr. Crow. For many years—I’m sure you well know—the associa- 
tion has publicly stood for adequate laws against restraints and mono- 
poly, no matter whose restraint or monopoly is involved. 

Senator O’Manoney. Let me point out that at the beginning of this 
administration, the Attorney General appointed a special committee 
to study the antitrust laws. Perhaps I should have said a special com- 
mission. It was composed of lawyers, of economists, and of professors. 
It was a commission of persons who were well acquainted with the anti- 
trust laws, the objectives of the antitrust laws and the failures of the 
antitrust laws. The reason for the appointment of the commission 
was to find out what improvement could be made. 
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The report of that commission came before us, before us I mean the 
Judiciary Committee of both the Senate and of the House, and we have 
been studying it. There is a long history throughout this adminis- 
tration, preceded by a long history through every administration, 
with respect to the enforcement of the antitrust laws. 

The National Association of Manufacturers has lived through this 
period and it has seen the multiplication of mergers; it has seen the 
concentration of the growth of economic power. 

I don’t recall any recommendation from the National Association 
of Manufacturers during the past 2 or 3 years for the strengthening 
of these laws and for the preservation of what we call free enterprise. 

Mr. Crow. Our records are pretty clear on that, Senator. As to 
the adequate, fair and vigorous enforcement of the antitrust laws, we 
believe in them firmly and sincerely. 

Senator O’Manonry. You want them to be enforced as they are? 

Mr. Crow. Not necessarily, no. 

Senator O’Manonry. Do you want any changes ? 

Mr. Crow. On the question of mergers, Senator, I might say this, 
that the board of directors just last month referred to one of our 
policy committees the whole question of economic concentration and 
mergers as such, and asked that committee to come up with any rec- 
ommendations they may have in light of the present situation as 
well as in light of legislative proposals that are and have been made. 
What that committee will come up with in the way of recommendations 
is something I do not know. 

Senator O’Manonery. Can you give us the names of the members 
of this committee ? 

Mr. Crow. We can indeed. 

Senator O’Manoney. I would be very much pleased to have them 
in our files. We might call these gentlemen up here for a round- 
table discussion. 

Mr. Crow. There are quite a few of them, Senator. 

Senator O’Manonery. Very good; let’s have them all. 

Mr. Crow. They appear on page 56 of this pamphlet entitled “Offi- 
cers, Directors and Committees, NAM, 1956,” under the title of “In- 
dustrial Problems Committee” extending from page 56, half way 
through 61. There will probably be somewhere in the neighborhood 
of 300 men there, Senator. 

Senator O’Manoney. That appears to be the only copy you have 
with you. 

Mr. Crow. I don’t need it, Senator. I brought it along just in case 
you might ask something about the committee function and how our 
policy decisions are arrived at. You may have that and it need not 
be returned. We have others. 

(The material referred to follows :) 


INDUSTRIAL PROBLEMS COMMITTEE 


This committee studies governmental regulations and controls affecting in- 
dustry in general, Government competition with private enterprise and other 
general industrial problems not assignable to other committees. 


Chairman : Marshall G. Munce, vice president, York Corp., York, Pa. 
Vice chairmen : 
Ernst W. Farley, Jr., president-general manager, Richmond Engineering Co., 
Inc., Richmond, Va. 
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Cc. E. Hamilton, president, Automotive Gear Works, Inc., Richmond, Ind. 

E. Franklin Hatch, director, Solar Aircraft, East Rutherford, N. J. 

George P. F. Smith, vice president, Borg-Warner Corp., New York, N. ¥. 
Committee executive : Walter N. Dobson, Jr. 


MEMBERS 


Howard S. Adams, partner, McKinsey & Co., New York, N. Y. 

Robert G. Allen, president and general manager, Peseo Products division, Borg- 
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Products, Seattle, Wash. ; 
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A. 8. Aronson, treasurer, National Dairy Products Corp., New York, N. Y. 

Courtenay N. Aten, vice president, United States Tobacco Co., New York, N. Y. 

Lupton Avery, vice president, Chattanooga Glass Co., Chattanooga, Tenn. 
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J. W. Bailey, vice president, Edwin L. Weigand Co., Pittsburgh, Pa. 

Rudolph F. Bannow, president, Bridgeport Machines, Inc., Bridgeport, Conn. 

Rk. F. Bare, president, Armored Garments Inc., Spruce Pine, N. C. 

Kenneth Barrette, executive vice president, Pacific Clay Products, Los Angeles, 
Calif. 

Robert E. Beach, corporation counsel, United Aircraft Corp., East Hartford, 
Conn. 

Mrs. Olive Ann Beech, president, Beech Aircraft Corp., Wichita, Kans. 

Robert G. Belote, director, industrial relations, Rheem Manufacturing Co., 
Chicago, Ill. 

Thomas M. Blake, president, Littelfuse, Inc., Des Plaines, Il. 

Thomas M. Bloch, president, the Bloch Brothers Tobacco Co., Wheeling, W. Va. 

Alfred V. Bodine, president and treasurer, the Bodine Corp., Bridgeport, Conn. 

Eugene Bogert, Jr., executive vice president, the Bogert & Carlough Co., Paterson, 
N. J. : 

George O. Boomer, president, Girdler Co., Louisville, Ky. 

Theodore H. Booth, vice president, the Carborundum Co., Niagara Falls, N. ¥. 

Lynn Bowerfind, assistant to president, Texas Bank & Trust Co., of Dallas, Tex. 

I. S. Brochstein, president, Brochsteins Inc., Houston, Tex. 

Edward R. Broden, president, SKF Industries, Inc., Philadelphia, Pa. 

E. A. Brugger, vice president in charge of Manufacturing, Koehring Co., Mil- 
waukee, Wis. 

Tom Bryant, vice president, Montgomery Engineering Co., Detroit, Mich. 

Quinton L. Burgess, president, Wichita Box Co., Inc., Wichita, Kans. 

William A. Burkey, president, Burkey Underwear Co., Inc., Hamburg, Pa. 

Clarence R. Burrell, vice president in charge of sales, Tool Steel Gear & Pinion 
Co., Cincinnati, Ohio. 

William Bynum, president, Carrier Corp., Syracuse, N. Y. 

J. Howell Byrnes, president, Stainless Polishing Corp., Oakland, Calif. 

Albert G. Cage, president, California Electric Power Co., Riverside, Calif. 

Lesley W. Capps, Jr., superintendent, Capps Bros., Stockton, Calif. 

Willard T. Chevalier, executive vice president, McGraw-Hill Publishing Co., Inc., 
New York, N. Y. 

R. G. Clarke, North American Aviation, Inc., Los Angeles, Calif. 

W. H. Clifford, vice president, Kimberly-Clark Corp., Neenah, Wis. 

H. W. Cloud, general manager, Rheem Manufacturing Co., Linden, N. J. 

Philip A. Coleman, vice president, the Accurate Brass Corp., Bristol, Conn. 

Donald E. Congdon, personnel director, Ponemah Mills, Taftville, Conn. 

R. H. Conway, secretary, J. D. Jewell, Inc., Gainesville, Ga. 

Alan 8. Cook, assistant to vice president, Royal Typewriter Co., Hartford, Conn. 

Philip C. Cooke, president, the Toledo Pipe Threading Machine Co., Toledo, Ohio. 

Edward A. Cotton, president, Cottonsmith Furniture Manufacturing Co., Inc., 
Winston-Salem, N. C. 

Wilbur A. Cowett, Wertheim Co., New York. 

Alfred F. Crone, executive vice president, Acme Steel & Malleable Iron Works, 
Buffalo, N. Y. 

Irl A. Daffin, president, Daffin Manufacturing Co., Lancaster, Pa. 

Albert S. Daniel, president, W. C. Ritchie & Co., Chicago, Il. 

Donald W. Davis, assistant director, the Stanley Works, New Britain, Conn. 

E. E. Dawson, Jr., treasurer, E. D. Jones & Sons Co., Pittsfield, Mass. 

George C. Delp, president, New Holland Machine Co., New Holland, Pa. 
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Rk. C. Devereaux, president, Ferro Stamping Co., Detroit, Mich. 

Dave DeZurik, Sr., president, DeZurik Shower Co., Sartell, Minn. 

Howard Dingle, president, the Cleveland Worm & Gear Co., Cleveland, Ohio. 

R. E. Dougherty, vice president, Tasa Coal Co., Pittsburgh, Pa. 

M. G. Dumas, president, Dumas Steel Corp., Pittsburgh, Pa. 

Harold J. Dunkelman, president, Gomeo Surgical Manufacturing Corp., 
Buffalo, N. Y. 

Pierre S. DuPont 3d, secretary, E. I. duPont de Nemours & Co., Wilmington, Del. 

Robert C. Erb, president, J. F. McElwain Co., Nashua, N. H. 

Henry O. Evjen, United States Rubber Co., Mishawaka, Ind. 
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E. B. Germany, president, Lone Star Steel Co., Dallas, Tex. 
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Harvey B. Greene, secretary, National Automotive Fibres, Inc., Detroit, Mich. 
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Dwight D. Guilfou, Jr., president, Paraplegis Manufacturing Co., Inc., Franklin 
Park, Ill. 

H. C. Gunetti, vice president, Kobe, Inc., Huntington Park, Calif. 

William S. Hammond, chairman of board, Hammond Laundry-Cleaning Ma- 
chinery Co., Waco, Tex. 

D. J. Hardenbrook, vice president, Union Bag & Paper Corp., New York, N. Y. 
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M. Merle Harrod, president, the Wapokoneta Machine Co., Wapokoneta, Ohio 

Thomas E. Hassett, Jr., vice president, Croyden Manufacturing Corp., Staun- 
ton, Va. 

Armand Hecht, president, Hecht’s Baker, Inc., Bristol, Tenn. 

Donald P. Hess, chairman of board, Van Norman Co., Springfield, Mass. 

William O. Hickok, 4th, director, W. O. Hickok Manufacturing Co., Harris- 
burg, Pa. 

L. W. Hill, president, Carolina Telephone & Telegraph Co., Tarboro, N. C. 

William E. Hill, president, William E. Hill & Co., Inc., New York, N. Y. 

C. O. Hinsdale, executive vice president, Balentine Packing Co., Greensville, S. C. 

Thomas S. Holden, vice chairman, F. W. Dodge Corp., New York, N. Y. 

C. R. Holzworth, president, Tonawanda Iron division, American Radiator & 
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Mr. Crow. I may be a little out of sequence here but the content of 
your statement and question to me emphasizes the fact that in — 
lation of this character the entire emphasis has been on the mathe- 
matics of mergers, not on their economic effect. 

We, like everyone else, recognize the number, the mere mathe- 
matical numbers of mergers, but we are not at all sure that the num- 
ber of those mergers which might be affected by this legislation has 
any economic significance whatever. 

To us, therefore, the basic question involved in this legislation is 
the impairment of the freedom of action of American businessmen. 
With all the disclosure in the world of letting enforcement teams come 
into the plants and whatnot, if a particular proposed merger was con- 
summated, I believe that in many of these masses of numbers that you 
have here, there would be absolutely no economic significance in the 
light of our antitrust philosophy. It seems to us in the absence of a 
showing of real need for this type of legislation, that it is the first 
step toward a public utility type of regulation for American business, 
and we don’t think that is good. 

Mr. McHuen. This bill, however, does not change the legal test, 
does it, for determining legality ? 

Mr. Crow. Not at all. 

Mr. McHueu. These tests you are speaking of are merely tests as 
te who shall be required to file notice; is that correct ? 

Mr. Crow. Yes, sir. 

M r. McHven. It does set up what you have described as per se 
tests ? 

Mr. Crow. Yes. 

Mr. McHven. Will you suggest any other way by which Congress 
shall decide tests by which companies shall be required to file a notice 
other than some such test as this? 

Mr. Crow. I can’t approach that in any other way than the tradi- 
tional approach we have had to law enforcement in this country ever 
since it was founded. 

This great Nation we have here has been founded on voluntarism 
and voluntary observance of law. Our whole tradition has been 
against any regulation and policing and requirements that people get 
consent from someone else before they take any kind of an action. 

We believe that businessmen should be completely free to base their 
decisions on their own business judgment and take the consequences 
if they are wrong. 

Senator O’Manoney. May I interrupt to say that I think that is a 
very common misconception of the American principle. We are not 
dealing here with what individuals do. Of course, individuals are 
free. We are dealing here with what corporations do. Individuals 
come into the world without any act upon the part of government. 

Mr. Crow. Let’s hope so, Senator. 

Senator O’Manoney. Certainly, people are the source of govern- 
ment. Corporations are created by government. A corporation has 
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no right to exist unless some government gives it a charter. And 
that is basic. And because government has that power, from the very 
beginning it has prescribed the powers of the corporation to be 
created. 

Now some of the tensions—in fact a good deal of the tensions 
that trouble the world today—are direct results of the fact that cen- 
turies ago both Great Britain and Holland and other countries estab- 
lished corporations to exploit the people of other continents. Like the 
Dutch East Indies Co., like the saan India Co., of Great Britain. 
Those were corporations established by law and all through our his- 
tory the people have been fighting to preserve their freedom against 
the activities of corporations which are artificial persons. 

That is why we are here. It is not because we are in any way what- 
soever seeking to impair the liberty of people. We are seeking to 
protect the liberty of people from economic concentrations which ac- 
tually through monopolistic practices take their economic freedom 
away from cha. 

Mr. Crow. Well, Senator, I think the record of history will also 
show that the so-called exploiters also did a considerable amount 
of development. 

Senator O’Manonery. Oh, there isn’t any dobut about that. They 
did it for themselves and one of the striking things about it is that 
the situation in South Africa today is a product of the fact that 
the Dutch East Indies Co. established a white state in South Africa, 
and those whites still refuse to allow the native populations the same 
freedoms that they claim for themselves. And while they have un- 
doubtedly developed South Africa and produced a great deal of 
benefit for those who were, let me say, the customers of the Dutch 
East Indies Co., nevertheless the human effect was a very different 
one and produced wars and produced exploitation and slavery. 

Mr. Crow. I would guess, as long as you have human nature, you 
are going to have somewhat that same condition. 

Senator O’Manoney. But you don’t recommend to the Congress 
that the Congress of the United States abandon the attempt to pro- 
tect human dignity and to create more opportunity for it. 

Mr. Crow. I would be the last man in the world to recommend 
that, Senator. 

Senator O’Manoney. I’m sure you would be, but that is the issue 
lere. 

Mr. Crow. That is not the issue as I see it, Senator. It may be. 

Mr. McHueu. Mr. Crow, excuse me, regarding your objection to 
the time within which the Government would be permitted to request 
this additional information, would that objection be met if the Gov- 
ernment were required to request this additional information within 
the 90-day waiting period? 

Mr. Crow. It would certainly be a clarification; it would not go to 
the merits as I see it. 

Mr. McHueu. It is not a question of the merits. You raised that 
particular objection to that provision. 

_ Mr. Crow. I wouldn’t say that is an objection. Our basic objection 
is to the notification and disclosure requirement as such. This we felt 
was a technical inadvertence on the part of the House committee 
when they drafted the bill. We felt they intended that the additional 
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disclosure should be within the 90-day period but the legislation itself 
was open to the interpretation that it was a continuing obligation over 
and beyond the 90-day period and unless there was a pertinent statute 
of limitation that applied to it, that it would and could continue in 
perpetuity. 

Our comment is more of a suggestion. If that was the real intent 
of the House committee then your committee here might wish to take 
cognizance of it in your consideration of the legislation. It is an 
ancillary point as far as we are concerned. 

Mr. McHvev. I think your suggestion is correct, but I am wonder- 
ing whether your objection to that point would be met to your satis- 
faction on this point if the agencies were required to request the 
information within the 90-day period. 

Mr. Crow. On this single point, our technical objection would be 
met. 

Mr. Frrepman. On that point, what is the basis of your objection to 
the furnishing of information to the Attorney General in perpetuity, 
if that is to use your phrase, that is even beyond the 90-day period upon 
the request of the Attorney General ? 

Mr. Crow. Well, let me try to put it this way. What would your 
objection be to furnishing me for my lifetime and yours access to your 
bank account? 

Mr. Friepman. Does not the Federal Trade Commission, for exam- 
ple, now have the power to obtain information concerning a trans- 
action of this kind? 

Mr. Crow. As I understand it, the Trade Commission has extremely 
broad subpena power. Even beyond that I believe they are entitled 
to go into company plants, business enterprises, and observe and make 
copies of documents which they may be interested in. 

Mr. Frrepman. And under that power they would be able to obtain 
the information they felt was relevant to a merger either before or 
after the merger. 

Mr. Crow. Without knowing for sure, I would assume so. 

Mr. Frrepman. Then again I ask, what is the nature of your ob- 
jection to giving the Attorney General, who has concurrent jurisdic- 
tion with respect to the enforcement of section 7 of the Clayton Act, 
the same power which the FTC has? 

Mr. Crow. To me, there is a considerable difference between law 
enforcement of the United States or a State, that doesn’t matter, 
through the traditional legal process of obtaining information after 
there has been reasonable cause shown that law has been violated. 
There is a difference to me there in that situation and giving open 
authority for prosecuting agencies to get the kind of information that 
they think they can get and hoping thereafter that they will find a 
violation of law. 

Mr. Frrepman. Your concern is with giving to the Government 
agencies which may be an antagonist in a court case the opportunity 
to obtain information as the basis for that case. 

Mr. Crow. I am opposed to the concept that any man who may will- 
fully or inadvertently violate the law has to come in and serve notice 
that he is doing something that either will or may involve him in the 
law. Itisthe idea of 

Senator O’Manonry. Sort of the fifth amendment business ? 
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Mr. Crow. I would like to be clear, Senator, that I am not availing 
myself of the privilege of the fifth amendment. 

Senator O’Manonry. Of course not, but that just shows the 
absurdity of the thing. Again I say to you, sir, we are dealing with 
the powers of corporations which are created by Government. I 
really think that the National Association of Manufacturers ought to 
be willing to concede that Government does have the power to tell 
corporations what they can or cannot do, where they don’t have the 
power to do that to individuals. 

Mr. Crow. Well, perhaps that does raise a fifth amendment due 
process problem, I guess, Senator, but not in the most advertised sense 
of that amendment. 

Senator O’Manonry. You could look over your record when the 
transcript is framed and you may modify your testimony if you desire. 

Mr. Crow. Thank you, Senator. 

Another disturbing factor is that the bill fails to require the Govern- 
ment agencies to keep confidential the information submitted by the 
parties. The fact that a merger is to occur is generally known and 
most times published. The detailed information which would be re- 
quired of the parties is of a confidential nature and, if publicized, may 
be extremely damaging to the parties. This would be particularly 
true where one or both parties are having financial difficulties. 

H. R. 9424 also proposes to amend section 15 of the Clayton Act? 
so as to provide the Federal Trade Commission with authority to seek 
a United States district court order preventing or restraining a merger 
pending issuance of a complaint or completion of its proceedings on 
a section 7 complaint. 

Considering the time consumed in finally adjudicating a Trade 
Commission proceeding, the temporary injunction would doubtless 
serve to stop most mergers altogether, even though upon proof no 
adverse competitive effects were established. 

Furthermore it has not been demonstrated that the authority now 
vested in the Attorney General to seek temporary injunctions in 
section 7 cases has proven inadequate. 

In fact, the House Judiciary Antitrust Subcommittee in its interim 
report on corporate and bank mergers found that failure to invoke 
premerger injunctive remedies more frequently cannot be attributed 
to lack of legal authority. 

_ On the contrary, the subcommittee concluded that zealous and 
jealous insistence upon maintaining agency prerogatives was the rea- 
son for the infrequent use of such remedy. 

Mr. McHveu. Since the FTC has authority to enforce section 7, 
why should it be necessary for them to ask the Attorney General to 
proceed in a case they think necessary for a temporary restraining 
order ? 

Mr. Crow. Is your question this, why should not the Trade Com- 
mission have the injunctive authority ? 

Mr. McHueu. Since the FTC has authority to enforce section 7, 
why should they have to go to the Attorney General when that tem- 
porary restraining order is necessary ? 

Mr. Crow. I would like to go back to a little history on that. If I 
recall the history of the Federal Trade Commission Act, the Commis- 
sion was established, as you will recall, at the recommendation of 
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President Wilson. I believe I am correct in saying that—if I can’t 
develop this sufficiently, I will be glad to give you a memo on it— 
I believe, however, that the basic reason for the establishment of the 
FTC was to have an agency which would be a friend of business which 
would be there to assist business and through the process of its cease 
and desist orders which were certainly not punitive, certainly not the 
equivalent of a conviction under the Sherman Act for example or any 
other criminal] statute, but merely directions to any business concern 
which had been cited for unethical practices, to bring them in and by 
the process of cease and desist orders to develop a set of ethics for 
business and industry as a helpful commission, not an adversary. 

Now, to me—and I think to all of us, Mr. McHugh—who have prose- 
cuted, there is a prosecution complex that is developed and is inevitably 
bound to develop, because the men are representing their clients to 
the best of their ability, and should. I am fearful—and this is a 
philosophical approach to it—I am fearful that the philosophy of 
prosecution would enter even more into the proceedings of the Trade 
Commission, if they were armed with all of the might that the De- 
partment of Justice is armed with. 

To me it is human nature again. If you have the weapon, you are 
going to use it and over a period of time I am afraid that it would 
change, even more than the basic concept has been changed as of now, 
the principles and the reasons why the Trade Commission was brought 
into existence. 

I don’t know whether or not I have made myself very clear on that. 

Mr. McHveun. I think I understand your objection from a philo- 
sophical point of view but did not Congress specifically charge the 
FTC with authority to enforce section 7 so as to proceed against 
mergers ¢ 

Mr. Crow. With cease and desist orders. 

Mr. McHuen. Charged with the duty of enforcing the act. Doesn’t 
it seem anomalous though that private individuals have a right to go 
into court under this law and get a temporary restraining order pre- 
venting the consummation of a merger and yet the Federal Trade 
Commission has no such authority ? 

Mr. Crow. It doesn’t seem anomalous to me at all, Mr. McHugh. 
There are any number of situations that might arise in day-to-day 
life where you and I as individuals should and do have a right to go 
to the courts of the land and seek protection if we are being unduly 
injured, pursuant to a violation of law. 

But the Department of course is armed with adequate authority 
in these areas and I just see no reason at all why the Trade Commission 
has to have them, especially on the record as we have it here today, 
that there has been no showing of any situation that has gone by where 
the Department has not been able to move if they wanted to move 
on these things. 

Mr. Frrepman. Mr. Crow, your objection to the FTC having this 
power from a philosophical standpoint, as you put it, is that it is 
inconsistent with the functions as conceived by Congress. 

Mr. Crow. Yes. 

Mr. FrrepMan. Doesn’t the FTC now have the power under section 
13 of the act to seek temporary injunctions with respect to misleading 
advertising violations? 
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Mr. Crow. I believe so, but I would have to check it to answer it. 

think that is right; isn’t it ¢ 

Senator O’Manoney. Yes. 

Mr. Frrepman. Then it already has the power vested by Congress to 
use the temporary injunction approach ? 

Mr. Crow. Cert ainly. 

Mr. McHveu. It is just that you object to that approach with ref- 
erence to trying to do something about stopping mergers before they 
are consummated ? 

Mr. Crow. Yes. I think that before it is necessary for Congress 
to vest additional power here, I think it would be worthwhile if Con- 
gress would ask the it's enforcement agencies to work out some 
cooperation there. As I understand it, that was exactly what the 
House Judiciary Committee was saying in its interim report. 

Senator O’Manonry. Well, I hope that possibly the National Asso- 
ciation of Manufacturers will cooperate with this committee in trying 
to work out some proper statute to prevent monopoly. 

Mr. Crow. Senator, we feel of course that the statute is adequate 
in its present form—section 7 of the Clayton Act plus the Sherman 
Act. As substantive law, it appears to be adequate, although we 
all know that section 7 as amended in 1950 has not yet been construed 
by the courts. 

Senator O’Manoney. As I pointed out to you earlier, that was not 
the motive which prompted the Attorney General to point to this 
special commission to look into the antitrust laws. The motive was 
the basie feeling, both in Congress and out of Congress, in business 
and out of business, that the antitrust laws need some sort of 
modification. 

That arises from the fact that some people believe they are not 


clear enough and ought to be clear in the interests of business, and 
in the public interest. 


Mr. Crow. That’s right. 

Senator O’Manoney. You have just expressed to Mr. McHugh your 
belief that the prosecuting power now vested in the Department of 
Justice and the powers vested in the Federal Trade Commission Act 
constitute a weapon which would develop a prosecution complex upon 
the part of the Government agencies. My answer to that, sir, is that 
the monopolistic power of merger which business presently presents 
is a weapon which business likewise uses for the purpose of restraining 
competition. 

Mr. Crow. It is conceivable, Senator, that some of them are. 

Senator O’Manoney. And in building up monopolistic situations. 

Mr. Crow. I repeat myself, the emphasis in the whole course of 
this legislation seems to be upon mere mathmatics. 

Senator O’Manoney. As far as this committee is concerned, I would. 
say the emphasis is upon the objective of prevention, not of prosecu- 
tion, and if we can work out the means of preventing what everybody 
confesses to be against the public interest, namely the concentr: ition 
of economic power in monopolistic hands, then we will be doi g a 
service not only for the individual citizen but for business itself. 

Mr. Crow. Well, that is true, Senator. 

Senator O’ Manonry. That is where we are trying to go. 
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Mr. Crow. That’s right. The situation here though is—and to me 
it is closely allied to this prosecutor-complex phrase that I used, per- 
haps unwisely that I used it. 

Senator O’Manonry. Free speech dominates this table, sir. Don’t 
worry about that. 

Mr. Crow. I am not. I know that, Senator. Any committee you 
are presiding over, there will be no question over that, ’m sure. That 
is the reason I made the slight personal reference to Mr. McHugh. 

I have been a prosecutor and Mr. McHugh has been in a prosecut- 
ing agency and I think it is entirely right that any good lawyer, when 
his client is the plaintiff, if you wish to put it that way, or the prosecu- 
tor, gives the prosecutor or the plaintiff the very best service he is 
capable of giving. 

The spirit of this legislation—the one that comes to me so firmly 
Senaztor—is a spirit of hostility to all mergers. That is why I empha- 
size the mathematics of it. To me, a prosecutor, a law-enforcement 
officer, has to read that history and it means to me that Congress is 
telling him in effect that anything over $10 million in combined assets 
is prima facie unlawful, at least we think so. 

The legislative history on this, when a merger that meets the dollar 
standards notifies the agencies and produces the information required, 
if there is the slightest doubt in that prosecutor’s mind, in my judg 
ment he would be foolhardy if he did not immediately proceed to a 
temporary restraining order. 

If there is the slightest doubt that there would be in his mind the 
economic impact that would fall within section 7, in my judgment 
he would proceed just as fast as he could to a temporary restraining 
order to avoid being called up before either or both of the Judiciary 
Committees of the C ongress to explain his failure to move in that 
respect, which in substance either does two things. First, is either 
prejudges the case on the merits or second then it prevents it. It fore- 
closes as a practical proposition the companies involved going through 
with their plans even though on a judicial hearing the finding might 
well be that there was not the economic impact that section 7 is con- 
cerned with as well as section 1 and 2 of the Sherman Act. 

Mr. McHven. You made that statement before on page 3 and 
Senator Watkins properly characterized it as a very sweeping gen- 
eralization. 

If true, this would obviously frustrate the intent of Congress, in 
fact, section 7, since they obviously did not intend to also change 
the test as to the legality, whether or not there was a substantial lessen- 
ing of competition and a tendency to monopoly in any line of com- 
merce. I believe you heard Judge Barnes’ testimony. “Do you think, 
based upon what he has stated here as to what the purpose is in getting 
this information in advance, that they would construe as prima facie 
unlawful every notice which they have gotten where the companies 
have met the dollar standard? 

Mr. Crow. Not every one, no, I wouldn’t say that. I am only 

saying that those that are close, Mr. McHugh. I think it is inevitable, 
when the dollar amount is present and it is a close question, that the 
enforcement officers are going to take the course of action which the 
law not only authorized but on the basis of its history would encourage 
that they take, rather than to be subjected to questioning by this com- 
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mittee or Mr. Celler’s committee on the House side as to why they 
aren't enforcing this law the way Congress wrote it to be enforced. 

Mr. McHven. When you say they are close, you don’t mean close 
i terms of meeting the dollar standards: you mean close to whether 
the situation involves the forbidden none ompetitive factors 

Mr. Crow. Close to section 7. 

Mr. McHvueu. In other words, where it has the effect to substan- 

ally lessen compet ition and a tendency to monopoly. 

‘ Crow. That's right. 

Mr. McHven. That means they would have had to have made an 
examination of the facts and made some determination as to what the 

actual market situation was, considerably in addition to the informa- 
tion they had gotten mere ‘ly upon the filing of the notice. 

Mr. Crow. That’s right. They would have all this mass of infor 
mation and they would have 90 di: ays in which good sportsmanship at 
least, not law, would require them to take some aflirmative action, it 
seems to me. 

The result would be, on the close situation, that there would be the 
tendency of taking the easy way out perhaps; the attitude of, “Oh, 
let’s go ahead and hold this in abeyance until we can bet a better look 
at it. 

[f they don’t do that, then they have made an ex parte conclusion 
as to the economic impact of this proposal, it may be that it is good 
or it may be that it is bad but they are going to move. Nevertheless 
based upon all the material that might come out of a judicial pro- 
ceeding, it is an ex parte conclusion, and with the tenor of this legisla- 
tion I feel confident that the prosecutor would resolve any doubts in 
one way and that is to move in to obtain a temporary injunction. 

Mr. McHven. Is it possible that in certain cases, it might be better 
to proceed by temporary injunction in advance? 

Mr. Crow. It could well be but in those you don’t need the notice 
and disclosure provisions because everybody will know about them. 

Senator O’Manonry. In order to make the record clear, perhaps 
attention ought to be called that while the witness has directed his 
criticism to the arbitrary standard of $10 million, everybody agrees 
that the bill contains several attempts to grant exemptions. 

For example, on page 3 of the copy that I handed you this morning 
Mr. Crow, beginning in line 19— 


the Commission or Board vested with jurisdiction under section 11 of this act, 
after consultation with and upon approval of the Attorney General, may estab- 
lish procedures for the waiver by the appropriate Commission or Board and the 
Attorney General of all or part of the notification and waiting requirements in 
appropriate cases. 

Then on page 4, lines 1 to 12, in the bill that was passed by the 
Hlouse, were stricken in the Attorney General’s recommendations and 
new language beginning in line 13 at page 4 and extending to line 10 
of page 5, was inserted all of which was designed to create exemptions 
of one kind or another. 

rhe bill as passed by the House contains the paragraph beginning 
on line 11, page 5, and ending in line 23, which is specifically designed 
to make certain exemptions. 

We would be very happy to receive any suggestions that your asso- 
ciation might wish to make with respect to exemptions that should be 
granted in the interest of obtaining a fair, practicable bill which will 
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at the same time erect a block towards the monopolistic mergers 
against the public interest which we are trying to prevent. So I 
want to get into the record this question with respect to this list of the 
Industrial Problems Committee. As you say, it probably contains 
about 300 names. Some of the companies which are represented here 
are large companies. Some are smaller companies. 

Mr. Crow. A great percentage of them will be small companies, 
Senator. 

Senator O’Manonry. How many of them? 

Mr. Crow. A great percentage of them will be small companies, 

Senator O’Manonry. Yes; I would think so, but would you be good 
enough to have a statement made listing all of these companies with 
respect to their associations or affiliations with other companies? I 
would like to know how many of these, for example, are independent 
enterprises. How many of them are subsidiaries of large 
corporations ¢ 

I find here, for example, listed among the “A’s”, Mr. A. S. Aronson, 
treasurer, of the National Dairy Products Corp. of New York. I find 
the S. K. F. Industries, Inc., which, of course, is affiliated with com- 
panies in Europe, and other names appear which it is unnecessary to 
mention. 

In view of the fact that there are so many subsidiaries and affiliates, 
I think it would be very important for us to find out what they are. 

For example, we have here Milton H. Klausmann, vice president, 
American Aluminum Co., Newark, N. J. 

The committee will be better able to judge the nature of the recom- 
mendations that might be made if we have this additional information 
with respect to their associates. 

Mr. Crow. I am afraid I will be unable to supply that, Senator. 

Senator O’Manonery. The National Association of Manufacturers 
can. 

Mr. Crow. No. 

Senator O’Manoney. I am asking through you. 

Mr. Crow. We don’t have that information. 

Senator O’Manoney. Will you ask them formally whether they 
have it? 

Mr. Crow. I will be happy to do that, sir. 

Senator O’Manoney. If they don’t want to give me this informa- 
tion, of course, we can find it in other ways. But Iam hoping that they 
can do it. 

Mr. Crow. I will make the request but I am positive that we do not 
have that information. I don’t know whether the Trade Commission 
would have it or if the SEC might have it, but 

Senator O’Manoney. We will try you as the first source of informa- 
tion, sir. 

Mr. Crow. That is a fair request, Senator. 

(The following letter was sent on behalf of Mr. Crow :) 


NATIONAL ASSOCIATION OF MANUFACTURERS 
OF THE UNITED STATES OF AMERICA, 
Washington D. C., June 21, 1956. 
Hon. JosepH C. O’MAHONEY, 
Chairman, Monopoly Subcommittee, 
Senate Committee on the Judiciary, 
Senate Office Building, Washington, D. C. 


Dear Senator O’Manoney: At the time my associate, Mr. Harvey M. Crow, 
testified before your committee on May 28, 1956, on bills to require premerger 
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notification, you asked for some additional information with regard to the mem 
bership of our industrial problems committee. Specifically, you made a formal 
reguest that we furnish you with the associations or affiliations of the member 
companies represented on the industrial problems committee with other com 
panies. That is to say, whether or not they are independent enterprises 
whether they are subsidiaries of other corporations. 
this request was presented to the officers of the association and I regret to 
dvise that we do not have such circumstances, I am sure you will appreciate our 
ability to comply with your request. 
Sincerely yours, 
LAMBERT H. Miter, General Counsel. 
Mr. Crow. Now, on your point of the public interest, the mergers 
which you feel would be disclosed here where there is an adverse public 
effect, if the merger is consummated, there are two things here that I 
would like to cite to you. 
The first is that Judge Barnes testifying before the House committee 
said, and I quote: 
The 90 day premerger requirement we believe will by itself spoil a few business 
luergers., 
Senator O’Manonry. Now—— 
Mr. Crow. I don’t know what he means by “spoil.” 
Senator O'Manoney. That language was corrected. 
Mr. Crow. [heard Mr. Bergson say that he had seen the original and 
that the word “a” was not there, so that it would spoil “few.’ 
Senator O’Manoney. Would spoil “few.” 
Mr. Crow. Even as amended, the recognition is there. I believe, that 
ome would be stopped by the requirement of notice and the waiting 


riod. 


I personally believe that it will extent to larger numbers than Judge 
Barnes seems to feel, accepting the amended statement. 

Phe second point I would like to make about Judge Barnes’ testi- 
mony, » ROganding the Patman proposal which is in a broad sense, as | 


understand it, similar to the legislation now before you: 


Our feeling is that no prosecutor can always be sure that he is right by barring 
consummation pending final adjudication. The filing of suit in effect makes 
i finding of illegality of the merger, at least until the issues are finally determined. 

I think that is a very accurate statement. The prosecutor cannot 
be sure that he is right on these large economic questions, business 
decisions. 

And secondly, by barring consummation pending final adjudication, 
Is one easy way to kee p the prosecutor’s neck out of the noose. And 
the etfect of it in my judgment will be to stop all mergers. 

Mr. Frrepman. In that particular passage, Judge Bar nes was refer- 
ring spec! ifically to giving the injunction power to t he FTC rather 
than to the notice or waiting period requirements, the premerger 
period. 

Mr. Crow. Yes, I think that is true. But I don’t see that it makes 
any difference so far as my point is concerned, that that is exactly 

hat they will do. Whenver there is the slightest doubt in their mind, 
they will move immediately for injunction. And the Pillsbury case 
has been kicking around still in preliminary order stages for about 3 
or + years now, hasn't it? So that as a practical matter, it seems to 
me by requiring this notice, you do not want the notice, I assume for 
cases that could have no possible economic impact so we can wash 
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those out. Nevertheless, any proposed merger that meets the dollar 
standard does have to go through the routine ‘of notifying and furnish- 
ing information and at the same time asking for a waiver. 

But I think we all know that it will take some time to pass a judg- 
ment on whether the waiver should be granted. So that again you 
have the road blocked so far as the companies are concerned since the 
market factors and other economic aspects of business that I am not 
an expert on can change. I can certainly see where you are throwing 
a lot of sand in the gears, the moment that you require a notification, 
even though the plan may get a waiver. It will take still some time. 
At the time that the waiver is secured, the whole situation that 
prompted the action in the first place may have been dissipated: in 
fact, it might be foolhardy at that time from an economic viewpoint 
to proceed. I don’t mean antitrust economics, I mean the economics 
of the business. 

But someone, either the buyer or the sell in such circumstances, 
has been ‘injured, The seller evans because the economic climate 
might have changed where he was anxious to sell. And the buyer 
because the thing did not go through at the time when he thought it 
was good business for it to go through. 

In ow view, it has not been demonstrated that a real need exists 
for the extensive regulation over the business community contemplated 
by H. R. 9424. Until such time as a showing has been made that en- 
forcement is actually hampered by lack of adequate statutory author- 
ity under section 7, we do not believe that this type of legislation 
should be enacted. 

It is contended, of course, that the enforcement agencies are impeded 
in their otter ts to block acquisitions because of having to learn of such 
transactions through newspapers and other publications. 

Yet, there has been no showing that the enforcement agencies have 
been unaware of any significant mergers. The emphasis has been 
on the number, not the significance of mergers. 

In fact, as stated in the minor ity views of the House Judiciary Anti- 
trust Subcommittee in the Interim Report on Corporate and Bank 
Mergers, appraisal of enforcement efforts “in the light of simple 
merger mathematics makes no sense.” 

Required instead, it was declared, “would be one merger’’—one 
merger, we repeat—*“not attacked by the Department of Justice which 
the committee charges runs afoul of amended section 7.” 

Finally, enactment of additional legislation relating to corporate 
mergers and acquisitions seems premature since the courts have not 
yet interpreted the substantive provisions of section 7 of the Clayton 
Act as amended in 1950. 

Such a piecemeal approach to antitrust legislation would serve only 
to compound existing uncertainty under present law. Moreover, we 
believe government should carefully refrain from taking any steps 
which would serve to restrain the freedom of action so necessary to 
the continued growth of American business and of the American 
economy. Eac h company should be free to proceed on its own judg- 
ment as to how best to serve its own customers’ needs, and to suffer 
the consequences if its judgment is wrong. 

Senator O’Manoney. We are again laboring under a time schedule. 
There are two more witnesses, I think, to be heard. 

Mr. McHven. Two. 
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Mir. Frirpman. May Lask one short question ? 

Senator O'Manoney. After I finish this statement. I want to hear 

ese two witnesses and then adjourn the committee until there is 
greater likelihood of having more members in attendance. he 
Senate met this morning at 10 o'clock 

ae Crow. I know that. 

enator O'Manonery (continuing). On the highway bill. So tbat 

e cannot possibly hold a committee meeting this aiternoon. I would 

ce to procet «1 with those others. 

In the light of the testimony which has been given here, it may be 

it vou will wish to go over the record and furnish an additional 
statement. The object of that statement, I would hope, would be 
designated to point out how the committee may amend this law se as 
to prevent monopolistic mergers while not preventing mergers wh.ch 
are in the interest of the merging companies, where there is no evidence 
of monopolistic tendencies. 

Of course, it is acknow ledged that the $10 million standard is an 
rhitrdry standard. Senater Sparkman who opened the hearings 
pointed out when he introduced this bill he used a standard of a : million 
dollars. The House changed that. And he was willing to accept that 

ange. 

It might be possible that a standard could be worked out on the 
basis of the controls that exist within companies, where, for example, 
«company where large capital stock control rests in the hands of, 
us say, 25 percent of the stockholders. That might be a standard 

‘h could be applied without developing any of the dangers that 


vou see, 


ie 


{ 
wh} 


I see a great difference between a $10 million corporation that 4s 
wholly owned by those who manage it and a $10 million corpor atiun 
ria h is merely another name for a large enterprise or one in which 
he stock is scattered around hundreds of small stockholders and the 
managers exercise control through the ownership of a very small per- 

centage of the stock. 

[f you will give that vour consideration, we will be very much obi- 
liged to you, sir. 

Mr. Crow. It is very hard to suggest amendments to a proposition 
that you find wholly unsatisfactory. 

Senator O’Manoney. I was afraid you were going to say that. 
won't say that I was leading you to make the statement. 

Did you care to ask a question, Mr. Friedman ? 

Mr. Frrepman. No, I am through. 

Senator O’Manonery. Thank you very much. 

Mr. Crow. Thank you. 

Senator O’Manoney. The next witness. 

Mr. McHvuen. Mr. H. Ober Hess of Ballard, Spahr, Andrews & 
lngersoll, a firm of attorneys, has requested permission to merely 
ile a statement. Mr. Hess was here and was excused, and said that 

would be content with filing their statement. Their principal 
objection is with reference to the effective date of the bill. 

Senator O’Mauoney. The statement may be received. 

Mr. McHwven. The second objection is with reference to acquiring 
increased stock interests in subsidiaries, and Mr. Hess indicates that 
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both of those objections have been met by the proposed revision suy 
gested by the Attorney General. 
(The statement is as follows:) 


MEMORANDUM TO THE SUBCOMMITTEE ON ANTITRUST AND MONOPOLY OF 
JUDICIARY COMMITTEE OF THE UNITED STATES SENATE Re H. R. 9424 


Abit 


Submitted by H. Ober Hess 


The subcommittee has given the undersigned the privilege of appearing at its 
public hearings, and it was thought that it might be helpful if a written mem 
randum were presented to summarize our views on two specific points in con 
nection with this bill. 

I 


As this bill is presently written it would be immediately effective and applica 
ble to pending transactions. The basic object of the bill is to require a 90-day ad 
vance notice to the Attorney General and Federal Trade Commission (supported 
by certain statistical information) of any transaction in which a corporation 
subject to the act proposes to acquire the stock or assets of another corporation 
where the combined capital of the acquiring and acquired corporation exceeds 
$10 minillion, Thus a merger or other acquisition subject to the act might be 
within a matter of days or hours of the final settlement date when and if the 
bill becomes law, and a 90-day delay would be required. It is submitted that to 
make it applicable to transactions which are already within less than 90 days 
of final consummation when the law is enacted is unnecessarily disturbing to 
normal business arrangements and unjustifiably harsh. Very frequently trans 
actions of the type covered by this bill are many months in negotiation, and thei: 
most basic terms—particularly questions of price—depend to a major extent on 
the settlement date chosen in the negotiation. 

To compel a change in that date at a time close to its arrival is to compel 
a renegotiation of major terms of agreement between the parties. It also would 
have the result in many cases, time being of the essence, to give one party an 
escape or to subject another to a claim for breach of contract, or at least tu 
create litigation over the question of whether the enactment of such a Dill 
represents a legal intervention sufficient to excuse nonperformance. It is sug- 
gested that the bill be amended to allow reasonable time for pending transa: 
tions to be concluded. The addition of a section 3 to read somewhat as follows 
would take care of the situation: 

“This Act shall be effective January 1, 1957, and shall apply to any acquisition 
which is to take effect on or after April 1, 1957.” 

Under an alternative suggestion which would at least allow parties to pending 
transactions to complete their notice period prior to their settlement date (as 
suming the Attorney General does not ask for additional information which 
would extend the period) the proposed section 3 might read: 

“This Act shall be effective on the ninetieth day following the date of its 
final enactment.” 

II 


It is also called to the attention of the committee that the bill as presently 
drawn would apply to the liquidation of a wholly owned subsidiary whieh ma) 
have been a part of a parent corporation’s organization for many years. Cer- 
tainly the liquidation of a wholly owned subsidiary and the addition of its 
assets to those of the parent corporation is in no sense more than a technicil 
acquisition by the parent to which the act should not apply. 

The iiquidation of a wholly owned subsidiary into its parent surely has no 
tendency to create a monopoly or to lessen competition. Indeed, the same state- 
ment can be made of any controlled subsidiary whether wholly owned or not. 
It would be logical to use in this connection the control test of section 368 ot 
the Internal Revenue Code of 1954. Under this section it is recognized that the 
acquisition of a controlled corporation is so purely technical as to be without 
tax consequences, and for this purpose an 80 percent ownership by the parent 
of the subsidiary is deemed to represent control. It is suggested that this point 
could be conveniently covered by adding the following sentence (which para- 
phrases section 368 (c) of the Internal Revenue Code), at the end of the third 
quoted paragraph now appearing in section 1 of the bill: 

“Nor shall the preceding paragraph apply to the acquisition by one cor- 
poration of the assets of another corporation if the acquiring corporation owns 
stock in the other corporation possessing at least 80 percent of the total com- 
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ed voting power of all classes of stock entitled to vote and at least 80 
»rcent of the total number of shares of all other classes of its stock.” 
Respectfully submitted. 
BALLARD, SPAHR, ANDREWS & INGERSOLL, 
H. Oxser Hess, 
Philadelphia, Pa 
Mir. McHvuen. The next witness is Mr. Russell B. Brown of the 
Independent Petroleum Association of America. 


STATEMENT OF RUSSELL B. BROWN, GENERAL COUNSEL, INDE- 
PENDENT PETROLEUM ASSOCIATION OF AMERICA 


Mr. Brown. I am glad to have an opportunity to come before you. 
| like the way you run the committee. 

Senator O’Manoney. Russell, it has been a long time since we sat 
at the same table in a committee meeting. 

Mr. Brown. Lalways enjoy it. 

My testimony I have reduced to writing, and I will be glad to an- 
swer any such questions as may suggest themselves, either during the 
process of my reading it or at the conclusion, whichever the chairman 
vould indicate. 

Senator O’Manoney. We have been putting the written statements 

the record, asking the witness to summarize, and then we have 
een asking questions which take more time than the reading of the 
statement. 

You are the general counsel of the Independent Petroleum Associa- 
tion of America, are you not / 

Mr. Brown. That is correct. 

Senator O’Manoney. Are you representing that organization here 
today / 

Mr. Brown. Yes. 

Senator O’Manonry. You may proceed in the manner that seems 
most likely to you to facilitate the proceeding. 

Mr. Brown. Thank you. 

| am genet ral counsel of the Independent Petroleum Association of 
America, which is a national association of independent producers 
of crude petroleum and natural gas. Every oil producing area in the 
Nation is represented in the membership of the association. 

The principal interest of the membership of the association is in 

ie domestic production of oil and gas, although some members are 
maaan in other branches of the petroleum "industry. 

My testimony is directed at H. R. 9424 and other pending bills which 
propose premerger notification. Since H. R. 9424 has passed the 
Ilouse and is now before the subcommittee, I will refer c this bill 
ifically. However, I desire that my testimony be considered as 

irected toward all Seoten bills involving premerger notification. 

This is the only phase of it that I want to discuss, incidentally. 

At the outset, I wish to say that the association strongly supports 
(he antitrust laws and the vigorous enforcement of those laws. Be- 
cause of the very nature of the membership of our association, being 
omposed of the smaller independent elements within the petroleum 

ndus stry, we are particularly cognizant of the importance of ade- 
quate antitrust laws if the smaller elements of our economy are to 

ave a continued place in the economic life of our Nation. 
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We also fully realize that since the corporation is an artificial entit) 
permitted by Government, that there is a continuing responsibility 
to make sure that the corporation does not grow so large or conduct 
its activities in such manner as would adversely affect the freedom 
of competition that is so vital and necessary to the survival of ow 
economic system and our form of government. 

At the same time we feel it is equally important that the Govern- 
ment in carrying out its responsibilities does not overreach its purpose 
und in so doing restrict freedom of competition and normal business 
activity—which are the very things it is attempting to protect. It is 
our feeling that premerger notification would have such adverse 
effects. We, therefore, oppose the enactment of such proposals, 

It is our understanding that in regard to premerger notification, 
H. R. 9424 is designed not to broaden the basic antitrust laws but 
rather to implement the enforcement of existing law. 

In other words, its main purpose is to serve the convenience of the 
enforcing agencies of Government and to make more easy their task. 
This objective is not, of course, objectionable per se. 

But we believe that any convenience to the enforcement agencies 
sought in this bill must be carefully weighed against the adverse 
effects of the bill upon freedom of competition and the freedom to 
continue business activities in a normal fashion. 

Senator O’Manonry. That is precisely the problem. If mergers 
are allowed to continue, it means that the normal fashion of doing 
business will continue to be suppressed. 

To Congress was given the exclusive power, as I have frequently 
stated and as vou Ww ell know, and I think very well stated here in the 
beginning of your paper, the full power to regulate commerce among 
the states and for eign nations and so forth. 

The unsupervised trend towards mergers brings into the field of 
commeree—over which Congress has been given constitutional duty to 
regulate corporations cre: ated by the states which heretofore, or before 
mergers, were perhaps operating only within a single state or, at best, 
within 1 or 2 States—these combinations and mergers are promoting 
both national and international corporations which because of the fact 
that they work only under State charters are really operating with- 
out effective supervision in the public interest by the National 
Congress. 

If these mergers are permitted without the Federal Congress erect- 
ing some protection, it is hard to see how economic freedom for the 
little fellow, and by that I do not mean the corner grocery, partic- 
ularly, although the corner grocery is suffering from chain stores and 
the like—I mean from the unregulated State-created corporation, 
which carries on in the field of commerce that Congress is supposed to 
regulate in the interest of all of the people. That is our trouble. 

Mr. Brown. I appreciate that and respect the problem you have. 
It looks as though that would suggest—that line of thinking suggests 
perhaps a direct limitation on mergers. As I interpret this bill, it 
does not propose to do that but r ather to effect the manner of treating 
the merger. 

We do not believe that the need for premerger notification in order 
to serve the public interest has been demonstrated. 

I have been watching this very carefully and I find that it demon- 
strates that. 
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The primary objective of premerger notification is to afford the 
Government agencies concerned an opportunity, in advance of any 
merger, to determine whether the antitrust laws would be violated by 
such merger. ‘This in our opinion basically is an improper approach 

law enforcement. 

It is somewhat like providing a motorcycle policeman for each and 
every vehicle, to accompany that vehicle 24 hours each day, so as to 
make sure that the driver thereof does not violate any traflic law. 
We do not believe that it is practical or proper to approach law enforce 
ment in this manner. 

Senator O’Manoney. I must disagree with you. This is like pro- 
viding a license for every automobile and every truck that travels 
the highway—that is all it is. 

Mr. Brown. I think that the corporation’s license provides that. 
And then the policeman checks whether or not he complies with it. 
That might be the only place we would disagree. I think the license 
is provided when the corporation’s rights are given, 

Senator O’Manonry. No: the application by. the prenotification is 
an application for a license to merge, for permission to merge. That 
Is What iit is. 

Mr. Brown. So then—— 

Senator O'Mationry. It is just exactly like the automobile license 
law. 

Mr. Brown. Perhaps then we should have a better spelled out anti- 

rger bill. 

Senator O°Manionry. Of course, I believe, as you know, that we 
ought to have Federal charters for all corporations. 

Mr. Brown. I know that to be your position. 

Senator O"Mauonry. Engaged in the Federal area of jurisdiction. 

Mr. Brown. And we may come to that. I have been watching your 
thinking in that for a number of years. I have been interested in it. 
Yet there are certain difficulties. We thought that the Congress in 
its study of this was entitled to have the benefit of our thinking. 

In regard to the proper approac th to law enforce ement, we must re ly 

iti ally upon the individual citizen's integrity and his responsibi lity 
to observe and abide by the law. Otherwise, our Government at all 
levels would become top heavy with law-enforcement agents. 

We still believe that has some importance. 

Senator O°’Manonry. You can rely on the individual citizen’s in 
tegrity and his responsibilities and willingness to abide by the law, 
but we are not dealing with individuals here. 

Mr. Brown. Only in the sense—— 

Senator O"Manroney. We are dealing with these corporations. 

Mr. Brown. I 1 respect that, but the individual has some responsi- 
bility in his corporate activities, and one of those would be not to 

violate the law. 

We must, of course, have adequate enforcement machinery to take 
immediate action where the individual does not exercise his responsi- 
bility in observing the law and there is a violation. 

H. R. 9424 amends the present law by requiring that where the 
combined structure of parties to a proposed merger exceeds $10 million, 
the acquiring corporation must notify the proper governmental agency 
%) days in advance of the transaction. 
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Such a requirement would be extremely disruptive of the normal 
business activities of independent producers of oil and gas. It would 
deny them the flexibility that they need because of the nature of the 
petroleum industry. 

Our industry is one in which normal business negotiations are carried 
on ina fast-moving manner. One of the primary advantages that the 
smaller independent oil and gas producers has over the large company 
in his ability to act more readily on any given lease play or -oil-dri ling 
transaction. 

As far as that is concerned, any information he can get. 

As a result, it is my opinion that the proposed bill, instead of pro- 
tecting competition, would have an adverse effect upon competition 
within the petroleum-producing industry to the detriment of the 
smaller units. 

The oil producer, perhaps unlike those engaged in many other in- 
dustries, is continuously buying and selling assets. Very frequently 
he is buying and selling assets which consist of leases and interests in 
either oil-producing properties or nonproductive properties. 

As a result, the ‘proposed bill would, in my opinion, have a wide- 
spread adverse effect upon the oil-producing industry. It would delay 
transactions that normally would be consummated quickly. Delay 
often would completely destroy the very purpose of the transaction. 

A normal operation for many in the producing branch of the oil 
industry is to organize corporations for the acquisition of properties 
for the purpose of exploratory operations. When these operations are 
successful, the discovery often constitutes the entire or principal part 
of the corporate assets. 

If the company needs funds to acquire other properties on which 
they may continue to explore, it often sells to someone who needs or 
wants developed properties. 

This has been the history on which an industrial operation has suc- 
ceeded. Time often means the difference between success and failure. 
Imaginative intellect and an aggressive personality must be em- 
ploy ed to assure success. 

It should be the intellect and energy of the parties whose capital 
is invested that controls their action within the law. Their success or 
failure should not be made to depend upon the impulse of others whose 
training or interest is in another field and whose familiarity with the 
petroleum industry is limited. 

Senator O’Manioney. I would like to underline those last two 
sentences. I think they are good. 

Mr. Brown. Thank you. 

Senator O’Manoney. They are very good. And if the condition 
which they describe existed in the country we would not be sitting 
around this table. 

Let me read it to you again: 

It should be the intellect and energy of the parties whose capital is invested 
that controls their action within the law. Their success or failure should not 
be made to depend upon the impulse of others whose training or interest is in 
another field and whose familiarity with the petroleum industry is limited. 

Now, I interpret the word “parties” here to mean persons. And | 
mean persons in the natural sense, not in the sense of the artificial 
corporation. That is your meaning? 

Mr. Brown. That is my meaning. 
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Senator O’Manonry. But our trouble is that the intellect and 
energy of the persons who own corporations and who have invested 
their money in the corporations is not now controlling the huge cor- 
porations which have gained so much control over interstate and 
fore ion commerce. 

Mr. Brown. Unfortunately, that is often true, as you know; and 
is I have recognized over the years. I have always thought that 
the most ideal corporate setup—and sometimes corporate setups are 
necessary—would be one as nearly the same management and financial] 
a rest as is possible. I think they have better success. But as you 

iy, we don’t always have that. 

The proposal in H. R. 9424, covering all mergers where the com- 
bined assets exceed to $10 million, would interfere with transactions 
whereby smaller independent producers have the opportunity to sell 
out to larger companies. 

Senator O’Manonry. I am tempted to illustrate your testimony by 
an incident that happened some years ago, when Congress was invest1- 
gating concentration of filling stations. A committee was sitting in 
Chicago, as I recall the case, and had gone there prepared to open 
with very, very pertinent testimony of a comparatively small filling 
station chain. It was not an individual filling station but a group 
of filling stations. 

The president of this filling station group was prepared to blast the 
big companies, but when the time for the meeting came he didn’t 
appear. Half an hour passed and still he did not come. 
passed and still he did not come. 

Then the chairman of the committee sent out some of his staff to 
see 1f they could find out where he was. He turned up in the office 
of one of the biggest of the big oil companies, just having sold out his 
chain to the big company. 

Mr. Brown. Maybe he was using the threat of his appearing there 
as a pry—that could have been it. 

In many cases covered by H. R. 9424, the larger company very likely 
would have a capital structure exceeding the $10 million limit. "'There- 
fore, it could not acquire even a very small independent without giving 
90-day notice. 

In many instances, a 90-day delay on the part of the independent 
desiring to sell out would completely nullify the purpose of so selling. 
Often the independent oil producer needs to liquidate his assets quickly 
so as to obtain the capital with which to undertake a new exploratory 
or development effort. 

As the Senator knows, in the process of the normal operation that 
will take care of the drilling of a well that will cost us $100,000. 
Maybe in the spending of the last thousand dollars we approach what 
looks to be a paying sand. But we are without funds to proceed. We 
immediately need to go ahead, with a quick deal to get more money 
to do that. , 

Sometimes we get another corporation and sell half of our property 
to them, because we have got a big drilling program ahead of us. 

Those are instances that we feel that Congress i is entitled to know. 
You are dealing with a very difficult problem. And I would like to 
give it sympathetic treatment. At the same time, we think this 
proposal is the wrong approach to it. 


An hour 
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Mr. McH{uen. Excuse me, in these situations you are speaking of, 
the liquidation of assets for the purpose of getting fast capital, does 
that generally involve a sale to another petroleum company ? 

Mr. Brown. It also involves a sale to another company sometimes, 
Here I can illustrate another type. 

Many times it isa sale to a larger company, another petroleum com- 
pany—that is true. 

Again it may be that 2 2 corporations may be of relative size, 1 was 
successful 2 years ago and found its property, got it drilled up. So 
he has income. This one just now finds the property, and he has the 
necessity of drilling 10 or 15 or 20 wells, that may cost $150,000 apiece. 
So he needs cash. The other fellow has cash—needs to spend it. So 
the two get together quite often. That is not an unusual situation. 

If that helps answer your question—we have both. We sell a lot 
to a larger corporation who needs production. Maybe he has a re- 
finery, maybe it is a company with no production in that area and 
needs some. That gives us the advantage to sell him. It may be a 
much larger company. It may be a similar sized company that wants 
to continue in development. 

Mr. McHven. These are transactions which could conceivably have 
some effect upon competition in thé area ? 

Mr. Brown. In part, some of them could, yes. For instance, with 
an extremely large oil company that is gradually ac quiring produc- 
tion, it is conceivable that would be one process of increasing their 
power. I can see that. And in those cases I think the Government 
might well look into them. 

The bill would impose this 90-day delay upon the transaction even 
though the transaction had no antitrust significance whatever. Be- 
cause of this effect of the bill, we feel that such impediments upon the 
freedom of competition and the freedom to conduct business in a 
normal, logical manner far outweigh any convenience of enforcement 
that might be realized on the part of the enforcement agencies. 

As I have stated, the independent producer of oil has a real interest 
and concern that our antitrust laws provide whatever authority needed 
to properly control monopolistic endeavors. This proposal would add 
no new authority nor does it spell out the right and wrong of indus- 
trial processes or activities. 

It would provide a retarding control over normal commercial trans- 
actions of the innocent as well as the guilty. Its purpose is not to de- 
fine wrongs which are to be prevented in the national interest. It 
would give to agencies of the Federal Government power to slow down 
commerce for the convenience of the administrative agencies. 

We believe this convenience would be provided at the expense of 
normal business necessities. We are concerned that in fleeing, through 
fear, from the threat of big business, we may run into the arms of big 
government. One may be sudden death ; the other smother ing extermi- 
nation. We do not believe we should be required to make this election. 

Rather, we should appeal to these administrative agents having re- 
sponsibility for enforcing our antitrust laws to draw from their ex- 
perience and use their imagination to suggest proposals for making 
enforcement more certain without the necessity of impounding our 
total economy while they slowly winnow out the guilty. 

Strengthening proposals to enforce the law against the guilty has 
our strong approval. We are anxious that our antitrust laws and 
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n forcement thereof have the approval of all of our people. That is 
essential if the objective of the law is to be attained. 

Nothing builds antagonism against a law so much as one where the 
enforcement requires the punishment of or interference with the in- 
nocent along with the guilty. It is our studied conclusion that H. R. 

0424 would constitute a strangling force on the many who are innocent 
n an effort to catch a few who may be guilty. This is a case where 
the remedy may be more severe than the disease. 

If notice is desirable for the convenience of the administrative 
agents, an amendment to our antitrust laws requiring postmerger 
notification of competitive acquisitions involving large corporations, 
the assets of which exceed some stated amount, would seem to be the 
most that is in order. 

We urge, therefore, that the subcommittee do not report favorably 
H. R. 9424 or any bill providing for premerger notification. 

That is all in my direct, testimony I care to say, Senator. If there is 
any clarification I can add, I will be happy to try it. 

Senator O’Manoney. Would you amplify this latest suggestion 
that you make ? 

Mr. Brown. You mean the notice after the accomplishment ? 

Senator O’Manonry. No. I was writing a note here and I heard 
your recommendation. Iam looking for it now. 

Mr. Brown. Next tothe last paragraph. 

Senator O°’Manoney. Yes. 

If notice is desirable for the convenience of the administrative agents 
of course, I do not believe notice for the convenience of the administra- 
tive agents is desirable. What we are looking for is for the protection. 

Mr. Brown. I should have stated that differently. If it is desirable 
to make more effective the accomplishments and purpose of the law, 
is what I really mean to say. 

Senator O’Manonry (reading) : 

If notice is desirable—an amendment to our antitrust laws requiring post 
merger notification of competitive acquisitions involving large corporations, the 
issets of which exceed some stated amount, would seem to be the most that is 
in order. 

Now, postmerger, of course, would kill the effect and the purpose of 

he bill, which is premerger notification in order that no monopolistic 
merger may slide by unnoticed. The purpose of the bill is not to im- 
pose any hardships or create any difficulties for businesses, corpora- 
tions, or otherwise, which are not in fact engaged in any monopolistic 
practices and who are not merging for that purpose. 

But your suggestion about using the assets which exceed a stated 
amount, is that very different from the $10 million asset statement 
here ? 

Mr. Brown. Frankly, this was intended, because I assumed that you 
were using figure values—whoever presented the bill was using that 
is one of the standards. And if that is the standard, then you could put 
the same amount in the postmerger notice. 

As I understand the law, it now requires no notice of merger | ‘ter 
accomplishment. Is that correct ? 

Senator O’Manonry. This is a premerger notification bill. 

Mr. Brown. Yes. 
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Senator O’Manonry. Did you hear the suggestion that I made when 
Mr. Crow of the National Association of Manufacturers was on the 
stand ? 

Mr. Brown. I believe I did not understand that. 

Senator O’Mauonry. His testimony was directed against the $10 
million measuring stick and as I have already said, of course, that 
is an arbitrary figure. I asked him if he would care to suggest any 
other measuring stick. And I suggested the possibility that we could 
use the stockow nership measure. 

In other words, we might require this prenotification not of corpo 
rations which are owned and man: aged by the same individuals which 
would take care of your independent oil operator in almost all cases, 
but would apply only to those corporations in which the stock is 
distributed in small units to a large number of people who exercise 
no function of management except to sign a proxy, corporations which 
are in fact managed ‘by the board of directors or their representatives 
or the representatives of those who own a small percentage of the 
stock but much larger than that of the average stockholder. 

In other words, a situation in which control is centered in the hands 
of the manager. 

Mr. Brown. Certainly that would be an improvement, in my mind. 
over the dollar sign. I think it would be an improvement over the 
other so far as that is concerned as a standard. 

I do not know how I would write it out. I do not have that 
competence. 

Senator O°’Manonry. Maybe we will find some person skilled in 
writing legislation to do that. 

Mr. Brown. That is certainly an objective that L hike much better 
than the dollar figure. 

Senator O’Manonry. What you fear is that the dollar measure- 
ment would necessarily bring in the requirement of notification from 
small corporations which are not engaged in monopolistic practices 
at all but are merely seeking to prevent a loss, or get extra capital 
to carry outa project. 

Mr. Brown. That is right. 

Senator O’Mauoney. Or something of that kind. 

Mr. Brown. And large and small isa relative thing. 

Senator O’Manonry. Absolutely. 

Mr. Brown. What is small in our operation may mean that one 
well will cost us more than a million and a half dollars. That would 
look like a big figure to a fellow whose business is capitalized at $40,000. 

Senator O'Manonry. What we are seeing now in the merger field 
is the acquisition of numerous companies by persons who are not at 
all concerned in the actual business which they take over but who 
are concerned rather in the physical manipulation of concentrated 
econoniic power. 


Mr. Brown. Amalgamation of forces there. I appreciate that. | 
am sensitive to it. 

I do believe that this, as now drawn, for instance, if a small com- 
pany w —- to sell to a lar ger one, he is immediately subjected to this 
delay. I do not believe that was what the w riters of the bill intended, 


but that is the effect on our industr y and that is why we felt that we 
should bring that effect to you. 


Senator O"Manonry. Any questions / 
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Mr. McHvueu. Just for the purpose of getting a little clearer idea 
what the specific problems are in the petroleum industry, can you 
vive us some other specific examples where routine transactions in- 
volving particularly the smaller companies, where there are asset 
acquisitions, would be injuriously affected by this bill and the situa- 
tion, in your opinion, obviously has no anticompetitive effect ? 

Mr. Brown. Well, I think there are a number. Corporate groups 
who have been very successful, we will say, in one enterprise, like the 
one looking for an acreage and sometime runs onto a good one. When 
they find it, the assets immedi: ately become very valuable and go way 
up. Also, the obligations become very great. 

If it is a large lease he has, he immedi: ately, if he is going to hold 
that lease, has to start drilling which involves spending money. I 
mean by that, he has to drill a lot more wells. He does not have that 
money. Although he has the value in his assets, he does not have the 

ish assets to drill the wells. So he immediately finds it necessary 
it may be a little corporation that has been in existence for 10 or 15 
years before this success—so he immediately goes about trying to find 
someone that will take half of these assets, and join with him in the 
development of this lease for half of the assets and they will put up 

he cash and he will put up the lease. 

Does that clear that? That is one operation we have. 

Then we have a number where we will say that the fellow has been 
in existence for a long time, in corporate existence, and has found 
hundreds of wells. Those wells have gradually been produced until 
their primary force is exhausted. So he must go to work and get 
new financing to develop the secondary efforts which sometimes is 
more expensive than the first and often more produtive than the 
7 . 

But he finds it necessary to have a new financing program. Usu- 
ally; and sometimes, that involves a sale to another company or sale 

f half or a portion of his assets, to get that new capital. 

That is in our secondary recovery operations. That has become 
extremely important in this country because under our primary 
methods we exhaust the force that brough up the oil. And probably 
only get 25 percent of our oil. And then we have to go in and inject a 
new force into that sand to gradually push the oil up. That operation 
is very expensive, but very ‘profitable i in that it brings a new resource 
to the surface. 

Mr. McHveun. In most of these situations that you are speaking of, 
is it your opinion that the 90-day delay would apt to be so injurious 
that it might affect the transaction 

Mr. Brown. It does quite often because of the competitive situation. 
or instance, if you take the last illustration that I had, the method 
of secondary recovery, it is an engineering problem that involves years 
of study and research in which they take the cores out of the gr ound 
and put them in the laboratories through various tests and stresses, 
and experiments. Then when they decide to do it, there are probably 
a lot of other areas around there that have similar sand. 

When he starts in that, he is giving notice to the world that he 
thinks he has found something and puts them into inquiring into 
his deal. And it either could help or hurt him. It does not always 
mean that it hurts him. But, certainly, it exposes him to the public 
curiosity which we find is not generally helpful. 

79425—56——18 
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Mr. McHvueu. You are aware, of course, there is a provision in the 
bill for a waiver of the 90-day waiting period, and a provision under 
the proposed suggestion of the Attorney General for a waiver, also, 
of the notice requirement in certain exceptional cases. 

Do you think it is possible they might meet the objections in some 
of your cases ¢ 

Mr. Brown. Many of those could be met. The concern we have there 
is that it be as far as possible defined in the law. We find it is much 
easier to comply with the law. Even a bad law is easier to comply 
with that a changing impulse of regulatory responsibility. 

Mr. McHven. That isall. 

Mr. Frrepman. Mr. Brown, relatively speaking, how important a 
factor is the independent producer in total exploratory activity for 
gas and for oil ? 

Mr. Brown. I think generally it is accepted that the independent 
producer has found in the past—he may not in the future—about 75 
percent of our discovery wells. I think that will illustrate to you that 
point because now he has found about 75 percent, he owns about 40 
percent, which means that 35 percent has had to be subject to quick 
changing of ownership. 

You have asked the question that illustrates what I am talking 
about. 

He probably produces about 40 percent and finds about 75 percent. 

Mr. Frrepman. That is all. 

Senator O’Manoney. If there are no other questions, thank you. 

Mr. Brown. [ again thank you, Mr. Chairman. It is always a 
pleasure. 

Senator O’Manoney. Lam always glad to have you come before any 
committee on which I serve as chairman. Your statements are always 
very clear. 

Next witness. 

Mr. McHuen. Mr. Benjamin F. Castle of the Milk Industry 


Foundation. 


STATEMENT OF BENJAMIN F. CASTLE, EXECUTIVE VICE 
PRESIDENT, MILK INDUSTRY FOUNDATION 


Mr. Castir. My name is B. F. Castle. 

‘Iam here as executive vice president of the Milk Industry Founda- 
tion whose address is 1145 19th Street NW., Washington, D. C. 

The Milk Industry Foundation, a nonprofit membership corpora- 
tion, is the “trade association” of the fluid-milk processing and dis- 
tributing branch of the dairy industry. 

I want to say here that I am not a lawyer. 

The members of the foundation, approximately 1,500 companies. 
are to be found in every one of the 48 States, in all the Provinces of 
Canada, and in several foreign countries. 

About 60 percent of the membership is composed of companies with 
2) milk routes or less. This fact explains the position of the Milk 
Industry Foundation with reference to H. R. 9424, which we belive 
would adversely affect the interests of small milk dealers. 

In 1946 there were 31,000 fluid-milk plants in the United States; in 
1951, 17,000 ; in 1954, 12,800. 
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his reduction was due, in large part, to consolidations and mergers. 
We believe that these have had a salutary effect upon our industry, 

ismuch as they have tended to increase the level of efficiency in 

lk processing and distributing operations. This, in turn, has en- 
bled us gener: ally to maintain a lower price to consumers for fluid 

Lilk than might otherwise have been the case. 

Phe decline in numbers is also explained by the following factors 

Mergers to increase volume and reduce unit costs. 

Mergers to preserve the owner's equity for his family. 

Sales of routes to competing companies and retirement from 
siness, 

t. Business failures. 

Lack of capital needed for modernization. 

Che fluid-milk distributing business is characterized by very small] 
unit pretine--a7e rage per quart after taxes is thirty-two one-hun- 
dredths of a cent—and ‘apid turnover. To maintain such a business, 
there must be substantial volume. The minimum volume needed 

s ine aoe with higher costs for labor and machinery. 

Prior to World War II, the majority of fluid-milk companies were 

mi ay concerns, generally built up by one man. If this founder were 
blessed with sons, they generally worked in the business. The original 
equipment, crude in the light of present-day machinery, was adequate. 

fremendous strides were made in the technic * side of the business 
u the thirties. The stronger companies were able to finance modern- 
zation, and thereby keep sales prices relatively low. This made 
tough competition for the small companies. So, they sought mergers 
vith other small companies, or with large companies, or “gave up 
the ghost” by selling their sort 

Following World War II, there was almost a rush to merge with 
large companies. This a of offerings was prompted by the factors 
previously mentioned, plus the prospect of estate taxes which could 
pote ntl lly wipe out the estate. 

Now we feel that anything which makes the bargaining position of 
the small company more precarious is bad. 

Therefore, we think the premerger notification requirement of H. R. 
‘424 is bad. Let us take a look at an imaginary scene between the 
proprietor of a small company and the president of a large company 
having assets of S5 million: 

SMALL Proprieror. “I offer you my company at an attractive price, 
eX 

Presmpent. “Normally, we would be interested, but we don’t want 
to get involved with the Federal Trade Commission. We could use 
your good-will assets (customers). but they are not essential to us. 
Naturally, your plant and equipment is of no interest as it is not 
up to date. 

“If you are willing to make this deal effective only when the Federal] 
Trade Commission gives clearance, and will pay all the legal costs 
involved, we will take an option. 

SMALL Proprreror. “How long would the Federal Trade Commis- 
sion take ?” 

PresipenT. “I don’t know.” 

I don’t think anyone knows, Senator. 

SMALL Proprreror. “How much would legal costs be ¢” 
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Present. “I don’t know, but would guess a minimum of $5,000.” 

I think any lawyers in the audience will agree that is a low figure. 

No need to continue this imaginary dickering. 

[ think, Mr. Chairman, you will perceive ‘that we regard this bill 
9424 as a roadblock to normal, natural business progress. 

There is another point I w ould like to raise, Mr. Chairman, namely, 
a basic right of the American citizen to dispose of his property. You 
can say, of course, that Federal income and estate taxes have already 
modified this Hetit. 

But, I am sure you would not advocate any further impairme nt 
of the citizen’s freedom of action. ‘The Sherman Act and the Cl: ayton 
Act, the powers of the Department of Justice and the Federal Trade 
Commission were created to protect the general public. Why create 
another bureaucratic mechanism / 

To the best of my knowledge, the Federal Trade Commission has 
not indicated the total manpower to be involved by the premerger 
notification scheme, nor the total cost. Any observer of the growth 
pattern of Federal bureaus could comment on this to the effect that: 

A Federal bureau, or any arm of a bureau once created, never 
ceases—always grows. 

The Federal debt already staggers the imagination. 

If we continue to increase Federal debt, there will be no such thing 
as “ancestor worship” in the United States of America after the year 
2000. 

And now, Mr. Chairman, I would like to quote in part a letter 
written by the foundation’s president, Mr. C. R. Brock (of New 
Haven, Conn. He, by the way, owns a medium-sized company), 


addressed to Hon. Emanuel Celler , when this bill was pending before 
the Celler committee: 





This bill is of special interest to the fluid-milk processing and distributing 
industry because of the characteristics of the industry as to size of compan) 
unit. The majority of the 13,000 milk dealers are small-business men having 
less than 20 routes (the membership of the Milk Industry Foundation is composed, 
to the extent of 60 percent, of members having 20 routes or less). 

With increasing costs of wages and equipment, the characteristic low net 
profit per unit of the industry naturally leads to search for greater volume. 
In most cases this means acquirement of another milk distributor, and in al! 
fairness, I should say that such mergers would certainly be less than $10 million. 

However, the situation of medium-size companies wholly owned by the pro 
prietors not having public securities is one which presents a situation to the 
owners that impels them to seek a buyer for their companies so that they may be 
protected as to the estate taxes and management after death of the head of 
the family who generally runs the business. We have seen many instances 
of this in recent years, and know without question that such acquisitions b) 
larger companies are prompted by an offer to sell by the smaller companies. 

There are not many companies in the fluid-milk industry whose securities are 
publicly held, and it is only natural that the medium-size companies should seek 
the larger companies on an exchange-of-stock basis. Most of the larger com- 
panies do business in interstate commerce and therefore would be subject to the 
proposed requirement. 

Our concern is not so much for the large companies as for the small companies 
who would probably find less receptivity on the part of the larger companies if 
they had to be bothered with a 90-day advance notification to the Department 
of Justice and the Federal Trade Commission. 

On the face, this seems like a fairly simple requirement, but in actual practice 
we believe it would act as a deterrent to normal business procedures in merges 
and acquisitions, and that it would inveitably build up a bureaucratic syste! 
of reports, which would probably serve no useful purpose. 
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When we say this, We are aware that the present law gives the Department of 
stice ample opportunity to bring suit or to seek a’court injunction if mergers 
re regarded as illegal. 

This is Mr. Brock speaking: 


| write to you as a layman and not as a lawyer, but feel I represent the 
ijority of the members of the foundation in expressing the foregoing views. 


Phis completes my testimony and I thank you gentlemen on behalf 
of the members of the Milk Industry Foundation for permitting me 
to appear before you. 

We thank you for the privilege of appearing. 

Senator O*MAHONE \ Are there any questions / 

Mir. McHueu. Mr. Castle, I know you have stated you are not a 

wver. I do not mean to embarrass you by asking questions of this 
iture, but it seems to me there is a question that is directed to the 
uatter which was raised that is directed to the heart of your testimony. 

You seem to be speaking on behalf of a large number of small com- 
Panes. 

Mr. Caste. Yes. 

Mr. McHueu. Who may want to sell out. 

Mr. Casrie. Right. 

Mr. McHueu. Who might be adversely attected by this bill. But 
st it true that most of the companies whom you are speaking of 
vould be local companies engaged in a purely intrastate type of 
/ 


DUSINeSS 


Mr. Casrie. That is correct. But the people to whom they sell 
night be engaged in interstate commerce, as I pointed out in my 
festimony. 

Mr. Mcllueu. Under the provisions of the bill as it is now pro- 
posed, if the acquired company is exclusively in an intrastate business, 
the bill would not apply. 

Mr. Casrite. Well, I am glad you told me that. I looked for it, 
frankly. Will you tell me where it is? I think that is most important 
tous. Lam embarrassed that I didn’t find it. But I looked for it, and 
[ thought if 1 of the 2 companies was in interstate commerce or has 
10 million assets, the notification has to go. 

Mr. McHuceu. The requirement for notification is in the case only 
where the acquired company is in commerce that has been defined as 

interstate commerce. 

Mr. Castie. Yes, but does it not say on page 2, the whole or any 
part of the assets of one or more « ‘orpor: ations eng aged. 

Mr. McHuen. Where are you reading from now? 

Mr. Castie. Page 2 of the bill. 

Senator O’Manoney. Lines 8 and 9. 

Mr. Casrtx. And I thought that as long as it mentioned one en- 
gaged in commerce, that 

Mr. McHveun. It says acquiring one or more corporations engaged 
in commerce, but if the company acquired is engaged, that company 
must be in commerce or in interstate commerce, in order for the bill 
to apply. 

Mr. Castir. Well, could you please point out to me where it makes 
it clear that a corpor ation tot: ally engaged in intrastate commerce 
selling out to one in interstate commerce would not be affected by this? 
| would like to see it. I would be delighted if it were in here. 
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Mr. McHuen. It only does it indirectly, but I might say in this 
connection, it has been proposed by Senator Sparkman, and I believe 
it has the support of the Federal Trade Commission, and this is a 
matter which our committee is presently considering, that this bill 
be amended so as to make it apply in the case where either the acquir- 
ing or the acquired corporation is in commerce. If, of course, that 
proposal is taken up, it would affect ail of the situations to which you 
have referred in your statement. 

Senator O’Manonry. May I interrupt there, Mr. McHugh. I 
think if we read the paragr aph beginning on line 3 on page 2 of the 
bill before you, Mr. Castle will see what ‘the bill states and that you 
are correct in your interpretation of it. 

It begins: 


No corporation shall acquire, directly or indirectly— 


now, there it is clearly directed against the corporation acquiring 


the whole or any part of the stock or other share capital and no corporation 
subject to the Federal Trade Commission and no bank, banking association, or 
trust company— 

again it repeats— 


shall acquire, directly or indirectly, the whole or part of the whole or any part 
of the assets of one or more corporations engaged in commerce. 

Now, “commerce” is interpreted to mean commerce among thie 
States and foreign nations. And, therefore, intrastate commerce is 
not affected there. 

Mr. Casrie. That really makes it very much better for the people 
we are thinking about. I am delighted you pointed it out to me. 

Senator O’Manoney. It goes on: 

Where in any line of commerce in any section of the Country the effect of such 
acquisition of such stock or assets, or the use of such stock by the voting or 
eranting of proxies or otherwise, may be substantially to lessen competition, 
or to tend to create a monopoly. 

So the purpose of the bill would not be to affect injuriously the 
small companies which under your testimony are so rapidly 
disappearing. 

On page 1 of your testimony, you point out the very, very dramatic 
fact that 10 years ago there were 31,000 fluid milk plants i in the United 
States, whereas in 1951, there were only 17,000, and in 1954, 12,800. 

Mr. Castir. Yes. 

Senator O’Manonry. So here is a transposition, as it were, of the 
fluid-milk business from the locality to the field of commerce. 

Mr. Castie. Well, ostensibly so. I understand the interpretation 
you are putting on the figures. 

Senator O’Maronry. Well, isn’t it true? If Iam mistaken, I would 
like to know. 

Mr. Castix. Well, I would like to tell you this: The volume of milk 
distributed in any given community has increased in that period. And 
the companies that have disappeared—baldly I mean when you look 
at figures, they have disappeared. Their customers are all being 
taken care of asa result of a merger to iner ease efficiency and to ea 
the people that built up the small companies really to survive. That 
is What has happened. 
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Without moving in to get more volume, some of these men who built 
iese businesses themselves would just gradually fritter away. Well, 
they haven't frittered away. They have been smart enough to go to 
another man, and say, “Here, our problem is volume. Let us get to- 
wether.” They have done it. That means one less company, but it 
eans the survival of the lifework of a man, or a man and his son. 
Our industry has been characterized by the father-to- son business 
for many, many years. It has been frightening to see the effect of 
loss BOF volume on them. They have acted with prudence. 
nator O’Manoney. I am interested in your description of the 
wh Industry Foundation, a nonprofit membership organization, the 
trade association of this industry. How was this foundation 
established ¢ 

Mr. Casrie. It started in Chicago in 1912 when eight companies 
vot together and decided they needed some kind of an organization 
to do a limited amount of research and to meet each year and read 
papers andsoon. And it has grown and grown and grown and grown. 

Senator O’Manonry. Can you name the eight companies ? 

Mr. Castix. Well, I can name a couple of them. One was—— 

Senator O’Manonry. We will put it in the record at your 
convenience. 

Mr. Castie. Yes: we havea record of it. 

Senator O’Manonery. How isthe foundation governed / 

Mr. Casrie. Governed by a board of directors distributed terri- 
torially throughout the United States. 

Senator O’Manonry. How are they selected / 

Mr. Castie. By the membership. 

Senator O°’Manoney. Can you name the directors / 

Mr. Castir. Would you like to have that / 

Senator OManoney. Yes. 

Mr. CastrLe. Yes: we have 25. 

Senator O'Manonery. And give us the names of the corporations 
they ee 

Mr. Casrie. Yes; that can be done. You will find, Senator, and 
you will be surprised. J thin, that we have large, medium, and small 
companies represented on the board. 

Senator OManoney. I have really gotten beyond the period « 
surprise. I would like to have this full story of how the milk fou uae 
tion was founded. 

Mr. Castir. Yes, sir; we will be very happy to provide that. 

Senator O’Manonry. Thank you very much. 

fr. Castitr. Thank you. 

(The information to be supplied is as follows: ) 

Senator O’Manoney. The committee will now stand in recess until 
Thursday morning at 10 o’clock in this room. 

(Whereupon, at 12:25 p. m., the committee adjourned, to reconvene 
at l0a.m., Thursday, May 31, 1956.) 
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THURSDAY, MAY 31, 1956 


Unirep Srares SENATE, 
SUBCOMMITTEE ON ANTITRUST AND Monopo.y, 
OF THE COMMITTEE ON THE JUDICIARY, 
Washington, D. C. 

The subcommittee met, pursuant to recess, at 10:20 a. m., in room 
424, Senate Office Building, Senator Joseph C. O’Mahoney (acting 
chairman of the subcommittee) presiding. 

Present : Senators O’Mahoney and Dirksen. 

Also present: Donald P. McHugh, chief counsel; Jesse J. Fried- 
man, economic consultant; and Thomas B. Collins, professional staff 
member. 

Senator O’Manonery. The hearing will begin. 

Perhaps I should announce that the full committee is having a 
luncheon meeting shortly after 12 this noon to work out an agenda 
of the various measures which are pending befor it. At the same 
time, the Senate meets to consider the narcotics bill which came ou: 
of this committee, and an appropriation bill for the Department of 
Commerce. So that it will be difficult for us to hold the hearing this 
afternoon. 

I recognize the conflict between my apologizing for not having 
opened this meeting at 10 o’clock and now saying I hope we can move 
rapidly. But here we are. 

Mr. Gwynne, you are to be the first witness this morning, speak- 

ng for the Federal Trade Commission. We are glad to welcome 
you here. 


STATEMENT OF COMMISSIONER JOHN W. GWYNNE, CHAIRMAN, 
FEDERAL TRADE COMMISSION; ACCOMPANIED BY COMMIS- 
SIONER SIGURD ANDERSON; EARL W. KINTNER, GENERAL 
COUNSEL; HARRY A. BABCOCK, DIRECTOR OF BUREAU OF IN- 
VESTIGATION; JOHN WHEELOCK, ASSISTANT TO DIRECTOR OF 
BUREAU OF INVESTIGATION; JOHN WALKER, ASSISTANT TO 
DIRECTOR OF BUREAU OF LITIGATION ; FRANK HALE, LEGAL AD- 
VISER, BUREAU OF INVESTIGATION; JOHN T. LOUGHLIN, AS- 
SISTANT TO GENERAL COUNSEL; AND JULIAN S. EGRE, ATTOR- 
NEY, OFFICE OF GENERAL COUNSEL 


Mr. Gwynne. This statement will cover three aspects of the merger 
problem. 

First, premerger notification. 

Second, injunctive authority. 
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And third, extension of the law to cover acquisitions, where either 
the acquiring or acquired corporation is in commerce. 

Five years experience in administering the amended antimerger act 
has demonstrated the need for advance information of mergers. At 
the present time there is no source from which complete and : ‘adequate 
information may be obtained. The Federal Trade Commission se- 
cures much of its information regarding proposed or pending mergers 
by scanning financial periodicals, trade journals and other public al- 
tions. 

In the cases in which complaints have already been filed, pre- 
liminary information was obtained as follows: 

In one case the parties applied for a clearance. In another the 
knowledge was discovered by the Commission’s field investigators 
who were investigating the acquiring corporation for a different law 
violation. 

In a third case complaint came from aggrieved stockholders of the 
acquired corporation. In all other cases the information came from a 
search of the newspapers. 

At the.present time certain members of the staff regularly examine 
financial papers and other publications for merger information. This 
material is usually supplemented by other information which we 
already have or which may be readily acquired. 

By this means a determination is made as to whether a possible vio- 
lation is indicated. If so, a further and more detailed examination 
is made, 

The notification provision of H. R. 9424 and other bills would be 
iielpful for several reasons: 

First, it would atford more complete coverage of acquisitions hav- 
ing probable economic consequences. And I say this, Mr. Chairman, 
in spite of the fact that the press is diligent in searching for news 
and we in the Commission try to be thorough i in examining the papers. 

Second, we would get the information earlier in the pr oceeding. In 
some mergers the early negotiations are kept secret, and the first de- 
pendable information we have is that the merger has been or is about 
to be consummated. 

And finally, securing the information necessary to a final decision 
would be greatly expedited and at a considerable saving. 

Senator O’Manonry. The statement that you made just a moment 
ago prompts this remark. The statement was that one of the cases 
which had been called to your attention was presented to you by 
agerieved stockholders. 

Mr. Gwynne. Correct. 

Senator O’Manonry. That suggests to my mind that in many pro- 
posed mergers, corporations are ‘involved which are managed by the 
directors rather than by the stockholders, because the stock is scattered 
publicly among a large number of small stockholders whose only in- 
terest is in signing proxies and getting dividends when they can. 
Is it not possible that these negotiations are carried on before the 
stockholders know anything about it? 

Mr. Gwynne. That is true in many eases, I would say. In fact, 
we have had instances—I recall one particularly, where two people 
interested in a merger came in to talk to the Commission about it and 
wanted it kept secret and did not want the employees or anyone to 
know about it. 
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Senator O’Manoney. I think that is an awfully good lead for any 
business newspaper that m: LV be re presel nted at this committee hearing. 
| tind so frequently in reading the New York press that the real stories 
which are developed at this “table are overlooked in papers like the 
Wall Street Journal, the New York Journal of Commerce, and other 
papers of that character. 

It does seem to me that the editors in their ivory towers in New York 
ought to be willing to print the stories that re porters send down. I 
know perfectly well from many experiences in the past—I am not re- 
ferring to the present hearing—that the representatives of the business 
press Know perfectly well what is going on, what is said at hearings, 
but these very important news stories, important to the small-stock 
holders of the big corporations, are just swept under the rug by the 
ditors inthe r ivory towers. 

Pardon me for interrupting your testimony with a communication 

) the editors. 

Mr. Gwynne. Shall I proceed now ¢ 

Senator O°Manoney. Please do. 

Mr. Gwynne. The law does not prohibit all mergers, consequently 
t seems desirable to confine our preliminary examinations to that 
area where mergers of competitive effect are likely to be found. 

There is, of course, no magic in the figure of $10 million which is 
the lower limit fixed in the bill. An examination of many mergers, 
however, leads us to beheve that most acquisitions of probable eco- 
nomie effect would be covered if that figure is adopted. 

Obviously some definite criteria must be established, either by way 
of a dollar figure or by some similar standard. It will not be possible 
to make the notification requirements applicable only to mergers 
where the prohibited effect has been established. That would be the 
function of a trial on the merits, if a complaint should be filed. 

Senator O’Manoney. What weight do you give to the testimony 
which has been presented here that the $10 million standard appearing 
in the bills passed by the House would probably make impossible 
mergers which are perfectly legitimate and have no effect upon com- 
merce, mergers which might, for example, save a failing business, 
iInergers which would have a beneficial effect, mergers which would 
prevent unemployment in some cases, and so forth / 

Mr. Gwynne. I| think there are several answers to that and it would 
apply to all kinds of mergers. The law, of course, does not prohibit 
ill mergers. The waiver provision which I intend to touch upon later 
will enable that type of a merger to be brought immediately to the 
attention of the Federal Trade Commission, and a waiver made. 

In fact, we had not too long ago an illustration of how quickly that 
can function. If I might just relate it without giving any names, 

Ithough I will be glad to furnish them to you if you wish them. 

Here was a situation where companies came in, represented to the 
Federal Trade Commission that a certain company, not a large one, 
vas in distress; in fact, was thinking of filing next week a petition in 
bankienheth They had a chance to sell their propery to a corpora- 
tion, rather a sizable one, not yet engaged in that particular business 
in that loe ality. 

They hesitated about buying it, so they said, unless they had some 
reasonable assurances that they would not be buying a lawsuit. 
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Now, in those cases all of those facts can be presented very quickly 
and were presented quickly, and were verified quickly by the staff of 
the Commission, and everyone concerned indicated within a very short 
time that that was not a merger, W here we felt any action should be 
taken—— 

Senator O’Manrroney. Would there be any objection on the part of 
the Federal Trade Commission to an amendment which would provide 
for special expedited action upon applications that come within the 
waiver fae 

Mr. Gwynne. I certainly would have no objection personally. I 
would like to talk that over, naturally. 

Senator O’Manonry. Would you talk that over with the members 
of the Commission and the staff and feel free to make a recommenda- 
tion of language to the committee, if you please? 

Mr. Gwynne. Right. 

In fact, I think whether that is in the law or not, that is exactly 
what the Federal Trade Commission should do. It should comb out 
those mergers where there is necessity for prompt action. 

Senator O’Manoney. It is a good thing to allay fears that might 
prevent the enactment. of legislation which definitely would prevent 
uneconomic mergers, mergers that tend towards the establishment 
of monopoly. 

Mr. Gwynne. Right. 

To proceed now with the statement : 

Nor can the conclusion be drawn that the bill would be interpreted 
us the equivalent of a congressional finding of fact, that any merger 
r acquisition meeting the dollar standard is prima facie unlawful. 

In a trial under section 7, any merger whether above or below $10 
million must still be proven to be unl: iwful, under the tests heretofore 
established by the Congress. 

It seems to me that prior notification might have some value to 
those considering a merger. We may assume that a lawyer giving 
the green light to a proposed merger does so because he has concluded 
it does not violate the law. 

Would it not be to his advantage to get the facts, upon which he 
based his conclusion, before the agency at the earliest possible 
moment ¢ 

Senator O’Manonry. Would you pardon me if I answer a call from 
the Department of Justice? 

Mr. Gwynne. Certainly. 

Senator O’Manonry. Apparently they want some information 
which T ean give. 

Mr. Gwynne. Probably about mergers. 

Senator O’Manroney. I do not think it is. 

(Recess. ) 

Senator O’Manonry. With my apologies, Mr. Gwynne, proceed. 

Mr. Gwynne. Some objections have been made to certain features 
of the bill as passed by the House. 

One objection is th: it the bill would require reports of many trans: 
actions which are not in reality mergers and would not. have the for- 
bidden effect on competition. 

The Commission is interested primarily in the enforcement of 
section 7. Therefore, I believe that reporting requirements so far 2 
possible should be limited to those which will aid in that effort. 
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For example, requirements which would force reporting on regu- 
ir day-to-day transactions, not related to mergers, would be an un- 
ocumealll burden not only upon the corporations reporting but also 
on the staff of the Federal Trade Commission. 
| realize the difficulty in writing a completely satisfactory law 
1 this regard. Judge Barnes has recommended some additional ex- 

emptions ‘from reporting. They seem to me to be sound and I believe 

ey are worthy of careful consideration. 

An other objection is that the reporting requirements would cause 

lay, might in some cases prevent a merger, and would amount to 
in undue ‘interference with business. 

\Ve must bear in mind, however, that the very purpose of amended 
-ection 7 is to prevent some mergers which were formerly not pro 
hibited. 

It may happen in some cases that the reporting procedure would 
serve to angi isize the realities of the new and stricter section 7, and 
may result in a voluntary abandonment of some proposed acquisitions. 
Ne vertheless, it is the law already on the books, which restricts the 
right to merge, not the amendments now being suggested. 

In no case would this so-called delay extend beyond 90 days. With 
venuine cooperation between the agency and the corporations, that 
might be greatly reduced. 

In spite of the frequency with which they now occur, putting to- 

ether a merger is still a major operation. Between the tentative de- 
cision to merge and the final consummation, some time must neces- 
sirily elapse. 

Mi any details must be taken care of, such as a vote of the stockhold 

.forexample. If the notice were given at the earliest possible date, 
this period of time could run concurrently with the 90-day require- 
ment. 

In. many instances corporations and even individuals before taking 
certain steps are required to meet requirements imposed by law. A 
person wishing to operate a taxicab, to build a building, or even to 
vet married, will find this to be true. 

( ‘ompliance with these requirements usually causes delay and in- 
convenience, but the law could not be enforced without them. 

Let me hasten to add there, too, Mr. Chairman, that every possible 
effort should be made by the agency to eliminate unnecessary delay 
and unnecessary harassment of the people. The law presents some 
difficult problems. Cooperation among all concerned will make their 
solution easier. 

In this conneceion, the waiver provision in the bill should be of 
reat value. There will be proposed acquisitions where the lack of 
competitive effect may be quickly and clearly established. 

The acquisition of a corporation in failing circumstances, is a fa- 
miliar example. Certainly, there are cases where the 90-day period 
is not necessary in arriving ‘at a decision. 

In all such cases, the waiver provisions should be freely used, so 
that all concerned may go to something else. After some experience 
with the law, there may occur situations where even the notice pro- 
vision may be waived, all in accordance with regulations duly adopted 
and in keeping with the spirit of the law. 


? 
i} 
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The provision of the bill conferring injunctive powers on the Fed- 
eral Trade Commission is another good feature. At the present time 
we do not have adequate power in this regard. 

Twice during the past year the Commission petitioned the courts 
for a restraining order under the all writs section which provides 
in United States Code 1952 edition, title 28, section 1651 (a) as 
follows: 


The Supreme Court and all courts established by the acts of Congress may 
issue ll writs necessary or appropriate in aid of their respective jurisdictions 
and agreeable to the usage and principles of law. 

In 1 instance, that is, of the 2 I have been mentioning, in one, the 
relief was denied, by the court. In the other a satisfactory arrange 
ment was negotiated by the parties and further action was not at 
te mpted. 

In 7'ransamerica Corporation v. Board of Governors of the Federal 
Reserve System (206 Federal 2d 163) the Court he ld that the statute 
was applicable in merger cases. Nevertheless, it is too limited to be 
of practical value for our purposes. 

This bill would give the Federal Trade Commission somewhat 
similar powers to that now possessed by the Department of Justice, 
and similar to that now possessed by the Federal Trade Commission 
in cases under section 13 of the Federal Trade Act, and under the 
Wool Products, Flammable Products, and Fur Acts. 

Finally, the Commission suggests an amendment to the substantive 
features of section 7, which would make the law applicable when 
either corporation is in interstate commerce. The tremendous expan- 
sion of many interstate dairy and baking corporations has revealed a 
continuous pattern of acquisitions of purely intrastate corporations 
which, while individually not of great significance, are of the greatest 
competitive significance from a cumulative standpoint. 

A partial list of acquisitions by some large dairy corporations in 
recent years shows the following: 

Corporation No. 1: In 1951 that corporation made 3 acquisitions; 
In 1952, 5, in 1953, 5, in 1954, 6, in 1955, 5. 

In the case of corporation No. 2—I am not including the names, 
Senator, but 1 will be glad to furnish them to the committee, if vou 
wish it. 

Senator O’Manonry. There will be an inquiry, sir. 

Mr. Gwynne. In corporation No. 2, that corporation in 1953 made 
10 acquisitions, in 1955, it made 6. 

Corpor: ation No. 3: In 1951 made 15 acquisitions: in 1952 made 3; 
in 1953, made 12; in 1954, made 5; and in 1955, made 14. 

The sales of fluid milk by five large dairy corporations has in- 
creased from 1950 to 1954 by the following percentages: 

One corporation percentage of increase was 59.9 percent. In the 
case of another corporation it was 34.1 percent. A third corporation, 
the increase was 787.5 percent. In the fourth one, the increase was 
63.4 percent. And in the final one, the increase was 44.1 percent. 

Senator O’Manonry. Does anybody deny these facts that you have 
just recited ? 

Mr. Gwynne. I have heard no denial of them. They are based on 
studies and examinations we have made. We have them and can 
present them to the committee. 
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The general counsel just reminds me that our merger report con 
tains some of these figures. 

Senator O'Manoney. I have seen some of the figures. 

Mr. Gwynne. They are not all in there, however—some of these 
but we can give you the figures. 

Senator O’Manonry. It is this gradual concentration of what is es 
sentially local businesses in the hands of businesses which are en- 
oO; aged 1 in interstate commerce that is cre: iting the | Ng government of 
which so much criticism is heard from those who advocate the mergers. 
And unless the trend is brought to a close, we shall find that the 
(Government of the United States itself will find it difficult to regulate 
the big corporations in the public interest. 

Asa matter of fact, that is the situation which has apparently been 
reached already. 

When the business upon which the people depend for their em- 
ployment, for their profit, for their food, for their clothing, for the 
materials that they need, when that business falls into the hands of 
Inunagement control, beyond the power of the stockholders, it is 
bevend the power of the States to protect their own citizens, and 
almost beyond the power of the Federal Government to protect the 
people of the United States. 

And Iam very much pleased to find that under your chairmanship 
of the Federal Trade Commission, it is taking so clear a stand upon 
this matter. 

Mr. Gwynne. Senator, the problem that we were just discussing 
here, to my mind, isa serious one. We have a lot of figures indicating 
the continuous acquisition of smaller corporations, no one acquisition 
of any serious consequence, but the cumulative effect great. 

Senator O’Manoney. That results in an increase in the cost of the 
product in many cases. Certainly that has been the case with respect 
tomilk. And at the same time, it removes from the domain of local 
self-government the control of even purely local businesses like the 
milking of cows and the distributing of milk. You may proceed. 

Mr. GwyNnNE. Your committee has already received evidence of the 
reduction in the number. of fluid milk plants since 1956. 

A similar situation exists in the baking industry. In fact, there 
were 43,000 fewer retail establishments in 1954, than in 1948, and 
this in spite of the fact that sales during that period were up 32 
percent, 

Some objection has been made to this proposed amendment on the 
ground that it would make the law applicable to insignificant trans- 
actions. However, in any event, the acquisition must be of such a 
character as substantially to lessen competition or to tend to create 
‘ monopoly. 

That concludes my prepared statement, Senator. 

Senator O’Manonry. Thank you, Mr. Gwynne. 

Mr. McHven. Has the requirement that under the act as it is now 
drawn the acquired company must also be in commerce, restrained 
the Commission from bringing any actions in the retail food field 
where the large chains have been acquiring retail grocery stores? 

Mr. Gwynne. Let me ask if we have run into that in particular. 
Mr. Babeock is here. 

Mr. Barcock. No, it has not to date. 
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Mr. McHven. Primarily, as I understand it, the need for this 
amendment in your own experience has been applied to the cases in 
the dairy field primarily. 

Mr. Gwynne. And the baking field, I think, is another example. 

Mr. McHuen. And the baking field ¢ 

Mr. Gwynne. Yes, and it might arise in the other fields, too. I 
don’t know. 

Soth of these gentlemen call my attention to the fact that it is in 
the dairy and baking field where we have observed it to its fullest 
extent. It might exist in some others that we haven’t reached. I am 
not saying that it did not. 

Mr. Frrepman. The figures you cited with respect to dairy acquisi- 
tions, were the companies acquired in those cases engaged in intrastate 
commerce / 

Mr. Gwynne. Well, the figures did not set that out, and they are 
partial, incidentally. They are just figures that we have been able 
to get, acquisitions that we have been able to learn about. 

Many of them, yes, were engaged in intrastate commerce. There 
would be some in interstate commerce. When you get into that phase 
of it, you then run into a matter of geography. The large corpora- 
tion buys the small baking or dairy plant in Des Moines, Iowa, and 
the chances are that it will not be engaged in interstate commerce: 
If they go down to Dubuque and buy the same sized plant, then the 
situation might be different. 

But many of them, to answer your question directly—I wonder if 
we could give you more accurate figures—but many of them are clearly 
not in interstate commerce. 

Mr. Frrepman. Would it be possible for us to obtain those figures ? 

Mr. Kinrner. I think so. 

Mr. Gwynne. We could make a try, at least. 

Mr. McHven. Isn’t it possible that many of these companies doing 
purely local intrastate business, that you have spoken of in both the 
dairy and baking industries, would be acquiring many of their sup- 
plies which they use from outside of the State ? 

Mr. Gwynne. That is true. 

Mr. McHven. Soasto subject them to the act ? 

Mr. Gwynne. Well, we have never—there is no case I know of 
where courts have held that the jurisdiction of our Commission goes 
that far. We have thought of it. That is further than we have ever 
undertaken to press it. If that were the test, then practically every 
local business would be interstate commerce, would it not ? 

Mr. McHven. It is your view that the cited cases on this point 
would preclude the Commission from moving into that type of 
activity ¢ 

Mr. Gwynnne. Yes. 

Senator O’Manonry. Let us follow this up just a moment; the bill 
before us on page 2, beginning on line 3. 

Mr. Gwynne. I have the bill, thank you. 

Senator O’Manonry. This is the one with the Department of Jus- 
tice amendments. You may not have that. It deals with corporations 
engaged in commerce, and, therefore, would exclude corporations in 


intrastate commerce alone. That sentence beginning at line 3 reads as 
follows: 
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No corporation shall acquire, directly or indirectly, the whole or any part of 
the stock or other share capital, and no corporation subject to the jurisdiction 
of the Federal Trade Commission and no bank, banking association or trust 
company shall acquire, directly or indirectly, the whole or any part of the 
assets of one or more corporations engaged in commerce where in any line of 
commerce in any secton of the country the effect of such acquisitions of such 
stock or assets or the use of such stock by the voting or granting of proxies or 
otherwise, nay be substantially to lessen competition or to tend to create a 
monopoly. 

So that in order to enable the Federal Trade Commission to step 
into cases where the acquired company is wholly engaged in intra- 
state commerce, an amendment would be necessary. 

Mr. Gwynne. That is correct. 

Senator O’Manonry. There is no doubt about that. I think the 
best illustration of what we are dealing with is that which the Chase 
National Bank encountered within the past few years. It wanted 
to merge with the Bank of the Manhattan Co. and proceeded along 
that line to take over the Bank of the Manhattan Co. 

But it suddenly awoke to the fact that when Aaron Burr, founder 
of the Bank of the Manhattan Co., drew its charter, he wrote into it 
a provision that neither the conipany, nor any of its assets as a whole, 
could be sold without the approval of 100 percent of the stockholders. 

That, of course, is a condition that does not exist anywhere now. It 
was impossible to get the consent of 100 percent of the stockholders. 
So the Chase National Bank had to give up its national charter and 
allow the Bank of the Manhattan Co, to acquire it. 

Mr. McHvuen. Judge Gwynne, do you think it would be wise to 
amend the Clayton Act, in this respect, so as to give the whole act the 
same jurisdictional scope or breadth as the Sherman Act now has, so 
that it would apply to transactions which affect interstate commerce 
as well as those which are actually in intrastate commerce ¢ 

Mr. Gwynne. I have not seen any necessity for that broader amend- 
ment. The difficulty we have with the jurisdictional feature is the one 
that I have related here. 

Mr. McHven. Only with reference to the acquisition ? 

Mr. Gwynne. Continuing acquisition of companies which are not, 
many of them are not, in interstate commerce. We have never seen 
any necessity to regulate or to get into any field on the ground of some 
matter affecting commerce. 

Mr. McHven. In connection with the waiver procedures which you 
have referred to previously, is it your idea there, Judge Gwynne, that 
the Commission would act upon specific applications for waiver on 
an ad hoe basis or would there be procedures drafted by the Com- 
mission with the approval of the Attorney General which would grant 
a general waiver in certain circumstances ? 

“Mr. Gwrnvr. I think we might do both. I certainly think that 
many situations ‘would be presented to the Commission, the one I gave 
you a bit ago, the company that next week is going to file a petition in 
bankr upte v—there is a case where those facts can be established clear ly 
and quic kly and once they are established, there is no occasion to refuse 
to waive the balance of the ninety days. 

General counsel suggests that after working with the act to some 
extent and with our experience at the present time, regulations might 
be made covering categories of cases. Certainly, it would apply to the 


79425—56——-19 












958 LEGISLATION AFFECTING CORPORATE MERGERS 


ategory known as the 
settled that. 

Mr. McHueu. Do you think it would be possible to have drafted 
your procedures or regulations covering the categories of cases we 
think might apply within the next 90 days, before the bill would take 
effect ? 

Mr. Gwynne. We would certainly give that consideration. We 
all feel, Mr. McHugh, that the amendments are necessary, but we 
appreci iate the effort being made by this committee and everywhere 
to write amendments that will not go beyond the necessities of the 
situation, and that will not require reporting of many things which 
will accomplish nothing. And we are anxious to cooperate 100 per- 
cent in that matter, too, but we do think that nevertheless that some 
premerger notice is very important. 

Mr. McHvuen. The American Bar Association has referred to the 
hardships of some corporations at the end of the tax year, wanting to 
engage In mergers for certain tax purposes, where the necessity for 
prompt action exists. 

Do you think that situations like that can be disposed of quickly 
so as to meet the companies’ problem if in fact the prohibited com- 
petitive consequences don’t exist ? 

Mr. Gwynne. Such cases might arise, and I would think that that 
type of case and any type of case, where there is a necessity for giving 
the matter immediate consideration, should get preferred treatment, 
and with the view to not making the law a hardship on anyone so 
far as it can be done. 

Mr. McHvuen. Judge Gwynne, in connection with the provisions of 
the bills dealing with the premerger injunction rights in the Commis- 
sion, do you think it is likely that the courts, upon an application by 
the Commission for a stay, will grant stays during the entire time it 
takes to dispose of the matter, a rather lengthy administrative pro- 
ceeding before the Commission ¢ 

Mr. Gwynne. Well, it is hard to speculate on what the court might 
do. Iam certain the courts will be completely independent about it, 
and I have no notion that they will grant stays in every case, or that 
we will ask them in every case. And there will be many cases where 
a stay will not be required, where some arrangement can be made. 

In fact, we did voluntarily make an arrangement with two corpora- 
tions, didn’t provide an absolute stay, but it did cover certain things 
so that at the end of the trial the assets would not all be scrambled 
together. Those things can often be worked out. 

Mr. McHven. Isn't it likely that before a court did grant a stay 
upon an application by the Commission, which involved a stay for 
the termination of all of the administrative proceedings, that it would 
require a pretty strong showing by the Commission of its actual case 
that in fact this merger would have the prohibited effects / 

Mr. Gwynne. I should think it would. I should think that. This 
is, of course, a potent weapon, and [I am certain that the courts would 
look the situation over carefully before granting an injunction. And 
I should think, too, that the Commission would look it over very care- 
fully before even asking. 

Mr. McHvuen. What I am suggesting here is this: aren't you faced 
with a situation where in fact the Commission may in many cases 
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actually have to prove its case in court at the time it petitions for the 
stay, as distinguished from the ordinary situation where the Com- 
mission establishes its case in an ordinary administrative proceeding? 

Mr. Gwynne. No, you could not, of course, prove your case—you 
always have that problem. Every time you ask a court for an in- 
junction, you must always make some type of showing which seems 
reasonable to the court. You will need to do much the same thing 
here. 

It is very true, as you have suggested, it may be a little more diffi- 
cult in this type of case than in the simple case where the threat is to 
cut down a tree, for instance, or something like that, but the general 
rules will apply and I think can be worked out between the court and 
the parties. 

Mr. Frrepman. Is the Federal Trade Commission empowered to 
dispose of a section 7 matter in the court without an administrative 
proceeding ¢ 

Mr. Gwynne. You mean by process of settlement ? 

Mr. FrrepMan. Well, no, dispose of it in the same way as the Justice 
Department, if the Justice Department were to bring an action for 
a temporary restraining order. 

Mr. Gwynne. I see what you mean. 

Mr. Frirepman. If the court wished to proceed immediately to the 
disposition of the case, they would be empowered to handle it? 

Mr. Gwynne. I know of nothing in the act which would give any 
such authority. We file a complaint, as you know. ‘The first step 
is that that is tried before one of our hearing examiners Appeal may 
be taken from there to the Commission. And from there to the cir- 
cuit court. At certain times, at least, we can establish the necessity 
for asking for an injunction. That is when we would go into courts, 
purely for that purpose. 

Mr. FrrepmMan. On that point, has there been any case in which the 
Federal Trade Commission asked the Justice Department, the At- 
torney General, to proceed to seek a temporary restraining order, in 
which the Attorney General refused or declined to act? 

Mr. Gwynne. Well, not in my day. And I doubt if we have ever 
had such a case. 

You see, it is rather difficult, because I don’t believe the law permits 
the Justice Department to ask injunctions in our cases. Does it? 

Mr. Kintner. No. 

Mr. Gwynne. They can do it in their cases. Now, I have no doubt 
if there was a case where an injunction was tremendously necessary, 
we could turn the case over to them, and I would see no objection to 
doing it. The trouble is that that would cause considerable delay. 
They would want to make their own study of it before they would 
take the case over and ask for the injunction. We have never done it. 

We did try instead to get an injunction under this all writs section 
ourselves without too much success. 

Mr. FriepMan. A great deal of concern has been expressed to the 
subcommittee by a number of witnesses, those who appeared and those 
who have written to us, concerning the disclosure of business plans 
for merger or acquisition during the 90-day period or prior to the 
consummation of the transaction, and that is a very understandable 
concern. 
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What would be your reaction to a suggestion for a requirement that 
the merger notification be treated in a privileged or classified manner 
until the merger is actually consummated ? 

Judge Gwynne. Yes, that is consistent with our general procedure. 

My attention is called to the fact that if there were cases where an 
injunction might be required, then of course there would be the 
knowledge. 

Mr. FrrepMan. Of course. 

Judge Gwynne. Your suggestion, however, is a good one. 

Mr. FrirepMan. It is a requirement of nondisclosure unless a pro- 
ceeding is instituted. 

Judge Gwynne. Inthe ordinary case we do not disclose these things. 
We have had cases where both parties came to us and took us in on the 
secret and no one else, as I said before. 

Mr. FriepmMan. I wonder if I might ask one last brief question. 

Senator O’Manonry. Yes. 

Mr. FriepMAn. You mentioned several cases in which the FTC did 
not have prior notification of the proposed merger. 

Judge Gwynne. Did not have 

Mr. Frrepman. Did not have adequate notice of a merger which 
was about to take place or in which you had some interest, where you 
did not obtain the information in the normal course of checking trade 
journals. I think that is the way you put it. Were those cases of 
substantial consequence? Were they of important size or did they 
involve a substantial amount of the industries concerned ? 

Judge Gwynne. I think, frankly, it has been our experience that a 
large merger gets to be known throughout the country to some extent; 
at least at the time of the vote of the stockholders, it can be hardly 
kept secret. So we know something about it. 

However, in this one case I mentioned, the first word we had about 
it did come from aggrieved stockholders and came rather early in 
the proceeding. They had learned what was in the wind and com- 
plained to us. 

Mr. FrrepmMan. Apparently, however, it is the exceptional case 
which you don’t pick up in the normal course of checking the published 
reports. 

Judge Gwynne. What we pick up is that there is something going 
on. As tothe exact details, we quite often do not know and quite often 
we do not get the notice until the merger has gone along some way. 

Mr. Frrepman. That is all I have. 

Senator O’Manoney. Let me see if I can summarize your position 
here now. There are two amendments which you have suggested to 
the bill. One, of course, is an amendment which would enable the 
Commission to have broader injunctive powers and another is an 
amendment to allow you to look into cases where the acquired company 
is engaged in interstate commerce. 

Judge GwyNne. Yes. 

Senator O’Manonery. But at the same time, you agreed to the sug- 
gestion of the Chair that you would have no objection to a provision 
in the bill which would require expedited action upon applications 
for merger where it appears that the reason for the merger is among 
the category of cases which you feel ought to be exempted because 
they have no effect upon monopoly in the field. 
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Judge Gwynne. I certainly would have no objection to that policy. 
There might be some difficulty, Senator, in drafting that into law, 
mightn’t there ? 

Senator O’Manonry. Yes. That’s why I suggested at the time 
that you and your general counsel and the others give consideration 
to it. 

I got the impression from what you said that you recognize that 
in the modern world, of course, there are m: iny cases where a small 
company finds it necessary to sell out for reasons which have no effect 
upon monopoly at all. 

Judge Gwynne. That’s right. 

Senator O’Manoney. As for example where a family business 
which has been run by the head of the family finds itself unable to go 
on because none of the sons in the family or no relatives are prepared 
or willing to engage in that particular business and want to sell out. 
Where such a sale is initiated from the intrastate side and will not 
have the effect of creating a monopoly, it will probably have no objec- 
tion; is that not your position ? 

Judge Gwynne. In the first place, Senator, most of those small 
family corporations that you are talking about, the acquisition of one 
of them would not make a great deal of difference in interstate com- 
merce. So there would not be too much trouble there. The question 
is whether the Commission could handle a case like that quickly. 
That. is the idea. 

Senator O’Manonry. Some objection has been made. For ex- 
ample, Mr. Castle of the National Milk Industry Foundation testified 
against the bill and he mentioned certain cases. You may not have 
seen that testimony. I should like to have you obtain a transcript of 
the testimony of Mr. C astle, since you dealt particularly with the 
fluid milk industry, and see whether or not you agree with some of us 
around the table here that exemptions which are in the bill or which 
are altogether harmonious with the intent of the bill could be adopted 
which would overcome the roadblocks which Mr. Castle felt the bill 
would create. 

We will see that a copy of the transcript is put in your hands and I 
would like to have you go over it at your convenience. 

Judge Gwynne. We will be very glad to. I think there is no doubt 
of the fact that much could be done by way of amendment to the bill 
as it originally came over from the ‘House, to remove some of the 
objections that are being made here, and so far as that can be done, 
we would favor it, and we would be glad to participate in any way 
that we may be of assistance in the matter. 

Senator O’Manonrey. Thank you very much. We appreciate your 
appearance and your testimony, sir. 

Judge Gwynne. Thank you, Senator. 

Senator O’Manonry. Judge Gwynne, before you go, I did ask you, 
did I not, to suggest any amendments you felt would ‘be desirable after 
considering the testimony a 

Judge Gwynne. Yes 

Senator 0” Manonry. Thank you very much. We will be very 
happy to receive them. 

Mr. McHven. The next witness is Mr. T. M. Evans of the H. K. 
Porter Company of New York. 
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Senator O’Manoney. Mr. Evans, do you have a prepared state- 
ment ? 


STATEMENT BY T. M. EVANS, PRESIDENT OF THE H. K. PORTER CO. 


Mr. Evans. Yes, I will read it. 

My name is Thomas M. Evans. I am president of H. K. Porter 
Co., Inc., with head offices in Pittsburgh. 

Senator O’Manonry. In what business is the Porter Co. engaged ? 

Mr. Evans. We are in the manufacture of industrial equipment— 
industrial rubber, steel, refractories, electrical material. 

Senator O’Manoney. All kinds of equipment? 

Mr. Evans. Yes. 

Senator O’Manoney. You are not a monopoly yet? 

Mr. Evans. No. 

I appreciate the opportunity to appear before this committee and 
express my personal views of the problem of limiting the growth of 
United States corporations. 

The continuing growth of the very largest corporations, with the 
resultant excessive concentration in the hands of comparatively few 
people, threatens to change the basic characteristics of our free enter- 
prise system. It is my feeling that the present antimerger bill will not 
solve the problems you gentlemen are so earnestly studying. On the 
contrary, I feel that it will do far more harm than good. 

I have had some experience with corporate mergers and I will be 
glad to answer any questions the committee may care to ask. 

H. K. Porter Co. has seen its greatest expansion since 1950. Toda 
it is a highly diversified industrial organization of 13 divisions with 
30 manufacturing plants in this country, 1 in Canada and 1 in Aus- 
tralia. Current employment is around 10,000 persons and our sales 
are at the approximate rate of $130 million this year. In 1939 they 
were less than a million. Our growth has been accomplished through 
acquisition of smaller family or closely owned companies and through 
reinvesting a portion of each year’s earnings in building up the busi- 
ness thus acquired. 

Our problems, then, are typical of those of many smaller com- 
panies today. But to grow means to get additional capital, and 
for a small firm that is not very easy. There are many compulsions 
for these companies to merge: The heavy inheritance taxes, corpora- 
tion taxes under a schedule which means that small profits are taxed 
at the same rates as those of multi-million or billion-dollar corpora- 
tions. These small companies find they are being steadily engulfed 
by rising costs and growing overhead. Merger is often the only alter- 
native to going out of business. 

Senator O’Manonry. Referring to your company itself, may I ask 
what its capital stock is? 

Mr. Evans. It consists of common stock and preferred stock. 

Senator O’Manonry. What is the total amount? 

Mr. Evans. The common stock is about a million and 40,000 shares, 
I believe, and the preferred is $6 million. 

Senator O’Manoney. One million and forty thousand ¢ 

Mr. Evans. Shares of common. 

Senator O’Manoney. And of the preferred, how many? 
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Mr. Evans. There is $6 million par value. 

Senator O’Manoney. The value per share ? 

Mr. Evans. $100 par and there are 60,000 shares. 

Senator O’Manoney. What is the value of the common stock ? 

Mr. Evans. The book value is about $35 a share at the present time. 
Senator O’Manonery. Any face value? 

Mr. Evans. I think it is $5 stated value. 

Senator O’Manonry. Is that the face value, $5? 

Mr. Evans. Yes, stated value, for transfer tax purposes. 

Senator O’Manonery. Yes. But the book value is about ? 

Mr. Evans. Approximately $34 a share. 

Senator O’Manoney. How broadly i is this stock distributed ? 

Mr. Evans. It is closely held. We have about 600 stockholders, 
total. 

Senator O’Manonery. 600 stockholders, total ? 

Mr. Evans. Total. 

Senator O’Manoney. Is it on any exchange? 

Mr. Evans. Over-the-counter market. 

Senator O’Manonry. And you describe it as having grown through 
the acquisition of smaller family or closely owned corporations or 
through reinvestment ? 

Mr. Evans. Of a portion of our profits; yes, sir. 

Senator O’Manoney. None of these acquisitions were made with 
any intent of monopolizing any part of trade or commerce, is that 
right ? 

Mr. Evans. That is correct. 

Senator O’Manoney. There have been many cases, of course, where 
companies which started out to expand do so by devices which crush 
the opportunity of the acquired companies. The previous witness, 
Judge Gwynne of the FTC, for example, was testifying with respect 
to milk mergers and about baking mergers. I have had many instances 
brought to my attention during these various hearings which we have 
conducted over the years in which a company engaged i in each of those 
fields has deliberately gone into a community to acquire a local com- 
pany and failing to obtain by negotiation the sale of the company, has 
then set up a competing store which would sell at a loss in order to de- 
rive the result of driving the other out of business. That has been 
done. That has been done from the local field to the very highest field, 

Mr. Evans. That’s right. 

Senator O’Manoney. I had an example several years ago in which 
the Robin Line, established by the son of a w ealthy farmer to send 
freight ships between New York and South Africa, found itself op- 
erating in the red. It was losing money constantly because the inter- 
national combination of shipping lines would, whenever the Robin 
Line sailed, put on a fighting ship—they called it a fighting ship, it 
was an economic fighting ship, a cold war fighting ship—that ship 
would sail on the same day and they would take freight for less than 
the cost of transferring the freight, just for the purpose of making 
it impossible for the Robin Line to compete. 

As it happened, this conference was allowed under the shipping 
law that was in existence at that time and under the shipping law, 
the lines received subsidies from the Federal Government. When 
this was called to my attention, I offered a simple amendment on the 
floor of the Senate which provided that any shipping line which 
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conspired or arranged with any other shipping line to drive another 
American line out of business by lowering its freight rates should 
not be qualified to receive any benefits under the law. That amend- 
ment was put in the law and the following month the Robin Line 
was operating in the black because that monopolistic practice was 
just stopped. 

I don’t believe there is anybody in this committee who desires to 
soa the growth of companies, but we do certainly want to prevent 
the monopolistic practices by which acquiring companies drive small 
companies out of business. 

Mr. Evans. I agree with that. 

Senator O’Mauonry. You agree with that policy. 

Mr. Evans. Yes. 

Senator O’Manonry. Your desire then is to explain defects in this 
bill which you think would prevent companies which have no intent 
to engage in monopoly to operate secens tint 

Mr. Evans. Yes, sir, that is the reason I am here. 

Senator O’Manonry. Thank you. 

Mr. Evans. We feel that our company has actually kept many com- 
panies in business by bringing them into our organization, by putting 
money into new equipment and expansion. 

Our growth, through acquisition of companies, has strengthened 
rather than lessened competition. We have also aided our own 
welfare by stabilizing our overall group against the ups and downs 
of businesses in certain specific limes, something which can be damag- 
ing toa company with only one product to sell and a limited amount 
of capital. 

We feel that the benefits of these acquisitions, most of which I think 
would have been impossible under the terms of your proposed bill, 
have helped to keep people in jobs, have given substantial benefits 
to local and State communities and to the national economy as well 
as to our stockholders. 

Anything which hinders this type of merger would, in my opinion, 
eventually hinder the sound growth of our economy, weaken com- 
petition, and penalize smaller companies. 

Here are my reasons for feeling that the proposed legislation is 
harmful. Today, when one concern attempts to buy another, there 
are invariably a number of stockholders or other interests involved 
in the selling company. 

Very often there are disagreements or personality differences or 
other causes of friction which make it quite difficult to get the con- 
nite parties to agree. If the law is amended, as suggested, to 
require a 90- or 120-day filing of notice with the Government, it would 
not only make it extremely difficult for one relatively small company 
to buy another concern because of the difficulty in holding financing 
commitments for 90 or 120 days, but it also would leave the employees 
of the selling company at an extreme disadvantage in its sales policies 
because competitors could use this as an argument as to why customers 
should not place orders with them. 

In this connection there was some talk about keeping the matter 
confidential, but when you turn over to the two companies the infor- 
mation requested under this bill, the statistical information and the 
markets, you can't keep it secret. 
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The people prepare them in the office and send them in, and it 1s 
bound to get known. All employees are concerned when a business is 
sold. Any clerk making up figures to file with the Government will 
naturally know about it and talk about it and it will then become 
known. 

Competitors also could use the information of a contemplated sale 
to lure key employees away. In other words, it seems to me that the 
amendments as proposed might well wreck a smaller business which 
was being sold under such a 90-day provision, or destroy its future 
value if the sale were not approved by the Government bureau. 

It seems to me that the proposed bill will help make big business 
get even bigger and will keep small business small. 

But there is no doubt that Congress has a problem concerning the 
size of corporations. In 1954, 10 of the very largest corporations 
represented nearly 30 percent of the sales and assets of the 500 largest 
United States companies. In other words, 2 percent accounted for 
nearly 30 percent of sales and assets of the 500. The assets of the 
smallest of these 500 so-called giants is only $13 million, but those 
of the largest is almost $7 billion. Your legislation would hit the 
smaller concern with far greater impact than the larger one. 

Senator O'Manonry. Let me suggest to you that you change the 
text of your statement here on page 4 in the first line and instead of 
saying “your legislation,” say “the legislation before the committee.’ 

Mr. Evans. Y. es, sir; I would like that changed; the legislation he 
fore the committee. 

Senator O’Manonry. Since I am the only member of the com- 
mittee here, you see. 

Mr. Evans. I’m sorry. 

Eventially under the proposed bill we would have a situation iv 
which the concern affording the best lawyers will be most successful 
in putting through mergers. 

It seems to me that taxation is the simplest and most effective device 
for curbing excessive concentration of economic power in industry. 

An individual is taxed at a graduated rate according to his income. 
Why shouldn't a corporation have this same prince iple applied to it 
and for the same reasons? 

It seems logical that effective control of corporate power can best 
be achieved through graduated corporation taxes which will remove 
the incentive for giant corporations to grow further, and impose a 
practical limit on the size a company will become. 

This would not hamper the healthy, acceptable merger of smaller 
companies along the lines I have described. 

If a large corporation desires, it could very easily avoid the high 
rates of upper bracket taxes, and stockholders would not be penalized, 
by use of the spinoff provisions in the present tax laws. As you know, 
the spinoff would allow corporations to divest assets of a division 
without involving stockholders in tax difficulties or Sagtion the stock- 
holder in any other w ay. The spinoff provisions would give men in 
large comporations the opportunity to head up their own companies 
rather than merely divisions. 

[am aware also that there are situations in which bigness of business 
is not the only criterion of monopoly. Smaller companies can be 
monopolistic through control of specialized processes, patents, or 
scarce materials. These are special situations, and I do not believe 
it is necessary to go into them here. 
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These are special situations, and the Department of Justice has 
ways of dealing with them. 

The fundamental problem before the committee, and before the 
entire country, is the growth of supergiant corporations which en- 
danger the essential elements of a free economy. 

The most effective tool for checking this growth, as I see it, is a 
system of graduated corporation taxes, and I urge its most serious 
consideration by the appropriate agencies of Congress. 

Mr. Chairmen and members of the committee, I want to thank you 
for giving me the opportunity of presenting my views. If there are 
any questions, I shall be happy to try to answer them. 

Senator O’Manonry. Mr. Evans, may I ask where your corporation 
is incorporated, in what State? 

Mr. Evans. Pennsylvania. 

Senator O’Manonry. When was it incorporated ? 

Mr. Evans. In 1939, as I recall. 

Senator O’Manonry. Has it any subsidiaries / 

Mr. Evans. Yes, it has. 

Senator O’Manoney. How many? 

Mr. Evans. They are practically wholly owned. I don’t recall. 
There are 3 or 4. 

Senator O’Manonry. Any affiliates? 

Mr. Evans. What do you mean by affiliates ? 

Senator O’Manoney. There are various ways to describe affiliated 
companies. Those which are not wholly owned, for example, but—— 

Mr. Evans. Which are partially owned ¢ 

Senator O’Manonry. Partially owned or controlled. 

Mr. Evans. No. The only way they might be affiliated is through 
other companies I control but they are separate corporations and 
don’t have any business dealings together. 

Senator O’Manonry. Is this company itself an independent com- 
pany / 

Mr. Evans. It is controlled by me. 

Senator O’Manonry. Yes. But it is not controlled by any other 
corporation / 

Senator Evans. No, sir. 

Senator O’Manonery. It does not belong to any other family or 
group of corporations ? 

Mr. Evans. No. 

Senator O’Manoney. So it isa wholly independent corporation ? 

Mr. Evans. Yes, sir. 

Senator O’Manonry. And has it found it possible to engage in 
the business without undue monopolistic pressures from other 
corporations ? 

Mr. Evans. I reorganized the company in 1939 and we made in- 
dustrial switching locomotives and we found it was impossible to 
compete with the various larger electrical equipment companies that 
made their own electrical equipment, so we had to get out of that 
business and get into other businesses. That is what we did. We 
couldn’t compete. 

Senator O’Manonry. That is just normal trade. It wasn’t as a 
result of a monopolistic practice at all? 

Mr. Evans. There is only one company that makes them; they make 
all the locomotives. 
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Senator O’Manoney. All you are saying is they did it better than 
you did. 

Mr. Evans. Yes, but they had more capital and more facilities and 
could make the entire thing and they had a stronger sales department, 
so we did not see how we could compete. 

Senator O’Manonery. You might have testified then at the hearing 
on General Motors; is that correct ? 

Mr. Evans. In this case it was General Electric. 

Senator O’Manoney. Are there any questions? 

Mr. McHveu. Mr. Friedman has some questions. 

Mr. FriepMan. Mr. Evans, how many acquisitions or mergers has 
H. K. Porter been involved in since it was reorganized in 1939? 

Mr. Evans. I don’t recall actually but I would say in the neighbor- 
hood of 15. 

Mr. FrrepMan. Could you tell us what the volume of assets of the 
largest acquisition which you have made was? 

Mr. Evans. By assets you mean total 

Mr. FrrepMan. Total assets of the company acquired. 

Mr. Evans. Not net worth? 

Mr. Frrepman. Not the net worth, the total assets of the company 
acquired. 

Mr. Evans. 12 or 13 million. 

Mr. FrrepMan. Have there been several between 5 and 10 million 
dollars ? 

Mr. Evans. Yes, there have. 

Mr. FriepMAn. Could you indicate just briefly the various 

Mr. Evans. As I understand the law, if the total ends up more 
than—as the law is now written, any company we bought would have 
to be—as the law is proposed. 

Mr. FriepMan. In general the test would be $10 million of net 
worth 

Mr. Evans. I thought it was total assets. 

Mr. Frrepman. Ten million dollars of the combined net worth of 
the acquired and acquiring company. 

Mr. Evans. Yes. 

Mr. FrrepMman. H. K. Porter is engaged in various fields, as you 
have mentioned. Could you indicate very briefly what those are? 

Mr. Evans. Industrial rubber, high tension electrical equipment, 
steel, refractory materials and some fabricated steel products. 

Mr. FrrepMan. This company is essentially a conglomerate enter- 
prise, is that it, as that term is used ? 

Mr. Evans. I call it a diversified business serving industry. We 
sell practically everything to industry. Practically everything goes 
to industry. 

Mr. FrrepMan. But through a series of acquisitions you have en- 
gaged in a program of diversification, getting into new fields which 
are not competitive with the fields you operated previously ? 

Mr. Evans. Yes, if you are going about this particular bill, if it is 
to avoid violation of the antitrust laws, why not exempt purchases 
that are in no way competitive? Where two companies which in no 
way compete wish to merge. 
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Senator O’Manoney. Unless there is a competitive angle to a 
merger, it is not within the Federal Trade Commission Act or within 
this act. 

Mr. Evans. But in this act you still have to wait the 90 days, this 
proposed one. 

Senator O’Manonry. Yes, there has been some criticism, I think 
with reason, of the $10 million measuring stick, which is in this bill. 
It has been suggested—in fact I think I suggested it either on or off 
the record, either during a hearing last week or in conferences held 
afterward—that an improved measuring stick would be to recognize 
the difference between those corporations which are owned and man- 
aged by the same people and those corporations in which there is 
widely distributed stockownership to persons who exercise no part of 
the management. In other words, where the group of directors witha 
comparatively small proportionate ownership of the outstanding stock 
do in fact run the company and through the affiliations and business 
activities of the board of directors are part of much larger manage- 
ment groups that sit at the very top of national and international 
industry. 

Mr. Evans. Don’t you think it penalizes the smaller company in 
another way’? A large company decides to go into a new field. They 

can go out and build a plant and run it at a loss for 5 years until they 
get the business. So this law leaves them exactly able to do that as in 
the past. But a smaller company such as ours, or smaller, or even 
somewhat larger than ours might well decide to go into a new field, 
to become diversified or have its salesmen have more things to sell. 
The cheapest way and often the only way they can afford to do it is to 
buy some small company. It is particularly useful to a smaller com- 
pany to do that while a large company can lose $50 million a year for 
5 years starting a new line so you are not limiting that growth. 
Senator OManoney. Do you feel that a limitation upon the merger 
rights of a large company such as you described here in your statement 
moat be prohibited ? On page 3 you say in 1954 10 of the very 
largest corporations represented nearly 30 percent of the sales and 
assets of the 500 largest United States companies. In other words, 
2 percent accounted for nearly 30 percent of sales of assets of the 500. 
Is that situation, which you have there correctly described, in the 
interest of a ae economy Pa 

Mr. Evans. I don’t think The merger bill won't affect them. 
They were made by mergers 50 years ago. It is like locking the barn 
door after the horse is out. 

Senator O’Matrronry. That is not true. Many horses have gone 
out of this barn, true, but there are still many inside. It is the great 
big barn of business throughout the United States. Shall we still 
leave the door open, sir? Let's lock it now. 

Mr. Evans. But that is after the fact. 

Senator O’Manonry. Only after the fact. This is supposed to be 
a preventive bill. I was wondering if you can suggest any amend- 
ments which would make that effective from your point of view. 

Mr. Evans. I think by eliminating where it is completely noncom- 
petitive. That would be a great help to a smaller concern and it would 
provide the right to go into a new field if they wanted to through ac- 


quisition and I don’t see how that would hurt any monopoly or anti- 
trust. 
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Senator O’Manonry. But you do strongly recommend a modifica- 





tion of the tax laws so that 
: Mr. Evans. I think that is the only way you can get at it. It is 
not ideal. 

Ea Senator O'Manoney. I agree with you that the tax laws ought to 


be amended and in my time I have had many fruitless battles to bring 
that about. 

Thank you very much, Mr. Evans. Your paper has been most in- 
teresting and stimulating. 

Mr. Evans. Thank you. 

Senator O’Manoney. Who is the next witness on the list ? 

Mr. Alvord? Again I say good morning, sir. 

Mr. Arvorp. Good morning, sir. 


STATEMENT OF ELLSWORTH ALVORD, AMERICAN MINING 
CONGRESS 


Mr. Arvorp. Mr. Chairman and gentlemen, I am appearing on 
behalf of the American Mining Congress, an organization which, as 
you know, includes large, small and intermediate cor porations and 
individuals in the mining industry, undoubtedly all the way from 
asbestos to zinc. We are appearing in what may seem to be a rather 
anomolous character. 

I may also say that in the event you are compelled to adjourn before 
[ finish, 1 will be perfectly happy to finish with the staff. 

Senator O’Manoney. V ery good. That will be very helpful. 

Mr. Atvorp. I am appearing today on behalf of the American Min- 
ing Congress—a national organization representing all branches of 
the mining industry. 

The American Mining Congress is not opposing the basic idea that 
notification of mergers be given to the Federal Government. We do, 
however, want you to examine with the greatest care the way in which 
that objective would be carried out under the bills as now written. 





EFFECTS OF 'THE PROPOSED LEGISLATION 


These bills are presumably designed to carry out the premerger no- 
tification recommendation which was briefly referred to in the Presi- 
dent’s Economic Report. 

But this proposal is new and radical and it needs a great deal more 
thought before it is enacted into law. It involves not just another 
proc edural provision calling for the reporting of information to the 
Government after the event. 

If that were all that were involved, it might not be too serious to 
enact the proposal in sweeping terms, then sit back for a few years 
and see how much useless information was collected before revising 
the law. This would be done in the ordinary case. It would simply 
mean a little more paper work, and, unfortunately, industry is already 
used to that. 

However, these bills call for the furnishing of information be.ore 
the event; they call for a 90-day waiting period before untold num- 
bers of normal business transactions can be carried out; and they 
cover a great many transactions which are not even remotely related 
to mergers. 
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The proposed legislation would, in effect: 

(1) Encourage speculation and guarantee profits for arbitragers, 
brokerage firms, and strikers. 

(2) Jeopardize existing rights and obligations and perhaps con- 
demn acquisitions begun or agreed to prior to the effective date of 
the bill. 

(3) Further discourage equity financing. 

(4) Prevent or unnecessarily delay transactions having nothing to 
do with corporate control. 

(5) Prevent a corporation from obtaining financial assistance from 
a stronger corporation. 

(6) Interfere seriously with the discovery and development of nat- 
ural resources. 

(7) Discourage the flow of private funds into the underdeveloped 
countries. 

(8) Deny to smaller businesses a market for their assets. 

(9) Prevent the growth of competitive enterprises and entrench 
existing monopolies. 

(10) Seriously and adversely affect production for defense. 

(11) Retard research and development and compel pirating for 
experts. 

(12) Add to confusion in our courts, confusion in finance, uncer- 
tainty in industry and increasing costs in government. 

It is our considered opinion that the proposed legislation would 
accomplish all of these results. You may not agree that they would 
all happen, but you must agree that there is a very substantial risk 
that they would occur. 

Of the effects I have listed, the first eight can perhaps be remedied— 
or at least helped to some degree—by technical amendments to the 
bills before you. 

The last four on the list can only be remedied by a basic suggestion— 
drap the so-called premerger notification approach and adopt a system 
of post-acquisition—premerger notification. 


POST-ACQUISITION-PREMERGER NOTIFICATION 


I suggest that, before going to the drastic penalty of a 90-day wait 
on virtually all acquisitions, this subcommittee and Congress seek a 
moderate solution. And I submit that the plan we call “post- 
acquisition-premerger” notification is such a solution. 

A frequently used argument in favor of the notification proposals 
before the Committee is the difficulty of unscrambling a merger after 
it has occurred. However, in an effort to leave no conceivable loop- 
hole open, these proposals cover, in addition to mergers, a tremendous 
range of ordinary business transactions. 

Few of these transactions involve the unscrambling problem which 
has been urged in support of the proposed legislation. 

Yet it is in connection with these ordinary business transactions 
that most of the difficulties with prior notice and a waiting period 
arise. 

Consequently, we suggest prompt post-acquisition notification— 
say. within 20 days—for stock and asset acquisitions which are not 
actual mergers or consolidations. 
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As respects actual mergers and consolidations, corporations could 
be required to furnish notice to the government after the details have 
been finalized and the plan has been approved by the boards of di- 
rectors but prior to stockholder approval. However, such notice 
would have to bear a reasonable relationship to the period of time 
which normally elapses between submission of the plan by the boards 
of directors to their shareholders and the time of the stockholders 
meetings. 

A 90-day delay is far too long for practical operations. We sug- 
gest, at the most, a 60-day waiting period. 

If prior notice of actual mergers is required, the period for the 
notice would have to be set in recognition of the practical fact that 
the parties cannot divulge the merger plan—or even that a merger is 
planned—until the details have been settled and the boards of diree- 
tors have voted to recommend it to the stockholders. 

Negotiations before that time must be conducted with the utmost 
secrecy. 

Tremendous care is taken to avoid a leak of information. Other- 
wise, the resulting speculation in the stocks will not only work to the 
detriment of the existing stockholders, but will also make it difficult, 
if not impossible, to arrive at agreement on a ratio for exchange of 
the stock of the merging corporations. 

Consequently, a corporation cannot afford to give notice of an im- 
pending merger to the Government—even if the statute provides that 
the information will be kept confidential—until after the conclusion 
of negotiations between the parties. 

The combination of prompt postacquisition notice on stock and as- 
set acquisitions not involving mergers, and premerger notice on actual 
mergers, would accomplish the objectives of the present legislative 
proposals, while minimizing their paralyzing side effects. 


ECONOMIC REASONS FOR MERGERS 


The prior notice provisions of the pending bills do not change the 
tests of the legality of a merger. Ostensibly, these provisions are 
merely procedural. ‘ 

Ae tually the effect is a broad attack on all mergers—good and bad 
alike—through creation of a procedural barrier which will block 
more good mergers than bad ones. 

It is important to remember that all mergers are not bad. There 
are good economic reasons why most mergers occur. Each party 
has something which the other needs. It may be management, or 
possibly an or reanization with techniques or know-how which cannot 
be obtained merely by hiring new personnel. 

It may be a specitie phy sical asset. In the mining industry it is 
frequently a potentially valuable but undeveloped mineral deposit. 
It may be better financing. Smaller businesses, and especially 
smaller mining enterprises are finding it more and more difficult 
to borrow the money they need. 

If all mergers were banned, we would be deliberately handic: apping 
our free enterprise system—freezing it into uneconomic, inefficient, 
costly, and perhaps monopolistic patterns. We would be saying that 
our resources are not to be used where they will produce the best 
results. 
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Instead of permitting an efficient allocation of resources through 
the free operation of our price economy, we would be singling out one 
method of growth of aggressive and healthy individual | -enterprise— 
by merger—for condenmation, merely because “merger” has become 

a “bad word.” 

Preoccupation with mergers as a menace to competition should 
not blind us to the fact that, by preventing good mergers as well as 
bad, we would frequently be assuring one dominant corporation of a 
monopoly position which it already holds. 

Mergers are often the only way for small businesses to reach a 
size which will enable them to provide competition for the dominant 
firm in an industry. Legislation which would handicap or prevent 
all mergers would merely have the effect of freezing monopoly and 
preventing its overthrow. 

The pending bills in their present. form are an example of a newly 
created fear—fear of the word “merger.” The result is that, while 
they do not attempt to amend the substantive language of section 7 
of the Clayton Act, they would impose a crippling restriction on 
all mergers—good or bad—and on a great variety of ordinary business 
transactions which generally will have nothing to do with mergers. 

I know this subcommittee will make a sincere effort to amend the 
proposals before it to avoid needless interference with ordinary busi- 
hess transactions. 

As now designed, they are bound to prevent desirable purchases and 
sales, slow down business, and introduce a whole new series of costly 
and complicated efforts to comply with Government regulations. It 
is possible that the combination of tight money and long, enforced 
delays on stock and asset acquisitions may force many small- and 
medium-sized companies into bankruptey. 

We are now ina period of extremely stringent financing. Our tax 
system has so penalized equity financing that most companies prefer 
to borrow to meet their capital needs. 

But the banks and lending institutions have simply run out of new 
money to lend. Small businesses often have to go to stronger busi- 
nesses (Whether or not competitive) to get the finances to continue— 
otherwise they will be forced to the wall, Furthermore, the mining 
industry is faced with serious instability in the prices of some of its 
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If these a rag proposals are enacted as written, prices of 
minerals or metals drop, and it continued to be virtually impossible 


to borrow anh, you can expect. a number of failures among small- 


and medium-sized mining concerns—failures which could otherwise 
ave been prevented by “good™ mergers, in compliance with the 


Clayton Act. 


DANGER OF EXTENSION OF THE WAITING PERIOD 


An additional and substantial complic ation which may arise from 
enactment of the pending proposal is that the enforced waiting period 
may turn out to be much longer than 90 days. 

With the enormous number of acquisitions of all types which would 
be reported, the statis of the Federal Trade Commission and the Anti- 
trust Division of Justice will necessarily be overworked if this pro- 
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They will be unable to pass on cases within the 90-day period. Con- 
sequently, they may ask the prospective acquiring corporation for a 
postponement ‘of the proposed acquisition beyond the end of the 90-day 
period and until the agencies have had a chance to look it over. 

Thus, corporations may be forced “voluntarily” to delay far beyond 
the stated 90 days—the alternative being a suit by the Attorney Gen 
eral, or by the Federal Trade Commission, to enjoin consummation of 
the transaction. 

And, once such a suit has commenced, you gentlemen know how hard 
it will be to find a Government official with the courage to recommend 
dropping it—regardless of its lack of merit. 

If a waiting period is required, we strongly recommend that the 
Government agencies be prohibited from requesting extensions of it 


TECHNICAL AMENDMENTS 


As I stated earlier, some of the bad effects of the pending bills cannot 
be avoided by technical amendments—others can, at least in part. 

The American Mining Congress has a list of 14 amendments 
largely technical or perfecting—which will help carry out the objec- 
tives of the proposed legislation and we hope prevent some of the 
unnecessary damage. 

Many of the damaging consequences can be avoided by adopting our 
basic suggestion, but the 14 amendments will still be nec essary. 

While some of these proposals are of primary concern to the mining 
industry, all of them are in the public interest generally, and many of 
them are directed at situations which are not peculiar to the mining 
industry. 

We have undoubtedly missed many more points which need to 
be corrected before the legislation is in shape to be imposed on the 
business world. 

I do not propose to describe all of the amendments at this time. I 
will, however, mention a few of them to illustrate the types of problems 
involved in legislation which would impose notice to the Government 
and a 90-day waiting period on a wide range of business transactions. 

The first, and probably the most obvious, suggestion is that the in- 
formation furnished to the Government be kept confidential, with 
appropriate penalties for Government employees disclosing informa- 
tion or using it for their personal benefit. 

I am sure that after a moment’s thought you will appreciate the 
tremendous financial stakes involved in some of the planned trans- 
actions which would be reported and the “killings” which could be 
made by unscrupulous tipsters with advance information on trans- 
actions involving publicly held securities. 

Second, the pending bills as now written contain no effective date 
provisions and, consequently, no protec tion for existing contracts or 
other commitments and no provisions permitting business transactions 
to continue during the initial 90 days after the date of enactment. 

Judge Barnes has suggested an effective date, 90 days after enact- 
ment. We have proposed an effective date 120 days after enactment. 
This is an arbitrary choice, but we believe it would be a fair period 
of time for notice both to the Government and to the public. 

And bear in mind that the Federal ‘Trade Commission and the 
Justice Department have a tremendous job ahead of them in getting 
ready for the flood of notices which this legislation would produce. 
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Judge Barnes’ suggestion would afford no protection with pupert 
to prior contractual ‘rights or commitments which fall due more than 
90 days after enactment. We suggest that all such commitments or 

rights created before enactment be exempted from the waiting-period 
provisions. 

Third, on their face the pending bills would require a 90-day wait 
before accepting an ordinary pro rata stock dividend or before exer- 
cising a conversion privilege or a preemptive right to stock available 
to all shareholders. 

In situations of this type there is seldom, if ev er, a period of as much 
as 90 days provided for exercise of such rights. 

Unless exemption is provided for this type of transaction, corporate 
shareholders will be prevented from maintaining their present propor- 
tionate interests in other corporations and may incur serious and 
unnecessary financial loss, underwriting may prove impossible, other 
stockholders may suffer depreciating values—and no one benefits. 
Again an amendment suggested by Judge Barnes would correct this 
situation in part, but his suggestion does not cover all conversion or 
preemptive right situations. 

In fact, it is difficult to see how the mechanics of the exemption he 
proposes would operate unless the corporate shareholder knows in 
advance that all other shareholders will also exercise the rights in 
question so that there will be no increase in the acquiring corpora- 
tions’ share of voting rights. 

Fourth, in their present form the bills do not even exempt trans- 
actions between a parent corporation and its subsidiaries. We suggest 
that there is no point in requiring notice of transactions with a sub- 
sidiary which is already more than 50 percent owned. This correction 
is made in the amendments proposed by Judge Barnes. 

Fifth, the bills apparently do not exempt transfers of legal title as 
collateral for security purposes. 

Sixth, by including acquisitions of stock or assets of foreign cor- 
~ ations, regardless of whether or not they are actively engaged in 
ymusiness in this country so long as the tremendously elastic. legal 
definition of “commerce” with the United States is met, the pending 
bills would run counter to our avowed policy of encouraging invest - 
ment of private capital in underdeveloped countries and would—by 
the 90-day waiting period—handcuff American businessmen in com- 
petition abroad. 

We suggest that foreign corporations be excluded from operation of 
the notice provisions unless they are actually actively engaged in the 
conduct of business in the United States with a permanent establish- 
ment here. 

Of basic concern to the mining industry is the fact that the pending 
bills would impose notice and a 90-day wait upon the acquisition of 
mines and deposits if they are held in corporate form and have been 
in “commerce” to any degree. 

This ignores the basie fact th: at mines and other mineral deposits 
are wasting assets, and that a mining corporation must continually 
acquire new resources in order to stay in business. 

Furthermore, unless acquisitions of undeveloped or only partially 
developed mining properties.are exempted from the 90-day waiting 
period, the practical effect will be to prevent prospectors and small 
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mining companies who discover and develop mineral deposits from 
using the corporate form, and to penalize those who do so. 44 

Our other suggested amendments are exemption of stock acquisi- 
tions which do not involve the transfer of practical control (for this 
purpose it can be assumed that practical control is not achieved by 
ownership of less than 25 percent of a corporation’s voting stock) ; 
exemption of the purchase of stock of corporations having capital 
and surplus of less than a minimum (we suggest $5 million) ; exemp- 
tion of the purchase of assets of less than the $5 million minimum 
amount specified in the bills, regardless of their value relative to the 
capital of the selling corporation (Judge Barnes’ suggestion would 
remove the test based on the percentage relation to capital, but would 
reduce the $5 million amount to $1 million): provision specifically 
requiring regulations waiving the 90-day waiting period for cases 
which can have no effect on competition; clarifying language to make 
it clear that a single notice can cover a series of related acquisitions, 
and clarifying language to make it clear that notice of a contemplated 
acquisition will meet the terms of the statute and that changes in 
the terms of an acquisition subsequent to notice will not require a new 
notice. 

I can assure you that the suggested amendments I have just sum- 
marized are by no means exhaustive. This proposed legislation would 
impose a radically new procedure upon a wide range of complex busi- 
ness transactions, and it will take all your ingenuity, and especially 
your patience, to revise the pending legislation so as to avoid doing 
serious and irreparable damage. 


EFFECT ON CLAYTON ACT ENFORCEMENT 


Before closing, I would also like to suggest to you that the net effect 
of premerger notification legislation may eventually be to weaken, 
rather than to strengthen, enforcement of our antitrust laws. 

Notwithstanding the careful statement in the bills that failure by the 
Government to interpose objection to an acquisition within the 90- 
day period shall not ber subsequent proceedings, if in fact, the Gov- 
ernment stands by silently for 90 days and permits a merger to occur, 
it will be extremely difficult for it to win a case under the Clayton 
Act after the merger has gone through. (An unfortunate alternative 
would be, as I mentioned earlier, if the Government were to force 
postponements upon the corporation so as to extend the 90-day period. ) 


It is up to this subcommittee to weigh the arguments for premerger 
notification against this factor. 


CONCLUSION 


We believe that our basic suggestion which provides for post- 
acquisition-premerger notification will avoid the undesirable and un- 
necessary results which would follow from the enactment of any of the 
pending bills, and will also accomplish the two basic objectives sought 
by their sponsors : 

(1) To provide the appropriate Government agencies with adequate 
information with respect to acquisitions of control and proposed 
mergers; and 
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(2) To give the appropriate Government agencies an adequate op- 
portunity to remedy, without involved unse rambling, improper :c- 
quisitions of ¢ ‘ontrol, and to prevent improper mergers. 

(The documents referred to are as follows :) 
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NEEDED AMENDMENTS TO THE So-CALLED PREMERGER NOTIFICATION BILL, H. R. 9424 
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H. R. 9424, in its present form, is not a reasonable premerger notification bill. 
Its scope and application are so broad that thousands upon thousands of business 
transactions which neither affect competition nor have any antitrust significance 
will be hampered, delayed and in many instances prevented altogether. 

If a premerger notification statute is, in fact, desirable, the public interest also 
requires that its objectives be achieved with as little interference as possible 
with such business transactions. 

The following amendments will remove many of the unreasonable burdens 
which the bill in its present form would place upon business, and will, at the same 
time, insure that the notification and reporting requirements will still be 
applicable to all transactions which have any likelihood of antitrust significance: 

1. Amendment to protect the confidential nature of information furnished. 
Amendment to make the notice provisions of the bill effective 120 days 
after enactment and to prevent interference with existing contracts. 
Amendment to exempt acquisitions which merely maintain one cor- 
poration’s existing stock interest in another. 
4+. Amendment to exempt transactions with existing subsidiaries. 
>. Amendment to exempt title transfers for security purposes. 
Amendment to exempt foreign acquisitions. 
7. Amendment to avoid interference with development of natural resources. 
8. Amendment to exempt stock acquisitions which do not result in transfer 
i gg seems 
) Amendment to exempt transactions in the stock of small companies. 

10. Amendment to strengthen exemption of acquisitions of relatively 
small amount of assets. 

11. Amendment containing all exemptions provided by amendments 3-10. 

12. Amendment to require waiver of waiting period for acquisitions having 
no effect on competition. 

13. Amendment to make it clear that a single notice can cover a series of 
related acquisitions. 

14. Amendment to make it clear that notice of contemplated acquisition 
is adequate and that changes in terms will not require new notice. 
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AMENDMENT NO. 












1—AMENDMENT TO INSURE THAT INFORMATION FURNISHED WILL BE 
KEPT CONFIDENTIAL 


If business are to be required to furnish advance information to the Govern- 
ment on their plans for acquisition of stock or assets, it is essential that the 
confidential nature of this information be preserved. The bill in its present 
form is seriously defective in that it does not provide that this information be 
kept confidential or provide penalties for disclosure of the information or its 
use for personal gain. 

Publicity in connection with any of the transactions within the bill’s purview, 
particularly in the case of publicly held corporations, in advance of the effective 
date, would be likely seriously to influence trading in the shares of the cor- 
porations concerned, and would cause other unreasonable business risks, affect- 
ing both customers and suppliers, as well as the stockholders of such corporations, 
which are inherent in any premature disclosure of a corporation’s plans. Pro- 
tection in this regard is particularly required in view of the intimation in the 
hearings before the House that notifications submitted pursuant to the require- 
ments of the bill would constitute public records.’ 

The following amendment is suggested, based upon the provisions for the 
protection of the confidential nature of production and sales data required to be 
disclosed to the Department of Commerce for census purposes (15 U. S. C., 
sec. 176 (a)), the prevention of misuse of information disclosed to Securities 
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and Exchange Commission employees (15 U. S. C., see. 78x (c)), and the 
penalties for disclosure of information furnished on Federal tax returns (26 
U.S. C., see. 7213 (a) (1)): 

On page 4, after line 16, insert the following new paragraph: 

“Any and all notices, statements, or information furnished to the Commission 
or Board or to the Attorney General pursuant to the provisions of the second 
paragraph of this section shall be held confidential, and shall be used only in 
connection with court proceedings brought at the direction of or upon the request 
of such Commission or Board or the Attorney General pursuant to the provisions 
of sections 7 and 15 of said Act, as amended. No one other than sworn employees 
of such Commission or Board or of the Department of Justice duly authorized 
to have access thereto shall be permitted to examine any such notices, statements, 
or information, and no such employee shall use any such notices, statements, 
or information for personal benefit or permit any information to be published 
in such manner as to reveal the identity of the acquiring or acquired corporation 
or selling stockholder or the terms or conditions of the acquisition. Any person 
committing an offense against the foregoing provision shall be guility of a mis- 
demeanor and, upon conviction thereof, shall be fined not more than $1,000, or 
imprisoned not more than one year, or both, together with the costs of prose- 
cution; and if the offender be an officer or employee of the United States he shall 
be dismissed from office or discharged from employment.” 


ENACTMENT AND PREVENTING INTERFERENCE WITH EXISTING CONTRACTS 


AMENDMENT NO. 2 AMENDMENT MAKING THE BILL EFFECTIVE 120 DAYS AFTER 


There are an untold number of executed contracts, options, outstanding war- 
rants, commitments, and other binding contractual arrangements existing 
throughout the United States for acquisitions of stock or assets which would 
come within the purview of the bill. As the bill now stands, it would prevent 
consumination of all of these acquisitions which are scheduled to occur within 
90 days after the bill becomes law. 

or example, if company A has entered into a binding contract to acquire stock 
er assets of another company and the closing under the contract is scheduled to 
eceur within 90 days after the bill is enacted, company A has the alternative of 
violating its contract and possibly losing its right to carry out the business trans- 
action or of carrying out the transaction on the scheduled closing date and sub- 
jecting itself to civil penalties of up to $50,000 as set forth in the bill. 

Furthermore, if the bill is made effective immediately upon enactment, there 
will be a gap of at least 90 days, commencing with the day of enactment, in 
which none of the transactions described in the bill can take place—since the 
terms of the bill cannot be complied with in less than 90 days. As a practical 
matter, this gap will be substantially longer than 90 davs because it will not be 
possible for corporations to prepare and file the required notices the moment the 
bill becomes law. Even if the contract contains a closing date which falls 100 
or 110 days after enactment of the bill, the acquiring corporation would be hard 
pressed to prepare and file its notice quickly enough after enactment to be able 
to complete the required 90-day waiting period prior to its scheduled closing date, 
\lso, it is reasonable to assume that many businessmen and lawyers will not learn 
of the sweeping provisions of the bill until some time after it has gone into effect. 

In order to prevent unwarranted interference with existing contractual com- 
mitments and in order to prevent a complete suspension of the types of transac- 
tions described in the bill for 3 or 4 months after its enactment, it is suggested 
that the notice provisions of the bill be made inapplicable to acquisitions carried 
out in pursuance of contractual commitments entered into prior to the date of 
enactment and be made etrective only with respect to acquisitions consummated 
more than 120 days after the date of enactment. 

Adequate precedents for'providing a reasonable period before the bill becomes 
effective can be found in the effective date provisions for section 8 of the original 
Clayton Act (2 years) and for numerous sections of the Securities Exchange Act 
(4 months). 

The following amendment is suggested: 

On page 5, after line 19, insert the following new section: “Src. 3. The second 
and third paragraphs of section 7 of said Act, as amended by this Act, shall become 
effective 120 days after the date of enactment of this Act, but shall not be 
applicable to any acquisition contracted for in writing prior to such date or 
effected pursuant to a contractual right, obligation, or commitment made in 
writing prior to such date.” 
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AMENDMENT NO. 83—AMENDMENT TO EXEMPT ACQUISITIONS WHICH MERELY MAIN- 
TAIN ONE CORPORATION’S EXISTING STOCK INTEREST IN ANOTHER 


The bill fails to exempt acquisitions which merely maintain one corporation's 
existing stock interest in another. Obviously such transactions do not create or 
contribute to a lessening of competition. Examples of this type of situation 
include stock dividends, exercise of conversion privileges, exercise of preemptive 
rights, and exchanges of securities in reorganizations. The need for exemption 
of this type of situation is particularly great because of the danger that the com- 
pany may lose its rights unless it acts within less than the 90-day prescribed wait- 
ing period. For example, preemptive rights to subscribe to additional stock issues 
are seldom if ever open for as long as 90 days. Thus, a corporate shareholder 
complying with the 90-day waiting period will usually be unable to accept his 
proportionate share of stock within the specified time and consequently will even 
lose its right to maintain its proportionate interest in the issuing corporation. 

The following amendment is suggested to cure this defect: 

On page 4, after line 3, insert the following new sentence : “The preceding para- 
graph shall not apply to the acquisition of stock or other share capital of a cor- 
poration if such acquisition is made pursuant to a general offer to existing share- 
holders, in exercise of a preemptive right, in exercise of a conversion privilege, 
by receipt of a stock dividend, or pursuant to a reorganization plan to which the 
acquiring corporation is not a party.” 


AMENDMENT NO. 4—AMENDMENT TO EXEMPT TRANSACTIONS WITH EXISTING 
SUBSIDIARIES 


Since the purpose of the bill is to provide prior notification of transactions 
which may result in acquisitions of control which may lessen competition, it is 
pointless for the bill to require notice of transactions with subsidiary corpora- 
tions over which control already exists. Where one company already controls 
a subsidiary, the transfers or acquisitions between those two companies can 
have no possible antitrust significance. 

For example, suppose company A owns 100 percent of the stock of its sub- 
sidiary, company B, and decides to merge company B into another wholly owned 
subsidiary, company C, or into the parent company itself. On its face, the bill 
would appear to require notice and a 90-day waiting period. 

The following amendment is suggested to cure this defect: 

On page 4, after line 3, insert the following new sentence: “The preceding 
paragraph shall not apply to the acquisition of stock, other share capital, or 
assets of any corporation if the acquiring corporation, prior to such acquisition, 
owned, directly or indirectly, more than 50 percent of the outstanding voting stock 
of the corporation whose stock, other share capital, or assets are acquired, or 
if more than 50 percent of the outstanding voting stock of the acquiring corpora- 
tion is owned, directly or indirectly, by a corporation which, prior to such 
acquisition, owned, directly or indirectly, more than 50 percent of the outstand- 
ing voting stock of the corporation whose stock, other share capital, or assets 
are acquired.” 


AMENDMENT NO. 5—-AMENDMENT TO EXEMPT TITLE TRANSFERS FOR SECURITY 
PURPOSES 


In its present form there is a danger that the bill might be construed as im- 
posing the notice and 90-day waiting period upon the acquisition of title to stock 
or assets to be held as collateral in cases where actual investment or control is not 
involved. While there was undoubtedly no intention to cover this type of trans- 
action, it would be advisable to amend the bill along the following lines so as to 
exempt specifically transfers of title for such purposes: 

On page #, after line 3, insert the following new sentence: “The preceding 
paragraph shall not apply to any acquisition of stock, other share capital, or 
assets of a corporation in connection with a financing or borrowing transaction 
where title to such stock. other share capital, or assets is acquired as collateral 
for security purposes and not for investment or control.” 


AMENDMENT NO. 6—AMENDMENT TO EXEMPT FOREIGN ACQUISITIONS 


One of the most serious defects in the bill in its present form is its po- 
tential effect upon the operations of United States business abroad. As pres- 
ently written, it would require notice and a 90-day delay in the acquisition 
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of assets or stock of foreign corporations which will have no effect on the 
conduct of business in the United States. 

This runs directly counter to our Government's announced policy of encourag- 
ing United States private investment in underdeveloped countries, since it would 
seriously deter investment in corporations organized and doing business in these 
countries. The bill will prevent or substantially interfere with the ability of 
domestie corporations to compete abroad with corporations of other nations who 
do not impose such delays upon their corporations. 

Foreign nationals will not subject themselves to United States laws or furnish 
to the United States Government information concerning their business. Our 
companies, therefore, will be unable to enter into transactions with them, espe- 
cially in acquiring participations in the development of foreign natural resources 
where competition is keen and information is closely guarded. Even if the 
bill were amended to contain adequate provisions for protection of the confiden- 
tial nature of the information furnished, it is extremely unlikely that foreign 
corporations would be wilting to submit confidential information to our Govern- 
ment, particularly in connection with a transaction which might never be 
consummated. 

It seems wiser to encourage cooperation with foreign corporations in busi- 
ness transactions and to assist American industry in maintaining positions of 
competitive equality in business abroad, rather than to handicap our businessmen 
in their dealings abroad. 

To meet this important problem, it is suggested that the bill be amended as 
follows: 

On page 4, after line 3, insert the following new sentence: “The preceding 
paragraph shall not apply to the acquisition of stock, other share capital, or 
assets of any foreign corporation unless such foreign corporation is actively 
engaged in business in the United States and has a permanent establishment in 
the United States.” 


AMENDMENT NO. 7—AMENDMENT TO AVOID INTERFERENCE WITH DEVELOPMENT OF 
NATURAL RESOURCES 


The bill is especially harmful to corporations engaged in the development of 
natural resources, in that it will prevent or substantially delay or interfere 
with their ability to acquire new or expanded reserves. Such corporations, 
since production is from wasting assets, must continually acquire new additional 
reserves merely to maintain, let alone increase, the production needed to meet 
the country’s continually growing consumption requirements. They compete 
fiercely with each other in searching for, discovering and acquisition of such 
reserves. The bill’s restraints upon such activities will work a disservice rather 
than a service to the public welfare. 

To overcome this serious objection, it is suggested that the bill be amended 
as follows: 7 

On page 4, after line 3, insert the following new sentence: “The preceding 
paragraph shall not apply to the acquisition of stock or other share capital 
of a corporation the principal assets of which consist of undeveloped mineral 
or mining properties or such properties which are partially developed but not 
in commercial production, nor to the acquisition of the whole or any part of 
such properties.” 


AMENDMENT NO. 8—-AMENDMENT TO EXEMPT STOCK ACQUISITIONS WHICH DO NOT 
RESULT IN TRANSFER OF CORPORATE CONTROL 


The exemptions presently set forth in the bill, keyed to stock percent- 
ages and dollar amounts, are extremely limited—so limited as to require the 
notice and 90-day waiting period for a vast number of normal and common 
business transactions which are wholly unrelated to the objectives of the anti- 
trust laws. 

Since the purpose of the bill is to require reporting of transactions which 
may result in a lessening of competition, the reported stock acquisitions should 
be limited to those in which there is at least a reasonable possibility that the 
transaction will result in the assumption of control. The exemption presently 
provided in the bill for cases where the stock acquired or held does not exceed 
5 percent is much too low. If the bill is limited to acquisitions which result in 
ownership of more than 25 percent of a corporation’s voting stock the objec- 
tives of the bill should be completely satisfied. 
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Accordingly, it is suggested that the bill be amended as follows: 

On page 3, strike out lines 17 through 20 and the first five words on line 21, 
and insert in lieu thereof the following: “The preceding paragraph shall not 
apply to the purchase of stock or other share capital of a corporation when 
the stock or other share capital acquired or held does not exceed 25 percent of 
the outstanding stock or other share capital of the corporation.” 


AMENDMENT NO. 9—-AMENDMENT TO EXEMPT TRANSACTIONS IN THE STOCK OF SMALL 
COMPANIES 


In view of the novel and untried nature of the premerger notification proposal 
and the fact that neither the Attorney General nor the Federal Trade Com- 
mission has the staff to process adequately the multitude of stock transac- 
tions involving small companies, it would be advisable to limit the scope of the 
bill to the larger transactions. In this way the Government can give adequate 
consideration to the important cases, and also avoid appearing to have given 
its implied blessing to the hundreds of smaller transactions which must in- 
evitably pass unchallenged because of lack of staff for* thorough review. 

Furthermore, the acquisition of stock of smaller companies is unlikely to 
create a condition having any adverse effect upon competition. The following 
example illustrates this: Company A, needing parking space for its employees’ 
cars, seeks to acquire a neighboring lot. On one corner of that lot is a small 
machine shop—total assets say $1,500, to assume an extreme example. If that 
machine shop happened to be incorporated, and in interstate commerce, company 
A could not buy it out, without the notice and 90-day waiting period. This is 
true even though company A is not in the machine-shop business and is only 
attempting to clear the parking lot. Under the bill, if company A’s own assets 
happen to be in excess of $10 million, it cannot acquire the assets even of a 
$100 company, and even if the acquired company is in a wholly different line 
of business. 

It is suggested that the bill be amended to provide a flat exemption for acqui- 
sitions of stock of companies having capital, surplus, and undivided profits 
aggregating less than $5 million, as follows: 

On page 4, after line 3, insert the following new sentence: “The preceding 
paragraph shall not apply to the acquisition of stock or other share capital of 
a corporation having capital, surplus, and undivided profits of less than $5 
million.” 


AMENDMENT NO. 10—-AMENDMENT TO STRENGTHEN EXEMPTION OF ACQUISITIONS OF 
RELATIVELY SMALL AMOUNTS OF ASSETS 


In its present form the bill exempts acquisitions of assets in amounts of less 
than $5 million, but only if such acquisitions are not more than 5 percent of the 
capital, surplus, and undivided profits of the smaller of the two corporations. 
Thus, while the $5 million asset exemption will be helpful in eliminating unnec- 
essary reporting of transactions between large corporations, the 5 percent limita- 
tion on the exemption greatly reduces its effectiveness with respect to transactions 
between medium-sized companies or between a small company and a large 
company. 

Furthermore, unless the staffs assigned to the review of the proposed 90-day 
notices by the Attorney General and the Federal Trade Commission far exceed 
the numbers Congress is likely to provide appropriations for, review of the in- 
formation submitted will, as a practical matter, be confined to large acquisitions. 
Consequently, there is no point to imposing the burden of notice and a 90-day 
waiting period on the smaller acquisitions. 

It is suggested that the bill be amended to provide a flat $5 million exemption 
for acquisitions of assets, as follows: 

On lines 21 through 25 of page 3 and line 1 of page 4, strike out: “by one cor- 
poration of the assets of any other corporation if such assets do not equal the 
sum of $5 million or more than 5 per centum of the capital, surplus, and undivided 
profits of either the acquired or the acquiring corporation, whichever is less”, :nd 
insert thereof the following: “in a transaction or series of transactions of all or 
part of the assets of a corporation if the assets acquired in the transaction or 
series of transactions have a value of less than $5 million”. 
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AMENDMENT NO. 11—-AMENDMENT TO EXEMPT TRANSACTIONS NOT IN ESSENCE MER- 
GERS AND NOT INVOLVING TRANSFERS OF CONTROL——SU M MARY 


The report of the House Judiciary Committee (Rept. No. 1889, S4th Cong., 2d 
sess., Mar. 15, 1956) states the following as to the important third paragraph 
of the bill, which exempts certain transactions: 

“The third paragraph * * * makes it clear that a transaction which is not in 
essence a@ merger or its equivalent is not subject to advance notification. * * * 
rhe paragraph also makes it clear that routine acquisitions of stocks or assets 
not involving transfer of control are also beyond the notification provisions.” 
{Emphasis supplied. | 

Yet, despite the express words of the report underscored above, the bill does 
require the notice and 90-day waiting period for small or routine acquisitions 
and many other types of transactions which are not in essence mergers or their 
equivalent and which do not involve transfers of control. 

The following amendment is a summary of the suggested revisions and addi- 
tions to the exemption paragraph of the bill, designed to carry out the intent to 
exempt transactions net in essence mergers and not involving transfers of 
control: 

Strike out lines 17 through 25 on page 3 and lines 1, 2, and 3 on page 4, and in- 
sert in lieu thereof the following new paragraph: 

“The preceding paragraph shall not apply to: 

“(A) The acquisition of stock or other share capital of a corporation if such 
acquisition is made pursuant to a general offer to existing shareholders, in 
exercise of a preemptive right, in exercise of a conversion privilege, by receipt 
of a stock dividend, or pursuant to a reorganiaztion plan to which the acquiring 
corporation is not a party: 

“(B) The acquisition of stock, other share capital, Or assets of a corporation 
in connection with a financing or borrowing transaction where title to such 
stock, share capital, or assets is acquired as collateral for security purposes and 
not for investment or control: 

“(C) The acquisition of stock, other share capital, or assets of any corpora- 
tion if the acquiring corporation, prior to such acquisition, owned, directly or 
indirectly, more than 50 percent of the outstanding voting stock of the cor- 
poration whose stock, other share capital, or assets are acquired, or if more than 
00 percent of the outstanding voting stock of the acquiring corporation is owned, 
directly or indirectly, by a corporation which, prior to such acquisition, owned, 
directly or indirectly, more than 50 percent of the outstanding voting stock of 
the corporation whose stock, other share capital, or assets are acquired ; 

“(D) The purchase of stock or other share capital of a corporation when the 
stock or other share capital acquired or held does not exceed 25 percent of the 
outstanding stock or other share capital of the corporation ; 

“(E) The acquisition of stock or other share caital of a Corporation having 
capital, surplus, and undivided profits of less than $5 million : 

“(F) The acquisition of stock or other share capital of a corporation the 
principal assets of which consist of undeveloped mineral or mining properties 
or such properties which are partially developed but not in commercial produc- 
tion, nor to the acquisition of the whole or any part of such properties ; 

“(G) The acquisition of stock, other share capital, or assets of any foreign 
corporation unless such foreign corporation is actively engaged in business in 
the United States and has a permanent establishment in the United States; or 

“(H) The acquisition in a transaction or series of transactions of all or part 
of the assets of a corporation if the assets acquired in the transaction or series 
of transactions (other than stock in trade sold or held for sale in the ordinary 
course of business by such corporation) have a value of less than $5 million. 


AMENDMENT NO, 12—AMENDMENT REQUIRING REGULATIONS FOR WAIVER OF WAITING 
PERIOD FOR ACQUISITIONS HAVING NO EFFECT ON COMPETITION 


The obvious purpose of the bill is to give the Government departments con- 
cerned advance notice of transactions which conceivably could constitute viola- 
tions of the antitrust laws. Regardless of how careful Congress is in providing 
specific exemptions for cases for which no notice is desired, however, there will 
be an almost infinite number of transactions where there is no possible question 
of an antitrust violation but which will ostensibly be covered by the language 
of the bill. 

To confine the bill to its real purpose, it is suggested that the appropriate 
Government boards or commissions be not merely permitted but actually directed 
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to provide for the waiver of the entire waiting period in types of cases which can 
have no effect on competition. 

The following amendment is suggested : 

On page 3, line 16, after “cases,” insert the following: “, and shall establish 
procedures for the waiver of all of the waiting requirement in the case of ac- 
quisitions which have no effect on competition and no tendency to create a 
monopoly.” 


AMENDMENT NO. 13—-AMENDMENT TO MAKE IT CLEAR THAT A SINGLE NOTICE CAN 
COVER A SERIES OF RELATED ACQUISITIONS 


Frequently a situation will arise in which a corporation will have a single plan 
to acquire stock of another corporation in a series of related transactions— 
possibly from different persons. This is the usual case if the stock to be acquired 
is traded on an exchange. And assets of another corporation may also be 
acquired in a series of related purchases. 

It would be impossible, in the case of acquisitions of stock through an ex- 
change, to comply with a 90-day notice of each separate purchase since there 
is no way of knowing the size of each block of stock which will be offered for 

sale. Furthermore, a single notice of a series of transactions will meet fully 
the purpose of the bill and, indeed, will be more meaningful than a number of 
separate notices. To make certain that a single notice will comply with the 
requirements of the bill, the foilowing amendment is suggested : 

On page 2, line 23, after “corporations.”, insert the following new sentence: 
“A single notice may be delivered with respect to a proposed related series of 
acquisitions of stock, other share capital, or assets of a corporation or group of 
corporations.” 


AMENDMENT NO. 14—-AMENDMENT MAKING CLEAR THAT NOTICE OF CONTEMPLATED 
ACQUISITION IS ADEQUATE AND THAT CHANGES IN TERMS WiLL NOT REQUIRE NEW 
NOTICE 


It would be unreasonable to require all the terms of a proposed acquisition 
to be fixed exactly before the required notice is delivered. In fact, this would be 
impossible in the case of purchases of stock through an exchange because the 
price cannot be predicted exactly. Also, after agreement has been reached in 
principle on a merger or other transaction it is frequently necessary to work out 
the details of the transaction, and it is frequently necessary to make last-minute 
changes in the agreed plan. To make it clear that the notice period can begin 
before all the details have been decided and that changes in agreed terms sub- 
sequent to delivery of notice will not require a new notice, the following amend- 
ment is suggested : 

On page 2, line 23, after “corporations.”, insert the following new sentence: 
“Notice of a proposed acquisition shall meet the requirements of this paragraph 
even though delivered prior to final agreement by the parties to such acquisition 
on the terms and conditions of the proposed acquisition or, if delivered after 
agreement on some or all of such terms and conditions, such notice shall meet 
the requirements of this paragraph even though such terms or conditions are 
subsequently changed.” 

Mr. Arvorp. We are in complete agreement with the objectives 
of the bill as you have enumerated them, as Judge Gwynne this 
morning enumerated them, as Judge Barnes enumerated them. 

We are in complete disagreement with the provisions of the bill. 

We think we have a solution which will accomplish all the objec- 
tives and remove all the obj ections. 

Senator O'Manoney. Th: at is a very welcome statement. 

Mr. Arvorp. When I say that, I don’t mean to say I have a solution 
for those in the banking industry, a fight which has extended from 
the banking industry into the Government. I am not a part of that. 
I know nothing about it. Iam dealing only with the proposed | notifi- 

cation provisions. So far as the American Mining Congress is con- 

cerned, we will be perfectly satisfied if the bill does two things, each 
of which we think would accomplish precisely what you are attempt- 
ing to accomplish and without the bad effects. 
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In the case of a merger, Mr. Chairman—let me just emphasize 
what Mr. Evans has indicated to you and what other witnesses have 
indicated—a merger is an exceedingly difficult, complicated thing to 
put through at arm’s length. 

We start with a simple proposition. It must be mutually beneficial 
to both concerns. Each concern must have something that the other 
fellow wants. 

Senator O’Manoney. But there have been many, many, many in- 
stances where mergers have been forced 

Mr. Atvorp. Oh, yes. 

Senator O’Manonry. And therefore were not mutually beneficial. 

Mr. Atvorp. I doubt if that is true except where a very substantial 
control has previously been acquired. I am going to meet that situ- 
ation for you. 

What either or both of the companies may want is an asset, financial 
strength, or personnel. I have been through a good many of them. 
Rule No. 1 is that it is exceedingly confidential because the moment 
word gets out, the result is a sort of a heyday for the tipster and the 
brokerage firms and the striking stockholders. So that we make 
every effort to keep it exceedingly confidential. 

For example, each concern will name a committee in whom they 
have extreme confidence, having decided among top management that 
a merger is a possibility, to determine upon the terms of the merger. 
That is not an easy thing to do. 

Market quotations of your stock is but one element and the moment 
a little leak gets out, that there is going to be a merger, you see a 
tremondous speculation in the stocks of the companies involved. 

We agree on terms. They then go to the boards of directors. We 
attempt to have the boards of directors meet the same day, concur- 
rently. One will act first and then you telephone the other one. 

Not until then does the news get out if we are successful in keeping 
our proceedings confidential. 

From then on we don’t care whether the news gets out or not, then 
it doesn’t make an difference, because shortly we will send news to the 
stockholders. 

After the boards of directors act favorably, we normally allow a 
minimum period of 40 days before the stoc kholders’ meeting. That 
is to comply with the State laws, with the stock exc ‘hange regul: ations, 
with SEC regulations, with proxy requirements and just the mechanics 
of getting the proxies ready and out to the stockholders. 

Sometimes it will take 60 days. Usually the period is between 40 
and 60 and we try to shoot at 40. If the legislation as finally enacted 
requires, not what the bill pending before you requires, but that in the 

case of an actual merger—when I use the word merger I include the 
word consolidation, the words are normally synonymous, technically 
there is a legal distinction but I include consolidation along with 
mergers—submission of notice so the Department of — and the 
appropriate agency—F TC, so far as I know in every case involving 
the mining industry—would have, say, 60 days rishi which to 
examine the agreement as submitted to the stockholders, we would be 
able to comply with the terms. 

We will know exactly the information they want. We can prepare 
that information concurrently with preparing our terms of merger, 
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submit it to them a very short while after the boards of directors act 
and nothing happens until the waiting period elapses or until we 
satisfy either Justice or the FTC that competition is not involved, or 
we are not substantially lessening competition or tending to create a 
monopoly. 

That gives to the enforcement agencies the information they want 
in time to stop a bad merger without unscrambling it. That is the 
first objective of the bill. U nscrambling is bad. 

Senator O’Manoney. Let me interrupt you there. 

Mr. Atvorp. Yes, sir. 

Senator O’Manoney. So that we may point out on the record that 
you are talking with respect to a very different kind of corporation, a 

very different kind of merger from that which Mr. Evans who preceded 
you was talking about. He was talking about wholly owned and 
wholly managed corporations. 

He was talking about his own corporation which was over the 
counter market. You are talking about the corporations in which the 
stock is broadly scattered perhaps but at any event in which the 
directors are the m: inagers and your suggestion is that in such cases, 
the date of the notification should be after the merger plan has been 
agreed to by the directors of the merging companies, “rather than prior 
to the initiation of the negotiations. 

Mr. Atvorp. That is true, but prior to the effective date of the mer- 
ger, which cannot become effective until after the stockholders have 
approved—the stockholders of both corporations. 

Senator O’Manonry. Otherwise I have correctly summarized your 
statement ? 

Mr. Avorn. Yes,sir. You have the point exactly, Mr. Chairman. 

You ask me what we do in cases of acquisitions of assets and acquisi- 
tions of stock. There again, acquisitions are not as simple as they 
sound on paper. But suppose, for example, that the X corporation 
were to let it be known that it was going to buy a substantial interest 
in the Y corporation. ‘There can be a “good many reasons for that. 
In many cases no competition is inv olved at all. In many cases the 
purchase is, as Mr. Evans says, to diversify. In the mining industry 
we have an unusual situation, with which you are very familiar, in 
that the life of the mining industry depends upon continued acquisi- 
tion of assets; every ton of ore brought to the surface of the earth 
has depleted the ore under the earth and it must continually buy what 
seem to be ore deposits in order to keep the mining industry alive. 

There are a good many reasons why acquisitions of assets and acqui- 
sitions of stock are important. They are not all bad by any means. 
Most of them are good. So we tell you that the objective of the bill 
will be fully served insofar as acquisitions of stock or acquisitions of 
assets are concerned, if, within a very short period after the acquisi- 
tions, notice is given to the appropriate Government agency. In any 
case in which there is any possibility of FTC or Department of Jus- 
tice action, the parties to the transaction will make it conditional on 
not receiving an indication of Government disapproval within, say, 
90 days. 

That element eliminates all the possibility of advance tips. It makes 
the acquisitions practical without making them impossible. 

Mr. Frrepman. Mr. Alvord, at that point, in practical effect, what 
is the difference in terms of the competitive situation in industry 
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between the acquisition of 100 percent of the stock of another corpo- 
ration and a formal consolidation, merger, and the acquisition of 
100 percent of its assets ¢ 

Mr. Atvorp. In practical effect none—— 

Senator O’Manoney. Off the record. 

( Discussion off the record. ) 

Mr. Atvorp. We have one basic amendment which I would like 
to give to the reporter. I did not have time to prepare it until yes- 
terday. One basic amendment which takes care of the “postacquisi- 
tion-premerger” basic suggestion of ours. 

Senator OManoney. We will be glad to receive these amendments. 

(The document referred to is as follows :) 


H. R. 9424—"Post-AcCQUISITION—PREMERGER” AMENDMENT 


On page 2, strike out the sentence beginning on line 11 and ending on line 20, 
and insert in lieu thereof the following new sentence: “No corporation subject 
to the provisions of this Act shall be a party to a merger or consolidation or 
receive assets in exchange for stock in the liquidation of a corporation if any 
other corporation a party to such merger or consolidation or the liquidated cor- 
poration is engaged in commerce, where the combined capital, surplus, and 
undivided profits of all the parties to such merger, consolidation, or liquidation 
are in excess of $10,000,000, until sixty days after delivery to the Commission 
or Board vested with jurisdiction under the first paragraph of section 11 of this 
Act and to the Attorney General of notice of the proposed merger, consolidation, 
or liquidation.” 

On page 3, after line 16, insert the following new paragraph : 

“Any corporation subject to the provisions of this Act which acquires, directly 
or indirectly, in a transaction not described in the preceding paragraph, the 
whole or any part of the stock, other share capital, or assets or one or more 
corporations engaged in commerce, where the combined capital, surplus, and 
undivided profits of the acquiring and the acquired corporations are in excess 
of $10,000,000 shall, within twenty days after such acquisition, deliver to the 
Commission or Board vested with jurisdiction under the first paragraph of 
section 11 of this Act and to the Attorney General notice of such acquisition. 
Such notice shall provide the same information required to be furnished under 
this section in the case of preposed mergers.” 

On page 3, line 17, strike out “preceding paragraph”, and insert in lieu thereof: 
“preceding two paragraphs”. 


Senator O’Manoney. If it is agreeable to you, you may proceed 
now with the staff. 

How long will you be available? 

Mr. McHuen. As long as necessary, Senator. I don’t know 
whether you planned on any other witnesses after this one or not. 

Senator O’Manonry. I don’t want to ask other witnesses to appear 
without a member of the committee present. Mr. Alvord has an- 
nounced his willingness to proceed. 

Mr. Avorn. I would be very happy to, Mr. Chairman. 

Mr. McHuven. There is one other out-of-city witness, Mr. Brad- 
shaw, whom we had indicated we would try to reach today. 

Senator O’Manoney. Mr. Bradshaw, would it be agreeable to you 
to testify before the staff ? 

Mr. Brapsnaw. I will do anything you want. I had made some 
mental plans to condense what I had to say, which takes about 5 
minutes. 

Senator O’Manonry. Because of the reasons I have announced, I 
have to leave now. 

Mr. Brapsuaw. I understand, sir. 
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Senator O’Manonry. The question is whether you are willing to 
present your paper to the staff. 

Mr. Brapsuaw. I am quite willing to do that. 

Senator O’Manonry. In my absence. 

Mr. Brapsuaw. I will try not to take too much of your time. 

Mr. Boyp. My name is George Boyd and I am also, Mr. McHugh, 
from out of town. I was wondering if I might be afforded the oppor- 
tunity, as is Mr. Bradshaw, to make my presentation on behalf of 
the paper industry, too, Mr. McHugh. 

Senator O’Manoney. Suppose I make this suggestion, that when 
Mr. Alvord and Mr. Deaddinw finish this morning before lunch, 
that the committee then adjourn until say 2 o’clock or possibly 2: 30, 
because of the meeting of the full committee, and then if the affairs 
on the floor are such that I can attend the meeting, I shall. Other- 
wise, you may proceed with such witnesses, Mr. McHugh, as are 
willing to testiy in the absence of the chairman. 

Mr. McHven. Fine, Senator. 

Senator O’Manoney. Is that satisfactory to you? 

Mr. Boyp. Thank you very much, Senator. 

Senator O’Manonery. I am sorry I have to leave. I would enjoy 
discussing these proposals with you. 

Mr. Atvorp. That’sall right. I know you have many demands upon 
your time. Thank you, Mr. Chairman. 

Senator O’Manonry. You are very welcome. It is always nice 
to see you. 

Mr. Atvorp. Good to see you, sir. 

(Senator O'Mahoney left the hearing.) 

Mr. McHven. Will you continue? 

Mr. Arvorp. Mr. Friedman was asking me what I conceive to be 
the practical difference between the acquisition of assets and the 
acquisition of stock. None. 

Mr. Frrepman. Would you make a distinction between the notice 
requirements in one case and another, the notice and waiting period 
requirements ¢ 

Mr. Atvorp. No, sir. The only difference, Mr. Friedman, if I may 
explain, is where an actual technical merger or consolidation is in- 
volved. There we give you notice after the terms have been agreed 
to by the respective boards of directors and before the stockholders’ 
meetings. 

Mr. McHveu. In advance of consummation ? 

Mr. Atvorp. Yes; so there will be no problem of unscrambling, sir. 
The Government agencies can act before the actual merger takes place. 

Mr. Frrepman. That is where there is a formal merger with a hun- 
dred percent acquisition of stock. 

Mr. Arvorp. Yes: normally in a merger there is not an acquisition 
of stock. It is very much like marriage. You own corporation X. 
I own corporation Y. I have no interest in your corporation. No 
stock interests. You have none in mine. We decide to merge for 
any one of a good many laudable and proper purposes. We agree 
tomerge. Going through all the technical procedures, we file a merger 
agreement with, for example, the secretary of state of the State of 
Delaware if we happen to be Delaware corporations, whereupon a 
new corporation comes out, having your powers and my powers, 
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your assets and my assets. There is still no acquisition of stock. But 
vou and I have agreed—suppose the corporations are of equal value— 
that after the merger you are going to get 50 percent of the stock of the 
new corporation and I am going to get 50. Thi at is the simplest type of 
technical legal merger, I can describe for you. There is no real 
acquisition of stock as such as you pictured it. What we get is the 
new stock. 

Mr. Friepman. Would your proposal involving notification in ad- 
vance of the consummation of the transaction also relate to an ex- 
change of stock situation where 100 percent of the stock of the ac- 
quired company was acquired by the acquiring company in exchange 
for a certain number of shares of its own stock ? 

Mr. Atvorp. So long as there was no technical merger involved and 
there isn’t during this period of time—the notice in the case you de- 
scribed would come, say, shortly after I had acquired a hundred per- 
cent of the stock, say 20 days. People familiar with the regime that 
will be established after something like this proposed legislation be- 
comes law are going to provide for what we hope will be the unusual 
contingency of objection on the part of the Government, just as we 
lo it now. 

We have to. We don’t know but that we will get a striking stock- 
holder trying to stop a transaction. Nobody knows what is going to 
happen. The : agreement between the buyer and the seller would pro- 
vide, if no objection is made, that the deal goes through as is. If ob- 
jection is made, the deal is off. So that the agencies of your Govern- 
ment have plenty of time to stop the deal if it is bad.’ And it goes 
through if it is good. 

Mr. FrrepMan. They would not be in a position to stop the deal, 
however, in advance of its taking place where there was an exchange 
of stock ? 

Mr. Avorn. Yes, that is the point I make. They don’t stop the 
transaction as such because that has been accomplished but they un- 
scramble it very easily, don’t you see. In other words, the acquisition 
is made subject to no disapproval by the Government. 

I buy a hundred percent of your stock in corporation Y which you 
own on condition that there is no violation of the antitrust laws— 
that there is no objection made within, say, a 90-day waiting period. 
[ immediately advise the FTC and the Department of Justice. They 
review it. They decide it is perfectly good. They take no action. 
They may indicate to me that they approve it. Whereupon I have 
your 100 percent of the stock on the deal you and I made. 

Mr. FrrepMan. You understand under the present law neither the 
FTC nor the Department of Justice has the power formally to ap- 
prove the legality of a merger either before or after. 

Mr. Atvorp. I am not changing the law in that respect. What I 
mean is no objection is made w ithin a 90 day period. We always face 
the possibility of a section 7 suit in the acquisition of 100 percent of 
the stock. 

Mr. Frrepman. To clarify the point, under your proposal where 
there was an actual exchange of stock as the means of consummating 
the merger or an acquisition of all of the assets as the means of con- 
summating the merger, there would be no requirement to notify the 
Government in advance of the formal consummation of the merger ? 

Mr. Atvorp. I have to be a little more technical with you if I can, 
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because of the way in which you are using the terms acquisition of 
stock and acquisition of assets. Probably I misled you by my earlier 
answer, because I answered practically and not legally. 

You are using them as sort of synonymous with mer ger, as many 
people do. A merger is a very technical legal thing. You have to 
comply with the corporate laws of your State, whic 1 sometimes are 
rather difficult to comply with. You have to get, for example, even- 
tually the approval of two-thirds or sometimes 75 percent, of your 
stockholders. 

You have to be prepared to pay the dissenting stockholder the fair 
value of his stock if he does not want to go along with you. It isa 
technical and legal thing. 

Mr. FrrepMan. Without using the term “merger,” is it correct that 
under your proposal where 100. percent of the stock of the acquired 
corporation were obtained by an acquiring corporation or where 100 
percent of the assets were obtained by the acquiring corporation, no 
change being made in the corporate entity, that there would be no 
requirement to notify the Government or to wait 90 days before 
consummating the merger ? 

Mr. Atvorp. The notice would be given a very short period after 
the consummation of the acquisition, but no mer ger could take place. 
The practical result would be that there would be no commingling 
There actually would be no exchange of stock, Mr. Friedman. 

In practice, there would be an agreement to pay, whereupon we 
would then file the notice. Because if you are going through a trans- 
action that big we would not take a chance on it. As respects 100 
percent of the stock or 100 percent of the assets, those situations are 
not too common these days. Even in the case you put, 100 percent 
of the stock or 100 percent of the assets, as a practical matter we would 
let it sit right there during a waiting period, give immediate notice 
to the Government agencies so they can review it and find out if it 
is bad. 

If they take no adverse action, then we put it through. 

Mr. MclIven. Under such a provision might not some corporations 
desiring to evade the effect of the law immediately commingle the 
assets ¢ 

Mr. Atvorp. If they did, Mr. McHugh, they would find no sympa- 
thy either in the departments of the Government or in the courts. 
They would not dare, actually. 

Mr. McHven. There is nothing legal to prevent them. 

Mr. Arvorp. There is nothing to stop them. Except have you ever 
tried to “uncommingle” ! 

Mr. McHueu. It is in order to avoid just that that the present 
proposal is being drafted. 

Mr. Atvorp. I mean practically. Iam confident that it just won't 
be done. We wouldn't dare to do it. Even in those cases where we 
are confident there is no conceivable effect upon competition, the 
assets of corporation X are there in the hands of corporation X. The 
assets of corporation Y are here. We are not going to transfer those 
assets from one to the other. 

Mr. Friepman. Would you have no objection to a provision under 
which before the final commingling or the final element of the trans- 


action which represents total consummation of the deal, there is a 
waiting period of 90 days? 
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Mr. Atvorp. None whatsoever with respect to assets. With respect 
to stock itself it is different, because you bump into much more difli- 

ulty with respect to stock. 

You have varying values every day due to stock transactions. I 
think you must be able to complete vour stock deal, short of a merger, 
before giving the notification—there is no commingling there because 
the stock still exists. 

There is no trouble in passing the stock right back In case the 

equisition is bad. 

| would have no objection to saying there would be no commingling 
of assets during a 90-day period. If you think there is a serious 
danger, I have no objection to filing the notice after the deal is made 
but before commingling. 

What, I am trying to avoid in that respect are the consequences of 
publicity. More people lose as a result of that than gain. It is the 
sume type of stuff that we used to call inside information. It 1s 
still ealled inside information. I have an amendment to attempt to 
make the information transmitted confidential. 

Judge Gwynne and Judge Barnes say it is now. But there are 
specific provisions in other statutes that impose rather severe penal- 
ties for disclosing of confidential information, and we think a specific 
provision is needed here. But that, gentlemen, takes care of only 
half of it. 1 don’t know what you do with the messenger, the ste- 
nographer, the mailman, the people who will be involved in working 
out the details, the clerical work, in the case of either an ac quisition 
of stock or an acquisition of assets or a merger. The information 
will get out just as sure as little green apples used to be used for 
apple pie. Iam attempting to avoid that basically. I am attempting 

permit perfectly proper transactions to go through. 

We lawyers make mistakes, God knows, but we survey this field 
pretty carefully before we say O. K. to a merger or to an acquisition 
of stock or to an acquisition of assets. 

If we made a mistake, it could be corrected under the suggestion 
| have made to you. If we had not made a mistake, then no damage 
is done anywhere along the line. 

And I think that one of the big advantages of the proposed legisla- 
tion is to give the Government the facts on the transactions which 
take place. Believe me, I read the papers and the industrial news 
and financial news and everything I can get to find out what is going 
on too—and IT have a great deal of difficulty finding out. 

[ don’t blame the FTC and the Department of Justice for saying 
they are inadequately informed, because they must be. 

It is almost impossible to get their hands on the information unless 
we give it to them. We who know what is going on must give it 
to them. 

I don’t know how anyone is objecting to the furnishing of informa- 
tion on actual mergers of independent companies. On every merger 
I have been through I get a questionnaire and we fill it out. 

They get that information. If we have that questionnaire in ad- 
vance so we will know what we have to submit we will compile that 
information at the time we do the negotiating on a merger and we 
will submit it to them in a very short period of time after the Boards 
of Directors have approved the plan. 
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Does that make my point clear ‘ 

Mr. FriepMan. Yes, it does. 

Mr. Anvorp. I might elaborate just one more point. 

So far as I know, there are practically no cases of where a hundred 
percent of the stock is acquired without a merger, because it is much 
more simple to do it through merger. 

Mr. Friepman. There are many situations where substantially all 
of the stock is acquired ¢ 

Mr. Anvorp. There are, of course, cases of acquiring 15, 25, or 50 
percent. 

Mr. Friepman. Or where 85 or 95 percent of the stock or whatever 
percentage is required by the by-laws of the corporation or the laws 
of the State / 

Mr. Arvorp. Yes. Unless you have 1-, 2- or 5-man corporations, 
however, that is impossible because you just cannot get 100 percent. 

Mr. FriepMan. Isn’t it quite common for an acquiring company to 
offer to acquire the stock in a company to be acquired at a stipulated 
price provided that a certain percentage of the total stock is tendered 
at that price / 

Mr. Anvorp. Yes. You have been reading of such offers in the 
newspapers. On my observation—I can be wrong on that—that is 
done when the board of directors of the corporation that I want 
refuses to go along with the merger. I say o. k., fellow, I will deal 
with your stockholders. And it takes a long time. I know of no 
cases where they get 100 percent of the stock under that process. 
But they try. 

Mr. Frrepman. But they get control ¢ 

Mr. Atvorp. Yes, they make the offer. 

Mr. McHven. I wonder if you would continue to explain any other 
substantial provisions of your plan that you have not cove ered / 

Mr. Arvorp. That is what T call the solution to the bad parts, the 
unfortuniate and unnecessary and damaging consequences of the legis- 
lation as it passed the House. 

I give you 12 consequences which IT am sure will happen. I can 
cure, at least in part, all but four of these with specific amendments. 
The other four cannot be cured except by the proposal I have sug- 
gested, the postacquisition—premerger pr oposal. 

I should explain briefly a few of the specific, technical amendments. 
Number 1 is the effective date. That was discussed and I understand 
that every one, at least in the executive branch of the Government, 
is perfectly willing to postpone the effective date. 

You have, for example, two effective dates in the Clayton Act itself. 
In section 8 of the Clayton Act, itself, the effective date was postponed 
for 2 years. A good many of the provisions of the Securities and 
Exchange Act were postponed as to the effective date. 

Section 7 of the Clayton Act itself provides that it shall not apply 
to legal rights already in existence. In the mining industry, gentle- 
men, we have about as many complicated sets of legal rights as the 
mind of man could devise. ‘We have options, warrants, puts, « ealls— 
every type of contract in the world in addition to normal collateral 
agreements and bank loans. Those rights are fixed. I think that 
clearly there should be a provision in the bill that rights and com- 
mitments as they exist as the bill becomes law may be carried out 
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ithout worrying about the law and without the law applying to 
them. 

Take, for example the simple case where corpor ition XN has 
loaned your corporation Y some money in return for a pledge of 
stock or in return for a pledge of assets and you default. Before i 
take your assets or your stock I will usually play along with you a 
long time, if there is any chance of getting my money, | pre fer that 
rather than your stock or assets because they won't be worth very 
much. 

I shoud be able to go on through what would be a loan agreement. 
You should be able to say, “O. K., here you are. IL don’t want to go 
bankrupt but let’s work out this deal. I can go into bankruptey if | 
want to.” And we have to work it out. So that vast conglomeration of 
mixed rights which exist at the time the bill becomes law should not be 
interfered with. I think everybody agrees with it. It is recognized 
in section 7 of the Clayton Act as it was passed. I have not heard that 
discussed specifically before the committee but I think it is very 
important. 

There is an amendment which Judge Barnes submitted—it appears 
in your committee print—with respect to the exercising of preemptive 
rights. It is meant to cover the acquisition of additional stock in 
normal business transactions which do not involve an acquisition, in 
effect, of new stock. Many States, unless the character of the corpora- 
tion or its bylaws provide otherwise, insist that, before a new equity 
issue can be sold to anybody, the stockholders he given the first crack 
at it. 

That is what we normally call a preemptive right. Uniess the is- 
suing corporation happens to be lucky enough and h: appens to be big 
enough to have an underwriter who will take all the stock that the 
stockholders do not take, Judge Barnes’ provision does not go far 
enough. 

It will meet the proposition of an issue which is underwritten, be- 
cause in that event it Is certain that 100 percent of the stock will be 
sold so that the ratio of control which the corporate shareholder had 
before the issue will remain constant after the issue. If the issuing cor- 
poration happens to be a ‘little smaller so that it cannot get an under- 
writer to underwrite it, so I can’t be sure all the stock issue could be 
sold, you will stop me completely from offering stock to the stock 
holders. You will stop equity financing for the smaller corporations. 
That is exactly what you will do. Let me explain what you are doing 
tothem. 

I don’t know whether you on the staff who are working on these 
bills are following the financial situation, but I can sum it up for you 
by telling you roughly that every lending institution in the country 
today is virtually out of funds to lend. They will take care of their 
existing customers, they will renew existing loans, but you as a stranger 
with all the credit in the world behind you and all the collateral in 
the world behind you walk into a bank today and see if you can get 
any money. , 

They just have not got it. This type of corporation T am telling 
you about must resort to equity financing if it is going to finance 
itself, and under the provisions of the bill it can’t do it. 
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That is one of the reasons I say here that the bills, as now written 
will force it into bankruptcy. 

Mr. Frrepman. Will you explain that point when you say under 
the provisions of the bill such a company could not obtain equity 
financing ¢ 

Mr. Anvorp. Yes, it is simple. It applies even under the amend- 
ment that Judge Barnes suggested. It does not go far enough. You 
own corporation Y. You need some money. C orporations always 
need money for some reason or another. You find that you cannot bor- 
row from the banks. In other words this is a plant expansion prob- 
lem. It is a capital investment problem. No inventory or bills 
receivable which you can normally discount or borrow money on. 

But you want to expand your plant. You want to put e new, up- 
to-date machinery. You can’t get the mone y for it. Lown 25 percent 
of your stock. I am corporation X now. You decide to issue new 
stock, which is about the only way you can raise more money. You 
decide to try to raise a million dollars, what we call new equity 
financing. J assume that the transaction is one that comes under the 
bill. 

T am large enough so it comes under the bill, of course. I cannot 
subscribe to 25 percent of your new issue, because it is an acquisition 
of stock and under the Barnes amendment, my ratio to total voting 
stuck may differ after the transaction. In other words, it is simple 
inathematics. Suppose, for example, only 75 percent of your million 
dollars is subscribed by the stockholders: and you cannot sell it else- 
where. I have acquired a third of that 75 rather than 25 percent of it. 
And I am prohibited from doing it under the bill as it passed the 
House, obviously, and even under Judge Barnes’ amendment. 

The amendment which we are suggesting takes care of the exercise of 
all preemptive rights, takes care of rec ceipt of stock as stock dividends 
and other mergers to which the corporation acquires the stock is not a 
party, and the acquisitions of stock in the ordinary, normal course of 
business which have nothing to do with control, with monopoly or with 
competition. 

I think that should be given very serious consideration. 

don’t want to monopolize the time here. It is getting toward 
lunch 

Mr. Friepman. I see your point. IT would like to clarify just one or 
two of the major points you made before us. 

Mr. Atvorp. Certainly. 

Mr. Frievman. This latter is in the nature of a technical problem. 

Mr. Avorn. It is technical. 

Mr. Friepman. To the language of the bill. 

Mr. Arvorp. I am sorry it is, but I did not make it that way. 

Mr. Frrepman. Just to make sure that we understand your No. 1 
amendment, your proposed amendment, where corporation A seeks 
to acquire 75 percent of the stock, let us say, of the stock of cor poration 
B. if I understand your proposed amendment correctly, advance notice 
and an enforced waiting period of 90 days would not be required. 

Mr. Arvorp. Would not be required; no, sir. 

Mr. FriepMan. So that under the proposed amendment, where all 
or substantially all of the stock or all or substantially all of the assets 
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would be acquired without a change in the corporate entity 

Mr. Arvorp. Corporate structure. 

Mr. FriepMman. No advance notice and enforced waiting period 
would be required, although you have suggested with respect to assets 
it would be proper to require such notice. 

Mr. Anvorp. I would ” willing to agree to prevent commingling 
before the e xpiration of a w: aiting pe ‘riod after the acquisition tukes 
pli ice, if you think cand Is any danger of that. I don’t, but I would 
not differ with anybody that does. 

Mr. FrrepMan. You do suggest that where mergers are involved, in 
the formal legal sense of the term, that there will be an advance notice 
and waiting period. ‘ 

Mr. Anvorp. Yes: I include, to be correct, mergers, consolidations, 
and liquidations. 

Mr. Friepman. All right, with respect to mergers and consolida 
tions as such where a new corporation is established, looking at what 
are broadly termed mergers and acquisitions within the scope of see 
tion 7, would that type of transaction require advance notice under 
your proposal? Would that be the rule or the exception / 

Mr. Arvorp. That would be the rule. 

Mr. FriepmMan. For transactions which have actually taken place 
in the last few years. What I am getting at is, isn’t it rather uncom 
mon for the kind of situation which would be subject to section 7 to 
be accomplished by an acquisition of stock or an acquisition of assets ¢ 

Mr. Atvorp. I doubt if that is true. There was a time in the long 
distant past when that would have been true, but under your present 
tax structure, you just can’t do it. 


Mr. FrrepMan. For example, we referred in a hearing before this 
committee to the acquisition of the Euclid Road Machinery Co. by 
General Motors. That was an exchange of stock of the Euc lid C orp. 


a closely held company, for General Motors stock. We had testimony 
concerning the Olin Mathieson Corp. which was the merger of the 
Olin Corp. into the Mathieson Chemical Corp. 

Mr. Atvorp. With the exchange of stock coming after the merger. 

Mr. Friepman. Take the Olin-Mathieson situation—would that 
be a merger under your definition which would have required advance 
notice and an enforced waiting period ? 

Mr. Anvorp. I am not sure I am familiar with everything that Mr. 
Olin and John cha have done, but as I recall, the acquisition of 
Mathieson was done by a technical merger. I think it was done by 
a merger agreement. Let me give you the simple case, which seldom 
exists. 

The only time a corporation can afford to sell its assets, as such, 
is when their tax basis is higher than the value of the assets, so 
there is no gain involved. Otherwise we can’t buy assets. They 

can't afford to sellthem. The only time you can buy stoe ‘k in the trans 
actions you put is when the present value of the stock, what we are 
paying, is less than what it cost the seller. Otherwise you can’t afford 
to sell. We avoid capital gains tax through mergers and consolida- 
tions. It isn’t avoidance. There just isn’t any tax imposed on them. 
So, except in the very rare cases which seldom exist, both practically 

and realistically you don’t find acquisitions of 100 percent of the 
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assets for cash, for example, or an actual purchase of stock for cash 
because the present lower 

Mr. FrrepMan. But how about stock for stock ? 

Mr. Atvorp. Stock for stock is much more practical through the 
merger route and if we do it by stock for stock, such as E uclid did— 
[ am not sure but I think they did. 

Mr. Frrevman. Yes, it did. 

Mr. Atvorp. That would have to be subject to subsequent action by 
the Department. We would advise the Department immediately after 
the exchange and then everybody sits for 90 days. Nothing happens. 

Mr. Frrepman. If they choose to sit for 90 days, is that your point? 

Mr. Atvorp. No, they have to sit for 90 days. 

Mr. Frirpman. The transaction has been completed. There has 
been a formal exchange of stock. 

Mr. Arvorp. Yes, a formal exchange of stock. 

Mr. Fremman. And as a result perhaps——— 

Mr. Atvorp. But that exchange of stock has to be made conditioned 
upon being reversed in the event of unfavorable action. 

Mr. FriepMan. Well, suppose that the Department did not move 
for 2 years. 

Mr. Anvorp. That risk we always take. That is the point of it. 
We always take the risk of that thing being upset some day. 





Mr. FrrepMan. There is no obligation upon either the Department 


or the FTC to move in 90 days after the transaction is consummated. 

Mr. Atvorp. That is true, but there is an obligation on me to make 
pretty sure that the Department will not move either within 90 days 
or 2 years. 

Mr. Frrepman. I understand your position. I wanted to clarify 
that because it is a basic suggestion you make. 

Mr. Atvorp. I am confident that you will find that no damage will 
be done under the amendment I suggest and you will avoid the 
dozen consequences which I think will be exceedingly unfortunate, 
which I enumerate in my prepared statement. I think I have dis- 
cussed the more important amendments. I am sure you gentlemen 
will have plenty of opportunity to study them, The amendments 
were drafted with an explanation of them. 

Mr. McH ven. Is this postacquisition notice, which you refer to 
here, any different than the type of notice proposed i in the bill? 

Mr. Arvorp. No, it is the same type of notice. You will find my 
amendment fits into the same type of notice that the bill required. 
T don’t change the type of notice in the slightest. I think that type 
of notice might well be changed, but I have not gone into that. 

Mr. FrirpMan. Will the enforcement agencies have the same right 
to obtain information subsequent to the merger as they would have 
under this bill for information requested prior to the merger or 
acquisition ? 

Mr. Atyorp. Oh, yes. I might point out one thing that bothers me 
a great deal, gentlemen. This again is a very practical problem. 
Having been both on the inside and outside of the Gover nment, I 
know how reluctant Government agencies are to issue regulations 
providing exemptions from their jurisdiction. 

Consequently, in the case of transactions which are clearly entitled 
to exemption, I suggest it be made mandatory for the appropriate 
agencies to issue regulations providing such exemptions. 
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In other words, just don't leave it up to the Departme nt of Justice 

d the FTC to maybe some day come out with some regulations. 

[ have an amendment which says you shall prepare regulations which 
early make the bill nonapplicable to things which clearly have no 
competitive consequences. 

Mr. McHuen. Mr. Alvord, have you seen the proposed amendments 
that the Attorney General has submitted ? 

Mr. Anvorp. I have read his testimony (unfortunately I could not 
hear it) and I have your committee print. 

Mr. McHvueu. You have the committee print ¢ 

Mr. ALvorp. Yes, sir. 

Mr. McHvuen. Taking up the specific suggestions he has made there. 

Mr. Atvorp. The only one I would differ with is the one on the pre- 
emptive rights. I don’t think he has gone far enough. The others I 
agree with. 

| have a good many more that [ hope he will agree with. 

Mr. McHven. We appreciate very much the submission of this 
paper and your proposal. I assure you that it is a matter that we will 
study very carefully and will probably have occasion to discuss with 
you infor mally at some other time. 

Mr. Avorn. We will be available at almost any time, I can assure 
you. 

Mr. McHuen. Thank you. 

Mr. Haut. My name is Robert Hall. 1 am general counsel of the 
National Coal Association. I was a scheduled witness this morning 
and I would like to make this statement. I understood Senator 
O’Mahoney to suggest that those who were willing to present their 

cases before the staff return this afternoon. In view of the fact that 
the Senator is from a coal-producing State and we feel has a special 
interest in the impact. of this legislation on the mineowners and oper- 
ators there, and the mineworkers there, railroad employees and others, 
we would particularly like to present our testimony before the 
Senator. 

Normally we would have absolutely no objection to presenting it to 
the staff. In the light of that circumstance, I would like to ask to be 
scheduled at a later date when the Senator may be present in person. 

Mr. McHwueu. I am sure that is perfectly all right. The suggestion 
of the Senator, as you know, was only for the convenience of some 
of the out-of-city witnesses who might prefer to present their state- 
ments now and be able to leave. 

I am sure he would be happy to hear any of those who would prefer 
to present it before him. 

Mr. Hauy. I just wanted the record to be clear on the reasons why 
we did want the Senator to be exposed to our testimony. 

Mr. McHveu. Do I understand you will be available to present 
your statement on Saturday ? 

Mr. Harz. At any time that the committee suggests. 

Mr. McHven. Mr. Bradshaw. 
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STATEMENT OF THOMAS A. BRADSHAW, AMERICAN LIFE CON- 
VENTION AND THE LIFE INSURANCE ASSOCIATION OF AMERICA, 
ACCOMPANIED BY DR. ORSON H. HART 


Mr. Brapsuaw. What is your pleasure? I will try to make this 
short. 

Mr. McHucu. Why don’t we see if we can get through this and then 
we will come back at 2:30? 

Mr. Brapsuaw. I have with me Dr. Orson Hart who is on the staff 
of the Life Insurance Association of America. 

Lam Thomas A. Bradshaw, president of the Provident Mutual Life 
Insurance Company of Philadelphia. I am appearing before you 
today on behalf of the sr Life Convention and the Life Insur- 
ance Association of America, two organizations whose combined mem- 
bership represents perce 98 percent of the assets of all life 
insurance companies doing business in the United States. 

We have studied H. R. 94: 24,5. 3341, and S. 3424, the bills which are 
the subject of these hearings. They are substantially alike in most 
of the aspects which are material to this discussion. 

For ease of reference, my remarks will be primarily addressed to 
H. R. 9424. 

It is our hope that this testimony will be of assistance to your sub- 
committee in its deliberations on some of the problems presented by the 
proposed legislation. 

Like most Americans, we are in sympathy with governmental policy 
which encourages competition throughout the economy and discour- 
ages practices which substantially lessen competition or tend to create 
a monopoly. We believe, however, that H. R. 9424 goes far beyond 
those objectives. 

In commenting on the bill’s provisions for notification and the ex- 
emptions therefrom, the House report states that it is made “clear that 
a transaction which is not in essence a merger or its equivalent is not 
subject to advance notification. 

Unfortunately, however, that is not the result of the bill. 

The exemptions are not clear as to their meaning nor will they relieve 
many of the day-to-day transactions of life insurance companies and 
other investors from the notification and waiting period requirements. 

Thousands of individuals investments tot: ling billions of dollars 
over a year’s time are normally negotiated in less than 90 days. Thus 
many investment transactions of far-reac ‘hing importance of the 
economy and having no implication of monopoly, combination, or 
lessening of competition would have to be delayed during the notifica- 
tion period. As a result, some. of these transactions probably never 
would be consummated, and there may be a substantial interference 
Ww with the flow of investment funds in the capital market. In addition, 

t heavy burden would be laid wpon investors and the Government 
‘iota ies In connection with the filmg and examination of information 
concerning transactions not material to the objectives of the bill. 

The language of the notification provisions not only embraces 
transactions commonly regarded as mergers or acquisitions which 
could lessen competition, but indiscrimin: ately includes many trans- 
actions entered into daily by life insurance companies and other in- 
vestors in the regular course of their investment operations. 
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Kor eX: umple, the bill exe mMpts a purch: ise of stock sole ly for invest 
ment when the stock ac quired or held “does not exceed 5 per centum of 
the outstanding stock or other share capital of the corporation in 
which the investment. is made” 

While life insurance companies are not normally large investors in 
stocks, this phrase poses difficult questions of interpretation. Many 
corporations have numerous classes of stock, and it is not unusual for 
a corporation to have outstanding both preferred and common stock, 
either of which might be par or no-par. How, for example, does one 
determine the proportion of outstanding stock or share capital repre- 
sented by 20 percent of one class of no-par preferred stock when there 
are other classes of preferred having par values, as well as common 
stock ? 

Is the percentage limitation applicable to market value, book value 
or number of shares / 

The application of this bill to preferred stock acquired and held as 
an investment is of particular importance to life insurance companies. 
The New York insurance law, for example, permits life insurance 
companies to hold 20 percent of the outstanding preferred stock of 
au corporation, 

Other States place no limitation at all on the proportion of pre- 
ferred stocks which a life msurance company may hold. Typically, 
preferred stocks have no voting power and are not regarded as an 
instrument of corporate control. 

Corporations seeking capital for industrial expansion frequently 
sell substantial amounts of preferred stock directly to life insurance 
companies and regard such sales as no different, insofar as concerns 
corporate control, from a sale of bonds or debentures. Considering 
the objectives of this bill, it seems most unlikely that it would be de- 
sired that such transactions be covered or that limitations should be 
imposed which are inconsistent with state laws governing life in- 
surance company investments. 

Provisions of the bill relating to asset acquisitions are even more 
troublesome. Under its terms, life insurance companies as well : 
other investors would be required to notify the Department of Sanhion e 
and other agencies vested with jurisdiction 90 days in advance of any 
purchase of bonds of $5 million or more from an incorporated broker 

r bank, and of pure hases of far smaller amounts where the capital, 
surplus, and undivided profits of either the insurance company or 
the incorporated seller was less than $100 million. 

For while a bond is a liability of the i issuing company, it is an asset 
of a purchaser. Only 12 of the more than 1,000 life insurance com- 
panies in the United States have capital, surplus, and undivided 
profits in excess of $100 million and only 44 in excess of $20 million. 

For the remaining companies the bill would place a ceiling of 
+1 million or less on the amount of any acquisition that could be made 
trom an incorporated broker or bank without notification and waiting 
period of 90 days. 

Conversely, a similar notification and waiting period would be re- 
quired of an incorporated broker or bank purchasing securities held 
by an insurance company. 

The Federal Government itself would feel the burden of the notifi- 
cation requirements of the bill, as would the many States, munici- 
palities, turnpike authorities and school districts which over the next 
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few years will seek billions of dollars from life insurance companies 
and other institutional investors, 

For example, a life insurance company with capital, surplus, and 
undivided profits of $6 million could purchase only $300,000 of United 
States Government bonds from an incorporated bond house without 
prior notification; and if such bond house had capital of only 
$1 million, even the largest life insurance company would be limited 
to a purchase of no more than $50,000. 

It can readily be appreciated that both buyer and seller would be 
reluctant to commit themselves 90 days in advance, subject to the 
possibility of an adverse market fluctuation during the waiting period. 

Such a provision moreover would impose a responsibility on life 
insurance companies to determine capital, surplus, and undivided 
profits of all corporations with which they do business in order to 
decide when notification would be required. 

Such information is not always available, and it may be seriously 
questioned whether any life insurance company should be asked to 
assume responsibility for the accuracy of data it may have no means 
of checking. 

Another | type of asset acquisition by life insurance companies which 
involves no aspect of merger or lessening of competition, but which 
would be affected by the notification provisions, is purchase of real 
estate. This would include the so-called purchase and _ lease-back 
transactions which in recent years have provided a convenient medium 
for supplying capital to industrial and commercial enterprises. 

For the year 1955 alone, investments in real estate by life insurance 
companies amounted to $280 million. 

Here again the time factor may be extremely important to the cor- 
poration seeking capital, particularly in the case of a small or medium- 
sized business where the 5 percent of assets test may necessitate noti- 
fication in connection with real estate transactions of relatively modest 
size. 

Still other types of normal investment transactions by life insurance 
companies which are unnecessarily affected by the notification provi- 
sions are the exercise of conversion privileges on bonds and debentures, 
acquistion of securities or assets in the course of a corporate reorgani- 

zation, bulk purchases of mortgages in connection with the financing 
of housing, and acquisition of corporate property through mortgage 
foreclosures. 

The life insurance companies respectfully suggest that this subject 
warrants further study by the Subcommittee on Antitrust and 
Monopoly in the light of the foregoing comments and suggestions. 

It seems clear that amendment of the proposed bill is essential if 
it is to achieve its objectives without unduly obstructing and impeding 
normal operations in the Nation’s capital market. 

We offer our cooperation in lending technical assistance in respect 
to those matters which involve the functions and operations of life 
insurance companies. 

I would like to make it clear to you that I am not here as an opponent 
of your objectives. I think all of us are very sympathetic with the 
»hilosophy that Government should do something to curb monopoly 
but my purpose here is to point out that in the practical aspects of the 
bill as it passed the House, it affects routine normal investment pro- 
cedures which have nothing to do with merger or monopoly and TI was 
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vlad to see that Assistant Attorney General Barnes had suggested 
some amendments and as I understood Judge Gwynne this morning, 
he was sympathetic with those amendments and I would re 
spectfully urge that you give very sympathetic consideration to those 
amendments. 

I don’t really believe that they go the whole way. 

| haven’t had time to analyze them very carefully. I just this 
morning looked at the print of the suggested ame ‘ndments. 

This written statement goes into some detail in explaining various 
typical investment situations which we believe would be affected by 
IT. R. 9424 as originally passed, and which would impede the normal 
investment procedures. 

We have thousands of individual investments made very often 
every year, almost all of which would be consummated within 90 days 
and I should think it would put a great burden on the Government 
departments as well as the insurance companies and other institutional 
investors if they had to make this notice as literally would be required 
under the original bill. I might just highlight 1 or 2 of them for 
example. 

The bill refers to the acquisition of assets. In the investment world 
today there are many transactions that we call sale and leaseback of 
real estate, where an insurance company might buy the real estate of 
another corporation and immediately lease it back, the purpose being 
to free some working capital for the corporation. 

Literally under the bill that would require 90 days’ notice, you see, 
whereas it does not have anything to do with merger at all. Another 
problem of interpretation in the original bill was the language talking 
about the acquisition of share capital without defining whether they 
meant voting stock or what kind of stock. 

And as you know, stock can be preferred or common and there can 
be very many types of stock and it was impossible to determine just 
what the original language meant. 

I am glad to see that Attor ney General Barnes has some suggesttions 
about clarifying that. 

Mr. McHvueu. Mr. Bradshaw, do you feel that the sale and lease 
back transaction is referred to by the language on page 5, lines 6 to 107 

Mr. Brapsuaw. Which print are you speaking of? The original 
bill? 

Mr. McHwucu. The subcommittee print No. 2. 

Mr. Brapsuaw. I will answer that in just a minute if I may. I 
think I will try to cut this short because the specific objections we 
have are set forth in our pr inted presenti ition. 

Now as to your specific question, I do believe that the particular 
point about sale and lease-back are well covered by the last clause on 
page 5, lines 6 to 10, of your reprint. I believe that is well handled. 

| will point out that, while I think these amendments suggested by 
the Justice Department go a long way in clearing up some of the 
problems, there are no doubt several problems still existing under this 
particular language. For example, this last clause of the amendment 
on page 5 says that “There shall be exempt from these requirements the 
acquisition solely for the purpose of investment or to realize upon an 
investment of assets other than voting stock or other voting share 

capital. 
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In the short timel have had to analyze that, Lam not sure what that 
means when you are speaking of other than voting stock or voting 
share capital. For example, suppose a company sells toan institutional 
investor a part of its issue of preferred stock, which immediately is 
more or less regarded as a bond investment. Naturally, we hope the 
company that sells the preferred is in good financial shape and will 
not get into any diffic ‘ulties, 

But it is easily conceivable that that preferred issue will carry with 
it a clause to the effect that if the preferred dividends are in default 
for X number of months, that the preferred shall acquire during the 
time of default some voting control. It is hard for me to analyze this 
language and determine first, whether the institutional investor would 
have to give notice when they bought the preferred, contemplating a 
possibility of acquiring some voting interest or whether they would 
have to give notice when the default occurred and they contemplated 
the possibility that they would have to assert their acquisition of vot- 
ing interest. 

Mr. McHuen. Literally as it is drawn now, then, it conceivably 
would apply only where the actual voting rights are attached 4 

Mr. Brapsuaw. That's right. 

Mr. McHueu,. After that time? 

Mr. Brapsnaw. But when you bought the preferred, you didn’t 
know whether any voting rights would actually come into being be- 

cause they would be dependent upon some default. Usually if you 
acquired any appreciable percentage of a preferred issue, you would 
be acquiring it from some small corpor ation that needed financial help, 
vou see, And Tam wondering what that would do to the market for 
the preferred stock when this small corporation asked you to buy it. 

Would you take the notification law here as it is wr itten into account 
as a possible hindrance in your realizing on your investment and there- 
fore would that enter into the price or the dividend rate that this small 
corporation might have to put up to get you to buy it? It seems to me 
that it could have that effect. It pr ‘“obably would not have too much 
effect if it were a large corporation issuing a very large issue of pre- 
ferred, because presumably there would be very ‘few single investors 
who would buy enough of that preferred so in event of default they 
would acquire 5 percent of the voting rights. 

That is one of the specific concerns I had about this language. 

Here is another one that I think applies to any line of business. It is 
not a narrow life insurance company problem. That is the one on page 

) appearing on line 5. 

Mr. McHvuen. Again referring to the subcommittee print / 

Mr. Brapsiaw. Yes; appearing on lines 5 and 6 where it is provided 
that the notification requirements will not apply where one corpora- 
tion buys assets not exceeding $1 million. I am speaking of such 
things as this. I have to draw on my imagination because I only 
began to try to think of this this morning. 

But suppose the Union Pacific Railroad determined to sell some 
of its real estate to some cattle-raising company—I speak of that 
because of Senator O'Mahoney being from Wyoming—does it make 
sense that the Union Pacific and this cattle company would have to 
give notice to Washington and wait 90 days for the sale of that real 
estate ? 
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It would seem to me that would be putting qui ite a burden on the 
companies involved as well as the staffs in Washington to have to 
process things of that nature which have nothing to do with a merger, 
you see. 

I am not making a special case for the life insurance business be 
cause those would be ae transactions and I’m sure you could give 
the notice if you had to, but it would seem to mea burden on business 
in general. [ would hope there might be some way to clarify this, so 
you are not talking about sales of assets that have nothing to do with 
any monopolistic features of the business in which the partic ipants of 
the sale are engaged. On the whole, 1 think a step forward has been 
made in suggesting the amendments. 

I would like to mention one other point—and here again [ am 
referring to the subeommittee print No. 2, on page 5, the language as 
to the acquisition solely for the purposes of an investor to realize on 
an investment. 

| think the intent very properly is that having made an investment, 
vou should without question have the right to enforce your rights 
under the investment in case of default. That might be by way of 
exercising your voting right under the preferred stock, if that were 
it, or forec losing and t: aking the assets, and I think that that is prob- 
aie the purpose of putting in the words “realize upon an investment, 
but there again if you come to the language where it says “The ac quisi 
tion of assets other than voting stock or voting share capital” to me it 
is confusing. 

I think it needs clarification. If lL were making a snap judgment 
and Lassure you this will be a snap suggestion—I should think that the 
law should make it clear that whether it resulted in acquisition of 
voting share capital or not, if it resulted from the enforcement of 
rights against the debtor on the investment that it would be perfectly 
all right, because if you did not do that you would be in a quandry 
as to when and how you should notify W ashington that you will fore 
close and assert these rights. 

There is one other thing that I suspect that some institutional 
investors will be puzzled about and that is the purchase of debentures 

preferred stock whieh carry with it the right in the future to 
convert to common stock. 

I don’t believe you would find that very often the amount of com 
mon stock into which you could convert would amount to more than 
» percent of the voting stock of the company. 

But on the other hand, I do think that perhaps you might find that 
in the market that presents a delicate point that could impede certain 
very worthwhile and reasonable investments. If you are confronted 
with the problem, if vou did buy a debenture or preferred which had 
some conversion right, when do you notify Washington—the day you 
buy the first investment or the day you decide to exercise your con- 
version right? Always remember that the market is a ve ry delicate 
thing and sometimes you have to make up your mind tomorrow morn 
ing whether it is advisable to exere ise that conversion right rather than 
wait 90 days, because the market is a fleeting thing and situations vould 
change tremendous ly within the 90 lays. 

I think that is all the time I should rightly take with you gentlemen. 
I thank you for asking me here and of course if there are any questions, 
Dr. Hart and I will try to answer them. 
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Mr. McIfven. I think we understand the substance of your sug- 
gestions and what your real problems are. 

The adequacy of the language to cover these matters is a problem 
we have before us and with which we are wrestling. 

Mr. Bravsuaw. May I say one more thing. If we can think of some 
suggestions to fill in on Judge Barnes’ suggestions, we would welcome 
the opportunity of coming to the staff here and explaining them to 
you. 

We have not frankly been able to do it yet. 

Mr. McIivau. We have had occasion to discuss some of these mat- 
ters with Mr. Kimble, your counsel, and we would welcome any further 
suggestions you might have for revisions of this language to cover 
these situations. 

Mr. FriepMan. Do insurance companies have a similar problem 
with respect to the exercise of options for the purchase of common 
stock, which options sometimes go along with, or are one of the terms 
under which a long-term loan is made to a corporation ? 

Mr. BrapsHaw. At least in my own experience I think it would be 
very rare that we would buy preferred in sufficient quantity that when, 
as, and if we exercise our option to acquire common that we would 
end up with as much as 5 percent of the stock of that company. 

On the other hand, it is not beyond the realm of possibility that 
that could happen. 

Mr. FriepMan. Yousaid preferred. Did you mean preferred there 
or common ¢ 

Mr. Brapsuaw. I thought your question was the purchase of pre- 
ferred stock which carries with it an option to convert to common 
stock at some stated minimum price. 

Mr. Friepman. It could be that way. I was thinking primarily 
of a long-term loan which carried an option to purchase a certain 
amount of common stock. 

Mr. Brapsuaw. That could well be. I haven’t had the direct ex- 
perience myself on that. But it could well be that a young company 
needing capital might seek a loan and as added incentive, so to speak, 
lend money to that young company, they might give the lender an 
option to acquire some stock. 

There again, if the national rule is to be that no investor should 
acquire more than 5 percent, I can’t quarrel with that. I do say it 
might impede certain loans because it would make the lender less 
willing to lend the money and usually it would be to some young com- 
pany that needed financial help. 

That’s the way I would look at it. 

Also there might be such situations as this: You would lend the 
young company on a debenture, but the company, those in control 
of the company, would pledge all their stock as collateral security for 
the loan. 

When the day arrived that the collateral had to be realized on, 
would you have to give notice to Washington and wait 90 days or 
wouldn't you? It would seem to me, as I indicated earlier, that the 
spirit of this legislation should be that having made an ordinary 
loan in the usual course of business, that is the language in there, that 
then you have the right to go ahead and exercise your rights on your 
collateral when as and if you have to. Because you don’t go in there 
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with the motive of acquiring that corporation. You hope it thrives 
ind they will pay their debt. 

Mr. Frrepman. My point is that is in a little different position from 
the exercise of an option. 

Mr. Brapsuaw. That’s right. It ought to be made very clear in 
the law that this does not impede the enforcement of your rights 
under the agreement of indebtedness, but I agree with you that it 
is a different thing than the exercise of the option. But we know 
that there are cases where the option to acquire common, flowing out 
of a debenture or preferred is a valuable thing both to the lender 
and to the borrower. 

Mr. McHvuen. Thank you very much, Mr. Bradshaw. I appreciate 
your statement and we may have occasion to talk to you again. 

Mr. Brapsuaw. I appreciate your patience in finally hearing me 
out. 

Mr. McHwuen. For the benefit of the other witnesses who were 
called, we will meet again at 2:30, and trust that the Senator will 
be present at that time. 

If he is, all of the witnesses will be heard or all of those that we 
will have time for. In the event the Senator is not here, any witnesses 
desiring to present their testimony at that time may do so. 

(Whereupon at 1:05 p. m., a recess was taken until 2:30 p. m. of 
the same day.) 

AFTERNOON SESSION 


Senator Warkins (presiding). The committee will be in order 

Mr. McHugh, will you call your first witness ? 

Mr. McHvucu. The first witness is Mr. George Boyd, Jr., American 
Paper & Pulp Association. 


STATEMENT OF GEORGE BOYD, JR.. AMERICAN PAPER & PULP 
ASSOCIATION 


Mr. Boyp. Mr. Chairman, members of the subcommittee, I am 
(reorge Boyd, Jr. Tama member of the firm of Wise, Canfield, Sharp 
& Boyd of New York City and we are counsel to the American Paper 
& Pulp Association. 

This statement is made on behalf of the American Paper & Pulp 
Association, the overall national association of the paper and pulp 
industry. 

The paper and pulp industry is the fifth largest industry in the 
United States, and operates in some 38 States. Some 788 paper mills 
are owned and operated by 495 different companies. 560,000 employees 
of the paper and allied products industry, together with upward 
of 1,600,000 of their dependents, rely thereon ‘for their livelihood. 
The payrolls of the industry amount to $2,500 million a year. The 
industry had net sales in 1955 of more than $10 billion. 

The paper industry is a growth industry and constant new uses 
are being found for its many and varied new products. 

Technological progress has been great in the paper industry 2nd 
all of the improvements and innovations have inured to the benefit 
of the consuming public. 

As the overall association of the paper and pulp industry, the Amer- 
ican Paper & Pulp Association is vitally concerned with any and 
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all legislation which could have any adverse effect on the members 
of the industry and it is that interest which compels us to submit a 
statement and testify with respect to H. R. 9424, 5. 3341, and S. 3424. 

For the purpose of this presentation, comment, of necessity, will 
center on H. R. 9424, since it is that bill which has heretofore passed 
the House of Representatives and its provisions afford a generally 
adequate focal point for discussing the other two bills which in sub- 
stance do not differ materially from it and the committee print which 
Judge Barnes has supplied the subcommittee. 

First of all, we must emphasize that the paper and pulp industry 
is not in disagreement with the recommendation by the President of 
the United States made by him in his economic report transmitted 
to the Congress on January 24, 1956, in which he urged revision of 
the antitrust laws so that— 
all firms of significant size that are engaging in interstate commerce and plan 
to merge should be required to give advance notice of the proposed merger to 
the antitrust agencies, and to supply the information needed to assess its prob- 
able impact on competition. 

H. R. 9424, and I would like with your permission, Senator, to dea] 
with that except as I might refer to the committee print, is pur portedly 
a bill “to amend the Clayton Act, as amended, by requiring prior not- 
fication of corporate mergers.’ 

The report of the House Committee on the Judiciary states that the 
third paragraph of the bill— 
makes it clear that a transaction which is not in essence a merger or its equiv- 
alent is not subject to advance notification. 

However, H. R. 9424 does not achieve this result. The substantive 
provision of H. R. 9424 provides in part: 

No corporation subject to the provisions of this act shall acquire, directly 
or indirectly, the whole or any part of the stock, other share capital or assets 
of one or more corporations engaged in commerce, * * * 

This language would not only embrace transactions commonly re- 
garded as mergers, but also would indiscriminately include many 
transactions which are entered into daily by the corporations of this 
country. 

I would like to refer at this time to a communication which I believe 
was made to the Subcommittee on Antritrust and Monopoly of the 
Senate Judiciary Committee by the Secretary of Commerce under 
date of May 22, although I have not had an opportunity to study the 
letter, in Which communication, to paraphrase, if I may, Mr. Weeks 
pointed out that the bills pending before this subcommittee would 
not necessarily etfectuate the stated purpose. 

In addition to applying to mergers and transactions “in essence a 
merger or is equivalent,” H. R. 94: 24 can reasonably be interpreted as 
applyi ing (subject to limited exceptions turning on aggregate capital 
or asset value) to the following: 

(a) Transactions (ine luding mergers, sales of assets, dissolutions, 
spinoffs and splitotts) involving corporations in the same corporate 
family, whether the « -orporations involved are parent or wholly owned 
or partly owned subsidiary, or between two or more subsidiaries of 
the same parent. 

(>) Mergers with a wholly owned subsidiary where the sole or 
principal purpose is to effectuate a recapitalization, to alter the rights 
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of security holders, to change il corporate hame or to change tf 
if incorporation. 


he state 


(Cc) Public sales to corporations ot equity securities or corporate 
issets, evel though it is i foreclosure sule under a mortvage or some 
other security agreement. 

(d) Steps in the consummation of a judicially supervised reorgani 
vation (under the Bankruptey Act, sec. IZva of the New York real 
property law or other State law) utilizing the device of merger, 
~rle of assets, or dissolution. 

(e) Steps in financing or borrowing transactions, such as the acqui 
sition by a corporate trustee of title to equity securities or corporate 
assets to effectuate a mortgage or pledge. 

(7) Intercorporate sales of assets not constituting 
sold or held for sale by a corporation in the ordinary 
ness,” such as: 

Buildings constructed or equipment manufactured to specifica 


tions of the buyer; 
~) 


“stock in trade 
course of busi 


Sales of securities (such as Government notes, Government bonds, 
corporate debt and equity securities) theretofore held by the seller 
as current assets or as Treasury securities ; 


3. Sales of accounts receivable to factoring and other organiza 
tions: 

Sales and leasebacks of real property whether the sale is to an 
insurance company, a charitable corporation or any other corporate 
Investor ; 

». Sales of operating equipment (such as automobiles, rolling 
stock, and machinery) in conjunction with a simultaneous leaseback 
from the buyer; 

6. Sales of oil production payments, timber production payments, 
or other interest in real estate : 

© Sales of obsolete equipment ; 

Barter transactions involvi ing the exchange of raw materials for 
inished products; and 

Basket sales of mortgages by a mortgage company to a bank. 

(g) Transactions which are ordin: wy consequences of security own- 
ership by a corporation: (including investment companies, institu 
tional investors or charitable corporations) which ordinarily have no 
relationship to a merger or its equivalent, such as: 

The acquisition of equity securities by purchase at private sale 
or on the market, eift, stock dividend or stock split ; 

The exercise of a right to exchange convertible debt securities for 
equity securities or as the result of the exercise of subscription rights; 
“ 

The acquisition of equity securities or property as the result of 
cor por ate dissolution, spin-off, or split-off. 

(h) Normal me thods of exploiting resources, hew processes, Or prod- 
ucts by the creation by a corporation, either alone or in joint venture 
with others, and supplying it with ¢ apital, 

(7) Acquisitions by an issuer of its own shares for any purpose, 
including acquisitions of equity securities for use in connection with 
employees’ stock purchase plans, or for the purpose of reducing the 
amount of outstanding shares. 

(k) Acquisitions by a corporate underwriter of equity securities in 
the ordinary course of an underwriting whether or not the shares taken 
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are immediately distributed to the public or are held by the corporate 
underwriter for its own account. 

In other words, H. R. 9424 not only would require that literally 
hundreds of normal and ordinary transactions which do not come 
within the common concept. of mergers would be subject to the re- 
quirement of furnishing extensive information to one or more Govern- 
ment agencies, but also it introduces a revolutionary concept in a 
government such as ours which traditionally has fostered the free 
competitive system, for it reaches the point where private enterprise 
must unnecessarily report to the Government transactions which on 
been tradition: ally free from Government restrictions, and which do 
not involve any violation of the antitrust laws. 

Today, there are many corporations which have owners who are 
looking for appropriate circumstances in which to sell out their equity 
interests. Their motives for selling out, while varied, may include 
such considerations as shortage of working capital, unavailability of 
new and younger management personnel, potential Federal tax diffi- 
culties which would be engendered by reason of the confiscatory Fed- 
eral estate tax. 

These motives are not unlawful, indeed they are highly commenda- 
ble. The President of the United States in his Economic Report 
emphasized : 
many mergers have a solid economic justification and serve the general interest 
by increasing competition * * * 

Under the present phraseology of H. R. 9424, practically any com- 
pany in the pulp and paper industry which should wish to acquire 
timberlands from even the smallest corporation would be subject: to 
the notice requirements of the bill. What would be the effect of giving 
the notices required in such a situation ? 

Under the very language of H. R. 9424, there is no provision for con- 
fide ntiality or secrecy and indeed any notices filed would be a matter 
of public record. (See testimony at p. 100 of hearings before the Anti- 
trust Subcommittee of the House Judiciary C ommittee. ) 

It is conceivable that a paper company would be placed in the posi- 
tion that it would not wish to buy such timberlands from a small 
corporation and the result then would be that the desirable forestry 
practices indulged in by companies in our industry could not be ap- 
plied to such lands. 

Senator Warkrys. You know, of course, that the Justice Depart- 
ment through Judge Barnes has suggested amendments that are ex- 
pected to meet some of the objections you are now raising. 

Mr. Born. Tam aware of that, Senator. 

Senator Warkrys. May I also say that H. R. 9424 and the bill which 
I introduced which was substantially in the same language were in- 
troduced at the request of the Justice Department. 

Mr. Boyp. I realize that. 

Senator Warkrns. They are attempting to meet the criticisms that 
you people are m: aking of the bill and I think they were valid criticisms 
for the most part. 

Mr. Boyp. Moreover, in most instances where a paper company 
would acquire timberlands, it would be acquiring merely a part of 
the assets of the selling company, with no t oats of merger of the 
two operations. 
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it seems to us that the clear intention of the President of the United 
States, and indeed of the members of the House Judiciary Committee, 
was to have the notice requirements contemplated by H. R. 9424 apply 
nly to merger situations 

It is patently clear that to have the notice provisions of the bill apply 
to ordinary acquisitions which do not contemplate merger, whether 
they be of assets or stock, is a frustration of the intention of the Presi 
lent and would constitute an interference with the proper functioning 
of the free competitive economy. 

We suggest that H. R. 9424 be amended to apply only to those situa 
tions where a merger is contemplated, that is, where either the pur- 
chase of more than 50 percent of the stock or all of the assets of the 
orporation is involved. 

It is ridiculous to talk about merger and the necessity for giving 
notice where a $10 million corporation is acquiring a few hundred 
acres of land. 

A company having capital, surplus, and undivided profits of $10 
million could not acquire the assets of a $100,000 company in an 
amount greater than $5,000 without notice. 

In fact, any company having capital, surplus, and undivided profits 
of $10 million or more would have to give notice under H. R. 9424 of 
every acquisition of what might be an insubstantial portion of the 
assets of another corporation no matter how small, such as a $5,000 
garage corporation to house its own trucks, a branch warehouse, and 
so forth. We cannot believe that these results are seriously intended 
by the Congress. 

A merger notification statute—which we already have endorsed— 
should exempt from its requirements transactions among units of a 
single corporate family, such as subsidiaries and affiliates with each 
other or with their parent. 

We believe that the — ation of any notice requirement to merg 
ers within a corporate family would place an unnecessary burden 
upon Government officials, as well as the business community, without, 
at the same time, advancing the country’s antitrust policy. If a cor- 
poration may lawfully operate subsidiaries and affiliates, it follows 
that it may also dissolve and create divisions or departments out of 
them. 

I am appreciative, Senator, in this connection that both in his tes- 
timony before the subcommittee and indeed in the committee print 
of the bill, Judge Barnes referred to this particular problem. On 
page 4, beginning at lines 13 through 18 of the subcommittee print 
of the bill, this problem of the parent and subsidiary is dealt with so 
as not to interfere with ordinary intracorporate situations. 

And I think that that is certainly a step in the right direction along 
the lines that we are dealing with here in our testimony, sir. 

Mr. McHues. Mr. Boyd, aren’t all the situations embraced in the 
first paragraph of your statement on the top of page 5 covered by 
the suggested amendments of the Attorney General ? 

Mr. Bor. No; I would not say so, Mr. McHugh. As a matter of 
fact, in just about a couple of minutes I will get to those that I do 
not believe are covered by Judge Barnes’ proposed amendments. 

There are three compelling reasons for this suggestion. 

First, to require 90-day prenotification of purely intracorporate 
transactions would serve no public interest, for a parent corporation 
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which controls a subsidiary cannot possibly violate the antitrust laws 
if it merely merges that subsidiary with another of its controlled 
subsidiaries or into the parent itself. 

Secondly, to require 90-day prenotification of intracorporate trans- 
actions would unnecessarily burden the Government agencies. 

The time and energies of their limited statfs should not be dissipated 
by having to review the innumerable internal changes made each year 
by our corporate managements, in heu of concentrating upon mergers 
that count. 

Finally to require 90-day prenotification of intracorporate trans- 
actions would also unreasonably burden business, by forcing corpo- 
rations to delay internal corporate reorganizations when time may be 
of the essence. 

It is particularly essential that a corporation be free to make such 
internal adjustments of its corporate structure as its business neces- 
sities dictate. 

Now, coming to your point, Mr. McHugh, we suggest that the third 
paragrapth of H. R. 9424 as it passed the House—and 1 am not here 
referring to the subcommittee reprint—be amended and that is the 
paragraph which contains the exemption to the notice requirement 
and the amendment to be as follows and I quote : 

The preceding paragraph shall not apply to corporations purchasing stock 
solely for investment when the stock acquired or held does not exceed 5 per 
centum of the outstanding stock or other share capital of the corporation in 
which the investment is made— 
that was in Senator Watkins’ bill and in Mr. Celler’s bill— 


nor to the acquisition of the stock or assets of a corporation more than 50 per 

centum of the voting stock of which is directly or indirectly owned by the acquir- 

ing corporation— 

although I haven’t had an opportunity to study every word, | would 
say that particular paragraph would be covered by the language to 

which I have referred in the subcommittee reprint— 

nor to the acquisition by one corporation of the assets of any other corporation 

if such assets do not equal more than the sum of $5 million. 

In Judge Barnes’ version, I notice he uses the figure $1 million and 
we were, of course, proposing the deletion of the language from the 
bill which would have referred to— 
or wore than five percent of the Capital surplus and undivided profits of either 
the acquired or the acquiring corporation, whichever is less. 

Mr. McHveu. The only difference between your amendment and 
the one suggested by Judge Barnes is from one million to five million / 

Mr. Boyp. So far that is right. And I would like here if I may, 
Mr. Chairman, to refer to the testimony by Senator Sparkman, who 
at page 10 of his testimony said: 

However, to minimize the possibility of hardship resulting from the applica- 
tion of the notice and reporting recommendations, exception should be given to 
acquisitions where the assets acquired do not equal the sum of $5 million— 
in effect that is what we have written into our proposed amendment 
there. 

Then we would like to amend further the term “assets”. 


The term “assets” as used in this paragraph shall not include stock in trade 
sold or held for sale by a corporation in the ordinary course of its business— 
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the wording thus far is the wording of Senator Watkins’ bill and 
Representative Celler’s bill but then to add the four words “or unim 
proved real estate.” 

~ Mr. Frrepman. Is the purpose of that to exclude from the purpose 
of the bill, the acquisition of timberlands ¢ 

Mr. Boyp. I wouldn’t say that was the sole purpose. That would 
be one of the results that would flow from the adoption of such lan- 
guage. Quite obviously as Mr. Friedman knows - 

Mr. McHwven. I think his inquiry was directed only at the phrase 
“or unimproved real estate.” 

Mr. Boyp. That is correct. 1 so understood Mr. Friedman's ques- 
tion, Mr. MeHugh. Quite obviously any number of acquisitions 
which are made, whether the ‘vy be by companies in the pulp and paper 
industry or any of the forest products industries, may be made from 
individuals. Individuals are not within the ambit of the Clayton 
Act as it now is or as it purportedly would be amended but there are 
situations where companies have to look oe into the future, 50 or a 
hundred years when unfortunately all of us won't be able to fore- 
gather around this table. 

Companies have to plan far in advance to provide the necessary raw 
materials, and, if you do not permit those companies in the lene 

‘in any industry to acquire the necessary lands, it would in my judg- 
“<a create a serious stumbling block to progress in the industry 
which is for the benefit of the country. Is that what you had in 
mind, sir? 

Mr. Friepman. Yes. Of course the provisions of this bill go only 
to the notice and waiting period requirement, not to the legality of 
the acquisition. 

Mr. Borp. That is perfectly correct, Mr. Friedman, and one of the 
things that I believe that we had covered here was that, as far as the 
paper companies are concerned, under the present phraseology of 
H. R. 9424 practically any company in the pulp and paper industry 
which should wish to acquire timberland from even the smallest 
corporation would be subject to the notice requirements of the bill. 

And it is conceivable that a paper company would be placed in the 
position that it would not wish to buy such timberlands from the 
small corporation and the results then would be that the desirable 
forest industry practices followed by companies in our industry 
could not be : applied to such lands. 

L would point out, if I] may, to the Senator, that it really is an in- 
spiration to see the tremendous strides that have been made by the com- 
panies in the industry for which T hé ss the privilege of speaking, 1 in 
putting to work fine forest practices. I don’t want to cite any particu- 
lar company by name but traveling over the southeastern United 
States, as I. am sure the Senator has done, he has seen some of the tre- 
mendous plantations. These companies are looking far to the future 
because a tree unlike a crop of tomatoes takes 30 to 35 years under even 
favorable conditions before the tree may be harvested for pulpwood. 

Senator Warkins. The present chairman a number of years ago 
held a hearing in Eugene, Oreg., on the forest practices there, sus- 
tained yield and that sort of thing. I noted at that time the timber 
companies, the milling companies, were certainly forward looking in 
their practices. They were much more progressive in that field than 
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I had any idea they would be. I heard a lot of stories about how they 
were destroying all of our natural resources so I was really amazed to 
see how far they had gone to see there would be a future yield of timber. 

Mr. Boyp. I would hope the Senator would have an opportunity to 
make another trip in the same area because I think he would be fur- 
ther astounded at the progress that is still beg made today, even 
greater progress by ~ various companies. 

Senator Warkrns. I don’t think there is any intent in this legislation 
to stop practices of that kind. We are out to stop the forming r of com- 
binations that will really restrain competition. 

Mr. boyp. We are in agreement with that. 

Senator Warkins. I am sure | don’t want to do anything, and [ am 
sure the Justice Department does not, that will interfere with the 
legitimate expansion of business, growth in business, progress in busi- 
ness such as you have just mentioned. 

The job we have to do is to find language that will permit all that to 

take place and at the same time prevent the undesirable features from 
happening. 

Mr. Boyp. I appreciate that, Senator, and that was the reason we 
made the recommendation we made, bec: ause at the beginning of the 
testimony I pointed out that although ours is the fifth largest industry 
in the country, nevertheless there are approximately 500 companies, 
which doesn’t look like any economic concentration to me. And when 
you consider the largest company runs something under 15 percent 
of all production, you don’t have anything comparable to certain other 
industries which | won’t mention. 

Mr. McHucu. Don’t you think there are some situations in which a 
pulp and paper company might in itself acquire timberlands of a com- 
petitor which might produce a very real competitive situation ? 

Mr. Boyp. L can’t envision one, Mr. McHugh. Perhaps you could. 
But 1 don’t know of any one where there would be such an acquisition 
which would operate either in contravention of either the Sherman 
law or the Clayton Act. 

Mr. McHveun. I am not suggesting that you make the decision that 
any of these would substantially lessen competition or create a mon- 
opoly in fact. The provision with reference to notice is not designed 
to go that far. It is only designed that people subject to the law give 
notice in situations where there is some probability. 

Wouldn’t you concede that there are circumstances where a pulp 
and paper company might be acquiring, say, the major portion of the 
timberlands of a large competitor and that might have some eompeti- 
tive significance so as to at least subject this case te review by the 
Department of Justice and the FTC ¢ 

Mr. Boyp. It is rather difficult, sir, for me to envision such a situa- 
tion, because as 1 have stated, there is no company in the industry 
which is so dominant that it would pose any problem as I can see it, 
There are a great many companies in the industry which have very 
substantial timber holdings but they hold them in their individual 
corporate capacities which I am sure is perfectly proper and it is 
merely being prudent, assuring certainly a portion of the raw material 
which is essential to the manufacture of pulp and of paper. 

Mr. McHuven. It seems to me what you are suggesting is that be- 
cause of the nature of the lack of concentration in this industry, that 
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the acquisition by one company of another company would not violate 
section 7 of the ¢ ‘layton Act. 

Mr. Boyp. No, sir: I was not suggesting that. That would go to the 
merits of acquisition. I was merely suggesting here that there be 
written into the exemption section of Senator Watkins’ bill and Mr. 
Celler’s bill the four words “or unimproved real estate.” That would 
apply to companies other than companies in the pulp and paper 
industry. 

It would have no relationship to the acquisition of company B by 
company A or some situation like that. That is outside of the scope 
of any presentation which we would care to make, because we have 
gone on record and I hope I have made that perfectly clear—that 
we are currently in accord with the basic philosophy of the recon- 
mendation by the President. 

We are not in disagreement. All we are seeking to do here is to 
suggest what appear to us to be certain improvements which might 
be made in the legislation which has been introduced and indeed has 
passed one of the Houses of Congress to implement the President's 
recommendations but we are not in any way, shape, or form quarreling 
with the purposes or the complete sincerity of the men and abilities 
of the men who are seeking to implement Mr. Eisenhower's very fine 
recommendation. 

Mr. FriepMan. You understand, Mr. Boyd, that the purpose of 
these bills is to aid in the enforcement of section 7 of the Clayton Act. 

Mr. Boyp. That I understand, sir. 

Mr. Frrevman. And that the provisions of section 7 as now on the 
statute books go to the acquisition of assets as well as of stock in other 
corporations. 

Mr. Boyp. Well, actually sir, if I may say so, section 7, as | ori’ 
stand it, is only concerned with acquisitions which may be such 
substantially to lessen competition or tend to create a monopoly. 

Mr. Frrepman. That’s correct. The assets that you are concerned 
with here, in the passage we are discussing, namely “unimproved real 
estate,” are the source of raw material for the pulp and paper indus 
try as for other forest products industries. 

Mr. Boyp. That’s correct. 

Mr. FriepMan. So that in principle are you suggesting that there 
be an exemption in this bill with respect to acquisition of assets 
involving other types of sources of raw material as well / 

Soy Boyp. No; as I say this is not seeking to write an exemption 

. for any particular industry. But I am sure the chairman could 
envisage as can I, for example, and I am sure you gentlemen can, a 
corpor ‘ation acquiring land, unimproved land upon which it might 
even wish to build a plant. That could be any industry. We are 
ll aware that there is an urge to disperse industry for one reason or 
another and in connection with expansion of industry land has to be 
acquired. 

That land might well be acquired by a corporation from a real 
estate corporation. If that corporation, which is acquiring this land 
to build a plant or factory, comes within the language of H. R. 9424, 
it would have to give notice, even though there would be not the 
shghtest possibility that it would be a section 7 situation. 

The reason it would have to give notice, even though it is not a 
section 7 situation, is that it would want to be very sure that it was 
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not in violation of the law, because reasonable men may differ as to 
what is lessening of competition or tending to create a monopoly. 

Mr. McHvueu. You propose to exempt real estate transactions which 
are different from the type you describe here. 

Mr. Boyp. I said “or unimproved real estate” at the top of page 6 
of my prepared statement and unimproved real estate would cer- 
tainly include within its ambit land on which there is no structure, 
as L understand it as a lawyer historically. That land might be used 
for growing of trees, it might be used for building of factories, or for 
any number of things. 

Mr. Frrepman. If one steel company, to use an example, were to 
set out to acquire a monopoly or a substantial monopoly of the ore 
reserves in a particular part of the country through acquisition, if 
I understand your proposal correctly, it would not be required to give 
any notice to the Government with respect to the acquisition of each 
and every transaction. 

Senator Warkins. Suppose there is a raw mineral involved, like 
iron on unimproved real estate. 

Mr. Boyp. I think the Senator is much more cognizant of the prob- 
lem than Lam. When I refer to unimproved real estate, | am refer- 
ring to surface real estate; I am not referring to mineral rights. 

Senator Warkins. Much of the real estate in iron ore bodies have 
surface. They don’t have to go deep for many of them. They start 

right on the surface. That is true in my State. 

“Mr. Boyp. I was thinking about Virginia City, up in the Mesabi, 
where they have to go down below the surface. 

Senator Warkins. After you take off the surface, you have to go 
below the surface, that is true, but you would eliminate, of course, real 
estate which had growing crops of trees that had been planted artifi- 
cally. 

Mr. Boyp. That is correct. 

Senator Warkins. You eliminate all those as well. 

Mr. Boyp, That is correct. Unimproved real estate, as I under- 
stand it, is real estate not improved by man by a structure, by housing, 
or by stores or what have you. 

Mr. McHvau. That would therefore eliminate all real estate which 
contains the raw material used in your industry. 

Mr. Boyp. It might not contain it, because I can also envision the 
acquisition of barren land, barren farmland which is eroded which 
might be improved by the planting of trees. 

I have been at one company’s operation where they acquired land 
which was farmed that never should have been farmed and they are 
doing a tremendous reclamation job by the planting of trees. 

It ‘happens to be in the Great Lakes area. There was barren land 
acquired by this particular corporation and after about 15 years they 
have a nice stand of timber coming along. 

Mr. McHueu. But the language is broad enough to exclude all 
transactions involving real estate. 

Mr. Boyp. That is not improved. 

Mr. McHvau. It does contain what constitutes the basic raw mate- 
rial in your industry. 

Mr. Boyp. That is correct, sir. 

Mr. FriepMan. Is it your position, then, that acquisitions of timber- 
land between corporations and the pulp and paper industry or other 
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industries holding timberland, that such acquisitions have no com 
petitive significance or can have no competitive significance ¢ 

Mr. Boyp. That is my contention, Mr. Friedman. 

We would also recommend that the provision in section 1 of TL. R. 

124 which would require the furnishing of “such additional relevant 

information as may be required” be amended to provide that the 
request be of a reasonable nature which the corpor ition or corpora- 
tions could normally be expected to meet within 30 days. This might 
be accomplished by limiting this type of information to material 
readily available in the files of the corporation. It is certainly unrea- 
sonable to ask a corporation to furnish information which involves 
tremendous original staff work which the Federal Trade Commis- 
sion or the Department of Justice should normally be expected to 
perform. And I believe that Judge Barnes in his testimony before 
the subcommittee referred to this problem at page 17 of his testimony, 
the transcript of which I have in my hand. He suggested the words 

“Within their knowledge or coritrol” and added that the purpose of 

this suggestion is to insure that no business is obliged to produce in- 
formation not within its knowledge or which it cannot with some 
reasonable effort prepare or secure. 

Thus kept to a minimum are chances for undue burden on the busi- 
hess community and abuse by any governmental agency of the penalty 
provisions of the bill. 

On examining this, and I have not had a chance to study it, I think 
that. Judge Barnes has tried to incorporate that idea in the subcom- 
mittee print: whether it would go as far as we would like it to go, | 
would have some doubt. That is a difficult chore with which to deal, 
just to spell out with particularity the sort of information and the 
tests that should be applied thereto. 

We believe that the simplest way of handling concurrent or sue 
cessive requests for additional information would be to provide that 
in the ease of regulated industries the notice and initial information 
be sent in duplicate to the regulating agency which shall in turn send 
one copy to the Department of Justice as a potential intervenor. In 
the case of nonregulated industries which would be subject to the Fed- 
eral Trade Commission and the Department of Justice, it should be 
provided that the notice and initial information be sent in duplicate 
the oe of Justice and that one copy thereof be transmitted 
by the Justice Department to the Federal Trade Commission. It 
shoul lL also be provided that the regulatory agency on the one hand 

r the Department of Justice on the other would have the sole right 
to make a demand for further information. Such a procedure would 
obviate the necessity of there being 2 or more delivery dates for pur 
poses of computing the 90-day period. It would eliminate the time 
problem involved in responding to successive or concurrent requests 
for additional information by several agencies, and it would be con- 
ducive to proper liaison between agencies having a legitimate interest 
in the proposed merger. 

We have heretofore referred to the nonsecrecy element in H. R. 
9424 and the possible interference which that would create in legiti- 
mate business transactions. We, therefore, suggest that H. R. 9424 
be amended to make it perfectly clear that any notice or other infor- 
mation provided under this proposed law would be confidential and 
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not made available to the general public but only to proper agencies 
having a legitimate interest therein. 

We are opposed to section 2 of H. R. 9424 which would amend sec- 
tion 15 of the Clayton Act to enable the Federal Trade Commission 
to seek a preliminary injunction or restraining order prior to the 
completely unnecessary and an unwarranted increase in the powers 
of the Federal Trade Commission, inasmuch as the Department of 
Justice already has the authority to seek such preliminary injunctions 
and its services in this respect are available to the Commission. We 
must also point out that there is considerable difference between liti- 
gation involving the Department of Justice and the Federal Trade 
Commission. In the case of the Department of Justice, litigation 
moves immediately into the courts. In the case of the Federal Trade 
Commission, there are lengthy if not protracted administrative hear- 
ings prior to the time either party has recourse to the courts. If the 
Feder ‘al Trade Commission is granted the power to block a merger by 
injunction, the result is tantamount to negating effectively the ‘whole 
deal, since few parties to a merger agreement “would or could await 
the passage of the number of years necessary for final determination 
of the case. The economics involved in most any merger situation 
would seem to require its completion within a reasonable period of 
time or void the whole deal. 

At the present time, there are untold number of executed contracts, 
options, outstanding warrants, commitments, or other contractual 
arrangements, existing throughout the United States, for the pur- 
chase, at a definite date in the future, of stock or assets which would 
come within the ambit of H. R. 9424. This bill would prevent the 
consummation of all these purchases upon its enactment into law. We, 
therefore, suggest that it would not only be highly appropriate but 
indeed highly ‘desirable to spell out in the bill an effective date which 
would afford a—what I call—a sufficient lead time to permit orderly 
arrangement of corporate affairs. We suggest that an appropriate 
effective date for the bill would be January 1, 1957. 

I notice that in Judge Barnes reprint he suggests 90 days after en- 
actment so as a practical matter Lam only suggesting an approximately 
additional 90 days beyond what Judge ‘Barnes mentioned. 

I think this particular problem is w rel ree ‘ognized by the subeommit- 
tee as far as the effective date is concerned. 

Mr. McHven. Can you suggest any specific situation that you have 
in mind that the 90-day waiting period suggested by Judge Barnes 
would not take care of ? 

Mr. Boyp. Frankly I could not because that would require knowl- 
edge of intracorporate affairs and intercorporate affairs which I do 
not possess, but I realize there are always things pending that have a 
contractual provision that would permit the thing to be done in an 
orderly way. So many companies have their calendar year and their 
fiscal year coinciding. I think in amending the law we could effectuate 
the recommendation of the President if we could have it start on 
January 1 of a particular year. 

Senator Warkrns. I’m sorry I have to interrupt you here. I am not 
a regular member of the committee. I have an appointment I have 
to keep at this time, and I will have to suspend until another Senator 
can come here. 
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Mr. Born. 1 have coneluded unless these gentlemen have some 

estions. 

Senator Warkins. If they have some questions, | suggest that they 
coon and ask you. 

Mr. Boyp. Thank you for your courtesy 

(Senator Watkins left the hearing.) 

Mr. Boyp. Continuing with my prepared statement: In conclusion, 

e therefore recommend respectfully to this subcommittee that : 

(1) H. R. 9424 be amended to apply only to merger situations and 
lot to acquisitions which do not involve any element of control. 

(2) For nonregulated industries, the notice and additional infor- 
mation be required to be supplied only to the Department of Justice 
with that ageney having to furnish the information to the Federal 
l'rade Commission. 

(3) The request for additional information must be of reasonable 
nature which the corporation could normally be expected to meet 

ithin 30 days.. 

(4) Any notice or information supplied pursuant to H. R. 9424 be 
confidential. 

(5) H.R. 9424 be amended to delete section 2 thereof. 

(6) The third paragraph of section 1 of H. R. 9424 which relates to 
exceptions to notice requirement, be amended to read as follows: 

The preceding paragraph shall not apply to corporations purchasing stock 
solely for investment when the stock acquired or held does not exceed 5 percent 
of the outstanding stock or other share capital of the corporation in which the 
investment is made; nor to the acquisition of the stock or assets of a corporation 
more than 50 percent of the voting stock of which is directly or indirectly owned 
by the acquiring corporation; nor to the acquisition by one corporation of the 
issets of any other corporation if such assets do not equal more than the sum 
of 8) million. The term “assets” as used in this paragraph shall not include stock 
in trade sold or held for sale by a corporation in the ordinary course of its 
business, or uniniproved real estate. 

And, (7) H. R. 9424 be amended so as to provide that it become 
effective January 1, 1957. 

Mr. McHven. The only other question I would like to ask here is in 
connection with the premerger injunctive rights before the Federal 
Trade Commission. 

Isn’t it true that this bill proposes only that the Commission go be- 
fore a court and ask the court for permission to issue a stay order so 
that in the final analysis it would be up to the court to make a deter- 
mination as to whether or not the stay would be issued ? 

Mr. Boyp. As I understand it, Mr. McHugh, and I have before 
me the reprint, I don’t believe that that has been changed, that par- 
ticular portion. It says— 

That any such suit may be brought in any district in which the acquiring or the 
acquired corporation resides or transacts business. Upon proper showing a 
temporary injunction or restraining order shall be granted without bond. 
[t is perfectly true that the district court would issue upon a proper 
showing a temporary injunction or restraining order sought by the 
FTC and there would have to be certain findings made by the court, 
but after that, you would go through the prolonged administrative 
hearing which would not perhaps be consummated until a number of 
years had elapsed and I would assume that the preliminary injunction 
would provide that it would be dissolved upon the issuance, if there 
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should indeed be one, of a cease and desist order or whatever it may be 
by the FTC. But then you would have the usual wrangle of going to 
2 court of appeals from the decision by the FTC and it might be an- 
other 10 or 12 year case and certainly the court would not, in 1 consider- 
ing whether it ought to issue a preliminary injunction, have before it 
the mass of detail which could enable it to make a final order as in the 
case of a civil complaint issued by the Department of Justice. 

Mr. McHvaeu. By that time the Department of Justice would get its 
temporary restraining order. 

Mr. Boyp. But then it would proceed in the court, as you well know. 

Mr. McHueu. But as of the time the court decides to issue that order, 
the Department does not find it necessary to establish the fact there 
has been a violation of law. 

Mr. Boyp. No, the Department of Justice travels on the inside track 
where the FTC travels on the local track. In other words, the De- 
partment of Justice takes the express route by the courts rather than 
the long drawn out administrative hearing. 

Mr. McHueu. Thank you very much. 

Mr. Borp. May I thank you very kindly for the opportunity to ap- 
pear here. 

Senator Dirksen (presiding). Call your next witness. 

Mr. McHvuen. The next witness is Mr. Henry J. Bison, Jr., of the 
National Association of Retail Grocers. 

Senator Dirksen. Would you like to highlight this statement? We 
can include it in its entirety in the record. 

Mr. Bison. I would like to do so. 

Senator Dirksen. Then suppose you go through and summarize it 
for us. 

Mr. Bison. L will be glad to, Senator. 


STATEMENT OF HENRY J. BISON, JR., NATIONAL ASSOCIATION 
OF RETAIL GROCERS 


Mr. Bison. | want to highlight it very briefly, too, because I have 


some other things I would like to say and I know you are pressed for 
time. 


Senator Dirksen. Everybody is pressed for time. 
Mr. Bison. On page 3, we have stated in table A, information which 
gives some idea of the retail grocery industry, that is, in terms of the 
number of grocery stores and number of mdependents. About 95 
percent of the retail food stores are independently operated. 
And on page 4, table B, we give sales by independents as a proportion 
of total grocery store sales. As you see, in 1954, independents had 
about 61.9 percent of total business. 
That is just background in the industry. 
Karly this vear we were concerned over the number of mergers 
going on in the retail food field. So we made a study of significant 
mergers that took place only in 1955, 
We went to work, much as the Federal Trade Commission would do, 
or the Department of Justice would do. We went through the trade 
papers, Poor's and Moody's and corporation reports and all of the 
various sources of information, and obtained from these what we 
thought were significant mergers. We are not saying these mergers 
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ire illegal or harmful or anything but significant because either the 
wequiring corporation was large or they bought out quite a large 
yperation. 

“And we analyzed each one we thought was significant and found 
some 2O different mergers that took place in 1955 which we thought 
were significant. 

Now on page 11, it it shown that 9 acquiring firms were involved 
in these mergers. We found that 1422 food stores were acquired 
that vear, 1955, and that the annual sales volume for those stores was 
sl.2 million. And, of course, that figure we thought was quite sig 
nificant. 

‘There are many mergers in this field which we did not take con 
sideration of, because we did not think they were significant. 

We analyzed what we thought were the general effects on consum- 
ers and it was brought out the great harm that would befall consumers 
if a tendency toward monopoly took place in the industry. 

We, also, pointed out that the food distribution is very close to the 
\merican way of living, and a very important industry. 

We also took up the potential effects on farmers which is of con- 
siderable importance, because as you know, for instance, in the fresh 
produce industry, farmers sell to retail food store operators who are 
-elling produce. And consequently, if you have a concentration of 
buyers in that market, the farmers are certainly going to have a difficult 
time selling their produce. In order to get a competitive price they 
have to have many buyers competing with each other. 

So, consequently, the farmers would be hurt if there developed a real 
severe tendency toward concentration in this industry. 

And then we pointed out other effects which have to do with buying 
power and the abuses of that buying power. 

And then the pyramiding effects. 

I would like to point out one thing that is very important, and that 
is What we call competitive mergerism. 

Once a merger trend starts in industry, many competing units feel 
they have got to merge to keep up with things. “They may not want to 
merge, but their competitors are doing it and they have to get in the 
act some way and pretty fast. They might have a board of directors 

censor them for not doing it. 

It is like a snowball. It goes down the hill and gets larger and 
larger and many times even the people that are engaged in it do not like 
it, but they cannot help themselves—they have to keep up with the 
race some Way. 

That is one of the effects that we want to point out. 

This completes the highlights of the report, Senator. 

I would like to say this about the bill: We have in this report several 
recommendations which coincide with the bill. And, of course, we 
support the bill, but I think really it can truthfully be said that the 
bill will not make a real significant change in the number of mergers 
that are prohibited by section 7. The bill is adjective; it is proc edural; 
it does not make a merger, which is legal today, illegal after the bill is 
passed. 

So, consequently, while it is helpful and while it is in the right direc- 
tion, with certain modifications, so it does not stop mergers that are of 
no consequence, the bill is probably meritorious. But I think it is 
wrong to think it is going to make a tremendous change or going to save 
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industry or stop mergers or anything like that. I do not even know 
that the proponents made that claim, either. I am just trying to state 
our views. 

1 would like to bring up one amendment to the bill that we propose 
to the committee, as a strengthening feature. In that respect, we 
would like to join with the Federal Trade Commission which appeared 
here this morning represented by Chairman Gwynne who advocated a 
change in section 7 so that if the acquired corporation is in intrastate 
commerce, section 7 would apply providing that there may be sub- 
stantial injury to competition or a tendency to create monopoly. 

As we understand the law today, at least the acquired corporation has 
to be in interstate commerce. If it is not, section 7 does not apply. 

We found in this study, in the food field, a very significant trend. 
We found that the mergers taking place in the ret tail food field in- 
volved the acquisition of very highly efficient local operators, multiunit 
operators. They were efficient operators. 

In some areas they were the leaders in their own territory, because 
being very flexible and very close to the people who lived in their ter- 
ritory they were able to lead the parade rather than to follow. 

In almost every merger that took place, a large company acquired 
multiunit operators—not single stores—in local towns and eities and 
metropolitan areas. 

For that reason, we feel that if a merger takes place and the Com- 
mission can show, or the Department of Justice can show, that the 
probable effect of that merger is to substantially injure competition 
or to tend to create a monopoly, it should make no difference whether 
the acquired corporation is in interstate commerce or not. If the 
injury you are trying to prevent is there and it is shown by competent 
proof, then it ought to be prohibited. 

And, therefore, we say that if that is not so, then it may be possible 
in this industry for a ‘large corporation to ‘acepttire local multiunit 
operators in many cities, where they are not in interstate commerce 
and thereby create a monopoly which section T does not presently 
prevent. 

As I understand it, the proposal of the Federal Trade Commission 
would prevent this from taking place. We would like to join in such a 
proposal. 

(The prepared statement of Mr. Bison is as follows :) 


THE MERGER MOVEMENT IN RETAIL Food AND GROCERY DISTRIBUTION 


A FRANK APPRAISAL BY THE NATIONAL ASSOCIATION OF RETAIL GROCERS OF THE 
UNITED STATES 


The National Association of Retail Grocers, familiarly known as NARGUS 
represents food retailers across the Nation. Its membership includes both single- 
store and multiunit operators and ranges in size from giant supermarkets to small 
stores. Some 60 percent have an annual. sales volume between $100,000 and 
$300,000 ; 13 percent are in the annual volume classification of $100,000 or less, 
and 27 percent do an annual business of over $300,000. Nearly 2,700 stores are 
in the $1 million or over class. 

NARGUS members operate all types of stores—cash-and-carry supermarkets 
to credit-and-delivery service stores. About half operate in towns under 50,000 
population and 25 percent in cities over 250,000. Those east of the Mississippi 
River account for 64 percent of the total membership and the remaining 36 percent 
are located west of the Mississippi. 

There are three major buying methods used by food dealers, and NARGUS 
members form a complete representation. Those belonging to retailer-owned 
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buying cooperatives account for 41 percent of the total membership; 30 percent 
belong to wholesaler-owned buying groups (voluntary chains), and 20 percent 
have no affiliation and deal with one or more wholesale grocers. 

As an organization, NARGUS is a federation of 42 State associations with 3 


local affiliates. This form of organization gives to NARGUS a remarkably 
accurate means for feeling the pulse of the industry, either in a particular locality 
through the local organizatitons and members located there, or on a wider scale 
through any number of its State affiliates. As one of the largest trade associa 
tions in the United States, NARGUS is in the favorable position of having 
numerous listening posts in the industry and is, therefore, able to assess the 
influence of current trends whenever and wherever they may arise 


PERSPECTIVE 


The subject of the merger movement now taking place in retail food and 
srocery distribution has been studied by NARGUS for several mouths. In the 
statement that follows our approach has been one of objectivity. NARGUS is 
interested in knowing facts and looking at them without preconceived alarm or 
fear. 

As a national organization, representative of independent food retailing, 
NARGUS might be expected to view the merger movement with a narrow per- 
spective related only to the protection of its members. This has not been done 
for NARGUS firmly believes that whatever is good for the nation is good for food 
retailers. 

The first concern was to determine what effect merger activity will have on 
consumers. It is sometimes said that the consumer is “the forgotten man,” but 
food retailers in daily contact with family purchasers, have always known the 
consumer as “king.” 

In addition, NARGUS appraised the potential impact of the merger trend on 
the farmer. Food retailers feel a close kinship to farmers not only because 
without them food stores would have very little to sell, but because of the 
similarity of the problems facing them. Essentially, the members of both groups 
are independent entrepreneurs with a love of freedom and only limited resources 
to preserve their economic status. To a very large extent the freedom and pros- 
perity of the economy depends on farmers receiving a fair return on their invest 
ment and labor. Any tendency that reduces farm prices below the point of a fair 
return to the farmer is a threat to economic well-being of the Nation. 


BACKGROUND 


In this age of large-scale enterprise, when it is commonplace to refer to the 
“big three” or the “big four” as the dominating influence in an industry, the 
outstanding characteristic of retail food distribution is the large number of 
business units in the field and the absence of any single concern with power to 
exert a controlling influence. 


TABLE A 
Total nurnber| Independent 
of grocery stores 
stores 
1929___- : ee = edd = aah mi 307, 425 1) 
Reins .ocekcs 7 a P ‘ ‘ ‘ 387, 337 
PN {es ha . : . aa 377, 939 355, 389 
1953... =o . ‘i 358, 336 340, 004 


' Not available. 


In table A, above, an “independent” is defined as the owner or operator of 
either a single store or several stores up to and including 10. As shown, in 1948 
there were 377,939 retail grocery stores in operation. This does not include vari 
ous kinds of food stores such as confectionery stores, meat markets, bakery stores, 
and delicatessens. Ninety-two percent of the 377,939 grocery stores operating 
in 1948 were owned or controlled by single-unit operators. Ninety-four percent 
were operated by retailers owning 10 or less stores. In 1953 the percentage of 
independent stores increased to 5 percent of the total grocery stores in service 
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In judging figures on total number of stores it should be noted that from 1939 
to 1953 the number of stores decreased approximately 7 percent, while during 
the same period total srocery-store sales increased approximately 44, times. 
This reflects the well-known fact that there has been a trend toward large selt- 
service supermarkets with high sales volume. 

Since all but 5 or 6 percent of .the total number of grocery stores are operated 
by independents, it is not surprising to find the absence on a national scale of any 
significant concentration of sales in the hands of one concern. 

There are now three retail erocery concerns having a sales volume of over $1 
billion a year. The largest has an annual sales volume currently running about 
“4.5 billion, with approximately 4,100 stores. The second largest accounts 
for about $1.9 billion and has approximately 2,000 stores. Estimated 1955 sales 
for the 3 largest companies show they have about 20 percent of the total market. 
This concentration factor, however, is based on national sales. In some metro- 
politan markets, especially around large cities, their sales may account for a 
larger proportion of the particular market. 


TABLE B 


| Dollar amounts in millions] 


Tetalgro- | Sales by 
cery-store | independ- Percent 
Sales ents 

1948 ; . sake ob $24, 770 $16, 238 | 65. 6 
1951___ ; . ‘ oe 30, 346 19, 628 64.7 
1952___ 7 , t 32, 238 20, 632 63.7 
1953 . : 33, 623 21, 219 | 63. 2 
1954 6 eae as 34, 993 21, 636 61.9 


The above table shows the Sales for retail srocery stores only. It does not 
include sales for the various kinds of food stores previously described. 

Table B shows the proportion of total grocery-store sales held by independents 
over a 6-year period. Again, “independent food retailer” is defined as the owner 
or operator of either a single store or several stores up to and including 10. 
Tiis definition is admittedly arbitrary, but it fits NARGUS membership, many 
of whom operate several stores. It is also in harmony with the more popular 
conception of a chain to include only those organizations with 11 or more stores, 

As table B indicates, “independents” account for about 62 percent of total 
srocery-store sales. These figures were taken from the 1948 census of business, 
and the Department of Commerce furnished the data for more recent years. 

The loss in national market share which the independents suffered in the 6- 
year period from 1948 to 1954 ay not be alarming, but neither can it be ignored, 
A trend toward concentration in retail food distribution is a matter of concern. 
No group of products or commodities is more sensitive in determining the cost 
of living than the food products purchased in retail stores for the family table. 
Vigorous competition among a large number of food retailers is essential to hold- 
ing food prices down and assuring farmers a competitive market in which to sell 
their products. The communistice revolution in Russia proved, as history has 
done for centuries, that any group which controls food distribution controls the 
entire country and its people. This is the most practical reason why a sustained 
trend toward concentration in food retailing is not just an economic threat, but 
a social and political one as well. It would be disastrous to let such a trend to- 
ward concentration continue in retail food distribution until it actually posed 
a threat to the American way of life. 

To prevent confusion on this point, harmful concentration can be prevented 
Without stifling growth or bigness. Bigness by itself is not necessarily evil, but 
‘neither is it necessarily efficient. The question is not whether bigness is good or 
bad, but whether competitive opportunity is such that any business, regardless 
of size, can be displaced if it becomes too inefficient. Keeping open the channels 
of opportunity to business, irrespective of size, will let efficiency determine suc- 
cess, In this way encouragement will be given to the incentives that provide the 
creative initiative upon which a high standard of living rests, 


MERGER ACTIVITY IN 1955 


The word “merger” is used here not in its narrow technical meaning but 
rather as it is commonly used. This study covers actions by which retail 
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food stores that were independently operated are brought under the ownership 
and control of a single management. The arrangements used in such acqui- 
sitions are outside the scope of this study. It is recognized, however, that 
this aspect has an important bearing on the entire subject. Notwithstanding 
his, and because of limitations in time and resources, the investigation was 
imited to surveying what is referred to as “acquisitions” and the probable 
results that may flow from a trend of this nature without respect to the corporate 
iction used in each case. 

In addition, and for the same reasons, this report is confined to mergers that 
ippear to be significant either because of the importance of the acquiring firm 

- the acquired firm in the market. NARGUS, like others investigating this 
natter (including agencies of the Federal Government) was handicapped by 
the lack of adequate informaton. 

No one knows how many mergers took place in the retail food industry in 
1955. There may have been hundreds where closed corporations and firms op- 
erating as individual businesses were involved. Data involving these types of 
husinesses are largely unknown, but this is not fatal to an intelligent considera- 
tion of the matter. Primary concern is with what can be called important 
mergers, 

The following is a brief description of these mergers. 


I 


On November 25, 1955, it was announced that W. Garfield Weston and asso- 
ciates purchased controlling stock interest (283 percent of its common stock) 
in the National Tea Co. Mr. Weston heads George Weston, Ltd., of Toronto, 
Canada. This firm makes and distributes a large number of food products 
in Canada. In the United States, it operates as a subsidiary the Weston Bis- 
cuit Co. with seven plants. The Southern Biscuit Co., of Richmond, Va., and 
the American Biscuit & Cracker Co., of Tacoma, Wash., are divisions of the 
Weston Biscuit Co. They were purchased in 1948. Also in 1948, Weston, Ltd., 
purchased a controlling interest in Loblaw Groceterias, Ltd., which operates ap- 
proximately 150 food stores in Ontario. Loblaw Groceterias, in turn, owns a 
controlling interest in Loblaw, Inc., which has about 146 supermarkets in New 
York, Pennsylvania, and Ohio. Loblaw, Inc., with assets of over $26 million, 
has annual sales in its stores of about $200 million. The parent corporation 
had assets in 1954 of over $47 million. 

National Tea, controlled by Weston, operates over 769 stores in almost 400 
cities in 18 States across the central part of the United States. In 1954 its 
ussets exceeded SSS million. Its executives expect its sales to reach $520 
inillion this year. The combined operation of National Tea and Loblaw, Inc., 
will produce annual food stere sales in this country of about $720 million. The 
combination of both these retail operations make it the fourth largest food re- 
tail organization in the United States with approximately 915 stores in opera- 
tion in this country. 

National Tea, before acquisition by the Weston interests, had itseir acquires 
a number of independently operated food stores. In August 1955 it announce= 
the acquisition of nine stores operated by the H. A. Smith Co., in Micn:s.... 
These 9 stores had an annual sales volume in excess of $10 million. 

The following month it purchased 12 supermarkets in Memphis, Tenn., and 
additional stores in Jackson, Tenn., and Columbus, Miss. The annual sales of 
these stores are reported to be approximately $15 million. 


Ir 


The rapidity with which a retail food market can be altered competitively 
through mergers is vividly demonstrated by the activity of ACF-Brill Motors. 
A year ago this company, which formerly manufactured buses, was unknown 
in the retail food industry. But in the space of a few months and by means of 
a series of rapid mergers and acquisitions, Brill has gained control over approxi- 
mately 135 supermarkets with annual retail food sales of over $240 million. 

The following is a brief description of the recent acquisition activities of 
‘rill in food distribution: (@) Bought 50 percent controlling interest in Wrigley 
Stores, Ine., which operates 60 supermarkets in Detroit, with an annual sales 
volume of approximately $100 million; (b) acquired control over Abner A. 
Wolf, Inc., a wholesale food distributor, with annual sales reaching about 
S80 million, supplying independent retail grocers in Detroit; (c) consolidated 
its retail operation in Detroit with control of approximately 33 supermarkets 

79425—56———_23 
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formerly operated by Big Bear Markets of Michigan; (d) acquired capital stock 
of Humpty Dumpty Supermarkets with 31 supermarkets in Oklahoma City and 
Tulsa; (e) made arrangements for acquiring 13 supermarkets and an associated 
wholesaler operating under the name of William Edwards Co., all doing busi- 
ness in Cleveland, Ohio. 

Thus, in the short space of a few months, ACF—Brill initiated a combination 
of 2 independent wholesale grocery concerns and 4 local retail grocery dis- 
tributors operating some 137 stores with an annual sales volume around $200 
million. The total assets of ACF—Wrigley Stores, Inc., its sew name, is approxi- 
mately $40 million. 

III 


The largest concern in the retail food field which has been an active participant 
in the merger movement last year is the Kroger Co. With about 1,630 stores 
in 13 States, its current annual sales are expected to reach $1.2 billion. In 
1954, it had assets totaling approximately $190 million. 

In May 1955 it announced that Kroger had taken over Henke & Pillot, Inc., 
which operated 29 food stores in Texas, 19 of which were in Houston. This 
company, which also had a bakery and a meat processing plant among its 
operations, owned assets in 1954 of $8.8 million. 

Following out its entry into Texas with the purchase of Henke & Pillot, 
Kroger purchased Childs Food Stores, Inc., which operated 25 supermarkets in 
Texas, Arkansas, and Louisiana. In 1954, with assets of $3.6 million, Childs’ 
sales were $23.5 million. 

Kroger also strengthened its position in Wisconsin by purchasing Krambo 
Food Stores of Appleton, with 25 supermarkets in operation in that State and 
G more under construction. 

IV 


In terms of present sales volume, American Stores Co. is fifth in size. It 
operates about 1,015 stores of which around 500 are located in Pennsylvania. 
It also does business in the States of New Jersey, Maryland, Delaware, Virginia, 
West Virginia, and the District of Columbia. Its current sales volume is around 
$645 million and has assets of over $120 million. 

Toward the close of last year, American Stores announced the purchase of 
the Market Basket Corporation of Geneva, N. Y. This company operated 92 
food stores in north-central New York and had an annual sales volume approach- 
ing $31 million. Prior to this acquisition, American had some 123 stores in 
New York. With the addition of 92 more, its position in this State will be 
strengthened considerably. 

v 


Colonial Stores, Inc., another large multiunit food retailer with headquarters 
in Atlanta, Ga., also was engaged in important food store acquisitions last year. 

This company has over 418 stores located in about 11 States, including Georgia, 
North Carolina, and Virginia. Its current sales are in excess of $300 million 
on an annual basis. Total assets for 1954 were almost $44 million. 

Colonial acquired Albers Supermarkets, Ine., in June 1955. This concern 
operated some 65 supermarkets in Ohio and Kentucky. Albers total annual 
sules were over $88 million and it had assets in 1954 valued at about $15 million. 

In addition, Colonial acquired Stop & Shop Enterprises of Indianapolis, Ind., 
which operated 14 supermarkets. These stores sold annually about $25 million 
worth of merchandise. It also operated a store in Louisville, Ky. 


VI 


Winn & Lovett Grocery Co. is another large food retailer operating in the 
South which has made major acquisitions. With over 300 stores, its current 
annual volume is around $270 million. It has assets in excess of $41 million. 

In November 1955, Winn & Lovett acquired Dixie Home Stores with 116 stores 
in Georgia, South Carolina, and North Carolina. In 1954 the acquired firm had 
annual sales of over $78 million and assets over $10 million. 

In May of last year, Winn & Lovett purchased eight food stores operated in 
Mississippi by Penny Food Stores. This was followed 1 month later by the 
acquisition of Edens Food Stores which had 33 stores in South Carolina, and 
2 months after gaining control over Edens, Winn & Lovett announced its acquisi- 
tion of 15 additional stores in South Carolina operated by Ballentine Grocery Co. 
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Thus, Winn & Lovett acquired last year approximately 172 food stores in the 
South that were operated independently, and increased its annual sales volume 
bv about $100 million. 

; vil 


Toward the close of 1955, a merger took place in California which resulted 
in a new firm by the name of Dolly Madison International Foods, Ltd. This new 
concern Was created by combining a 44-unit food retailer and another one oper 
ating 9 stores. One of these acquired firms, Lucky Stores, Inc., with assets of 
around $10 million, had annual sales of approximately $45 million. Allen & Co., 
a New York investment banking concern which handled the ACF-Brill mergers, 
also figured in this move. It is reported that Dolly Madison purchased its 
control over Lucky Stores from Allen & Co, 


Vill 


Grand Union Co. operates over 3800 stores in G States. New York is the chiet 
center of its activities where it has about 200 stores. It also operates approxi 
mately 600 truck routes in 33 States involving the sale of food and grocery 
products direct to homes. About 15 percent of its total sales are made in such 
u manner. Its food stores sales are about $200 million per year, while its 
combined assets are in excess of $49 million. 

In January 1955, Grand Union acquired the Square Deal Market Co., which 
operated 12 supermarkets in the Washington, D. C., metropolitan area. Sales 
in 1954 for Square Deal were $18 million and its assets were $2 million. Grand 
Union did not, prior to this acquisition, do business in Washington, D. C. 

The merger activities of these 9 acquiring firms resulted in approxmately 
1,422 food stores operated by some 20 local concerns losing their independent 
existence. It is estimated these 1,422 stores had an annual sales volume of 
approximately $1.2 billion. The total assets acquired is too difficult to estimate 
because reliable information is not available. 


GENERAL EFFEC1 


Any year in which over 1,400 food stores, responsible for more than $1 billion 
in sales annually to consumers, are absorbed by a few operators, must be de- 
scribed as a year of major merger activity in this industry. Examination of the 
mergers studied shows that for the most part highly efficient local multiunit 
operations were taken over. Undoubtedly in many instances the competitive 
consequences have been adverse, especially within local markets where, as in 
Detroit, two units that formerly competed with each other were merged. 

In that particular area, it is also worth noting that the competitive position 
of many remaining food retailers was further weakened because the new combine 
acquired an important low-cost wholesaler through whom independent retailers 
purchase their merchandise. These food operators are now placed in the pre- 
carious position of either continuing to buy from their large competitor or finding 
a new source of supply. 

To a lesser extent this same situation arises with respect to the Weston control 
over National Tea and Loblaw. Weston manufactures biscuits which are sold in 
independent food stores in many areas where National Tea and Loblaw have 
stores. If by means of mergers, sources of supply for food retailers come 
under the control of their major competitors, there arises an indirect as well 
as a direct reduction in competition. Certainly it is not conducive to a healthy 
state of competition for any retailers to be forced, through a combination of 
vertical and horizontal mergers, into a position of dependence on their competitors 
to supply merchandise they sell. 


EFFECTS ON CONSUMERS 


In surveying the broad effect of the merger movement in retail food distribu- 
tion, NARGUS starts with the assumption that not all of those that have taken 
place, considered individually, will have an adverse effect on competition. Actu- 
ally, in some instances a merger may strengthen competition as, for instance, 
when two concerns facing large strong competitors merge in order to improve 
their ability to meet such competition. Therefore, it is necessary to test ques- 
tionable mergers on the basis of the potential market effects in each case. 

Each merger should be examined to determine what if any anticompetitive 
tendencies will occur in the market area it affects. It would be a mistake to 
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conclude that a merger was not harmful because the merged combination ac- 
counted for only a relatively small proportion of total national grocery store sales. 
Consumers in Detroit or Atlanta are entitled to purchase their food needs under 
competitive conditions in their local market. The relevant market for study 
is that affected by the merger, for it is there that its competitive consequences 
will be felt. This approach sometimes raises the difficult problem of finding 
the boundaries of a particular market, but this must be done if consumers are to 
be protected. 

In the retail food industry this principle is particularly important, because 
the housewife usually purchases her family’s needs from stores in the area where 
she lives. Her opportunity to shop freely is not determined by market shares or 
rank of large companies measured on a national scale. In retail food distribu- 
tion, the largest concern controls approximately 10 percent of the total market 
and this has misled some into believing that the acquisitions which have taken 
place raise no serious competitive consequences. 

The present Federal statute prohibiting harmful mergers (primarily sec. 7 of 
the Clayton Act) seems adequate in this particular respect since it applies “in 
any line of commerce in any section of the country” where there may be a sub- 
stantial lessening of competition or a tendency toward monopoly. It is urged 
that, both the Department of Justice and the Federal Trade Commission exercise 
their jurisdiction with relation to mergers of retail food concerns in a manner 
that takes into account the relatively narrow geographic limits of the markets 
that prevail in this industry. 

In addition, it is recommended that these governmental agencies apply the 
statute with careful regard for the fact that it was intended by Congress to 
prevent a probable future lessening of competition and not necessarily an actual 
immediate effect. It is not in keeping with the basic purpose of the law to adopt 
an enforcement policy which requires an actual injury to competition before 
naeting. Here also the statute seems adequate, providing it is vigorously as well 
as intelligently administered. 

This means timely action, avoiding insofar as possible long drawn out pro- 
ceedings during which the lethal effects of the merger are allowed to take place. 
Where the merged companies control such a substantial share of the relevant 
market that there exists a probable future injury to competition, extensive and 
prolonged examination into actual market effects of a merger serves to delay, 
unnecessarily final disposition of the case. When this happens it results in an 
instance where “justice delayed is justice denied.” 


EFFECTS ON PRODUCERS AND PROCESSORS 


Attention has been directed to the need and desirability of testing each ques- 
tionable merger by considering its probable future consequences in the particular 
market where it takes effect This should be done from the point of view of 
protecting consumers. 

However, there is another point of view to consider. This relates to the impact 
the present merger trend in retail food distribution has on producers and 
processors. 

The interest of the nation is concentrated now on devising a program that will 
aid farmers to attain a larger share of the prosperity which other segments of 
the economy enjoy. It is generally acknowledged that farm families have not 
earned sufficient income to keep up with current prosperity. This situation is 
one of national concern not only for reasons of elemental justice, but also be- 
eause it is doubtful if the present prosperity can continue with farmers being 
squeezed as they are now. 

In view of this situation, what implications are raised by the present merger 
trend in retail food distribution? Since the necessary result of such trend is 
to accentuate the concentration of buying power into fewer hands, it is clear 
that farmers will be adversely affected. Producers must sell in a truly com- 
petitive market to receive a fair price for their products. Any pronounced 
tendency toward concentration of retail food sales in the hands of few giant 
distributors cannot be anything but adverse to farmers’ interests and those of 
the public generally. 

Already there is substantial evidence of danger in the fresh produce industry. 
Last November, at a meeting of the Western Growers Association fear was voiced 
that the trend of mergers by retail grocery combines was placing many farmers 
as well as jobbers and shippers in a precarious position. It was charged that 
there is considerable danger of large buyers offering a price below the market, and 
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when it is refused, withdrawing from the market. Since the products for sale 
are perishable, action like this lasting only a few days can produce the result 
of forcing the grower to sell at the buyer’s price. 

The charges made at this meeting of western growers were denied, but irre 
spective of whether they are true, it is clear that unrestrained mergers of retail 
grocery stores can create the power to squeeze growers especially during the 
critical shipping season. The mere existence of such power involves a serious 
threat to agricultural groups. Once there arises a substantial concentration of 
buying power, so as to make it possible for one or more large buyers to manipulate 
the going market price at which produce is sold, it will become virtually im- 
possible to prevent recurrent abuses and the harm they create. The only adequate 
safeguard against this is to prevent the concentration in buying power that 
makes such abuses possible. As has been shown, a partial survey of mergers 
in this industry last year resulted in a few large firms taking over previously 
independently operated facilities responsible for over $1 billion worth of retail 
food sales. It would not take long, if this trend were to continue, before domi- 
nation by mass buyers of the produce markets could very seriously threaten 
the existence of growers. 

OTHER EFFECTS 


It is equally possible that similar abuses of buying power would be practiced 
in the purchase of processed and manufactured products. Canners and manu- 
facturers of branded merchandise, faced with the loss of a sizeable portion of 
their market, could be forced to sell at the buyer’s price. Already there is evi- 
dence of a growth in discriminatory pricing in favor of large buyers. Retailers 
who compete with such favored competitors cannot withstand the squeeze any 
better than can farmers and growers. 

Since the prices retail food merchants pay suppliers for processed and manu- 
factured products run about 85 percent of the prices consumers pay at the store, 
the competitive strength of nonfavored retailers will be lessened if they are 
unfairly discriminated against by suppliers and manufacturers. In a market 
where the net profit is often only 1 or 2 percent of net sales, a discrimination of 
only a fraction of a cent on an item can be a serious disadvantage. 

There is no argument against manufacturers passing on to large buyers actual 
cost savings reflected in their purchases. These price differentials are justified, 
but price discriminations occur where a favored buyer pays less for his mer- 
chandise because of the coercive influence of his buying power on a supplier 
who cannot afford to deny the favoritism. 

Consumers are injured by discriminations not only because they deprive the 
majority of retailers of their ability to compete in a market, but also because 
the favored buyer-distributor is under less economic compulsion to reflect his 
price advantage in the form of lower consumer prices. If instead of a discrimi 
nation, the supplier offers the price cut proportionately to all his buyers com- 
peting in a market, then competition is likely to force a compensating reduction 
in resale prices charged by such buyers to their customer, the consumer. In 
some cases it has been shown that a large buyer used a discriminatory advantage 
in a harmful manner by helping it to obtain a dominant position in the market. 


PYRAMIDING EFFECT 


One of the most alarming features of the present merger movement in retail 
food distribution is that it leads to “competitive mergerism” where one merger 
leads to another until the process develops into a floodtide. The desire by com 
pany executives to protect their market position in the industry is almost irre- 
sistable. It then becomes a matter of self defense and agents are sent into a 
market to find efficient operations which can be acquired. The pyramiding of one 
merger on top of another brings about a strong influence promoting concentration 
of economic power out of proportion to normal industry development. The more 
desirable and stabilizing growth through internal means, based on superior 
efficiency and technological advancement is supplanted by a merger race that 
upsets the sound development of the industry. If allowed to continue, undesir- 
able mergers even from the point of view of the companies themselves will take 
place, and the result may well be losses to stockholders as well as unemployment 
for many workers. It is not likely that an industry held in the grip of such 
evil can remain efficient, promote cost saving innovations in techniques, stabilize 


employment, and perform the other functions and responsibilities that society 
imposes On it. 
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TAX IMPLICATIONS 


Another important cause of undesirable mergers is the present Federal tax laws. 

The current high rates on individual and corporate income place a heavy 
burden on all businesses. But the burden is particularly heavy on small and 
medium size concerns in a market experiencing such growth as that in retail 
food distribution. The tax structure multiplies the difficulties food retailers face 
in acquiring capital for current needs as well as for expansion purposes. As a 
general rule, these retailers depend to a large extent on retained earnings for 
improvement and expansion purposes. And, because their access to the capital 
market is limited, they frequently pay higher costs for borrowed capital. 

At the present time, the first $25,000 of corporate income is taxed at 30 percent, 
and all additional income bears a 52 percent tax. The ability of independent 
enterprise to acquire the capital it needs to grow would be substantially increased 
if the present 22 percent surtax on corporations was applied to income in excess 
of $30,000 (instead of $25,000 as at present) for the current taxable year, with the 
provision that each year this amount be raised until it reached at least $50,000 
for the taxable year beginning in 1960. The effect would be to.encourage inde- 
pendent enterprise to expand with the market and discourage mergers induced 
by the inability of such enterprise to acquire needed capital. The loss of revenue 
to the Government would be more than offset by the advantage to the competitive 
economy in preventing increasing concentration of markets by very large 
concerns. 

There is also a need to consider the adverse effect that income, estate and 
capital gains taxes have in encouraging mergers that are uneconomic from the 
industry’s point of view and undesirable from the public interest. 

The present rates and administration of these taxes combine to create a 
strong pressure on major owners of closely held retail food businesses to merge 
with large concerns. The tax incentive on such owners is considerable. And the 
more successful they have been in building the value of their business, the 
greater is the pressure on them to sell out or merge. This is perhaps one of the 
major reasons why so many mergers in this industry resulted in highly success- 
ful local grocery operations being acquired. The present tax laws have the 
effect of encouraging such acquisition. 

This comes about when the value of the stock held by the major owner places 
him in a high estate-tax bracket. When this stock is his largest investment 
holding so that he does not have other assets sufficient to pay the estate tax, 
and the marketability of such stock to the public is narrowly limited (if such 
a market exists at all), continuation of the business may impose an economic 
hardship on his wife and family who survive him. The tax on an estate of 
$400,000 could amount, under current rates, to almost $100,000. To pay this 
might require the redemption of all his stock from the financial resources of 
the business. If it could not meet this burden, a distress situation would 
develop, not only for the heirs of the owner but for the business as well. In 
addition, in situations where a major owner of a closed corporation dies, the 
Treasury Department can place a high valuation on the stock, making the estate 
tax that much greater. Thus, if such an owner were to remain in business and 
retain his holdings, the taxes his estate would have to pay could leave his heirs 
with little or nothing. 

However, should he sell his stock to a large concern, which could pay a 
handsome price for reason of its financial strength, the gain from such sale 
would be taxed at a rate of only 25 percent, or he could exchange his stock for 
valuable marketable securities of the large acquiring concern and pay no tax 
at all. As an added inducement, he could enter into a personal service con- 
tract with the acquiring corporation at a high salary for a given number of 
years. An instance of this was reported as an aftermath of the ACF-Brill 
mergers when some former operators of concerns taken over by Brill entered 
into 5-year contracts under which they received $75,000 per year. 

So great is the tax incentive on owners of closely held local retail food con- 
cerns to sell their interest to (or merge with) large operators that it is more 
than probable Federal tax laws and their administration by the Treasury 
Department played an important part in encouraging the present waive of 
mergers. In effect, the tax laws are motivating the very economic concentra- 
tion which the antitrust laws are designed to prevent. These laws are now 
working at cross purposes insofar as mergers are concerned. 
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COMMENDED PROGRAM FOR PREVENTING FURTHER HARM CAUSED BY MERGERS 


The harm referred to here is twofold. First, there is lessening of competition 

retail food distribution. Second, there is the undesirable concentration of 
economic power. toth are inevitable consequences if the tide of mergers in 
this industry continues as it bas in 1955. Last year over 1,400 food stores 
selling annually in excess of $1 billion were acquired through a waive of merger 
activity by a small group of large concerns. So far in 1956 there has been no 
sign of an end to this alarming trend. Its further continuation will increase 
the heavy toll of stores already taken over. Vigorously competitive distribu 
tion of food and grocery products to consumers is so essential to the welfare 
of every American, so necessary to the stabilization of the cost of living and 
farm income, and so indispensable to the preservation of free Competitive op 
portunity, that urgent steps are required to stem the tide of mergers in this 
industry which now threatens the Nation. The following are the actions 
recommended to meet this threat. They are not all that can be suggested, and 
NARGUS may add to them at a later date. 


NARGUS RECOM MENDATIONS 


1. The officers and directors of NARGUS pledge the resources of this asse 
ciation, together with their time and energies, in aiding independent retail food 
merchants to become stronger and more efficient operators. They will endeavor 
to give every legitimate assistance possible to enable them to grow in size 
and service to the Nation. They will call on all those who supply and work 
with independent market operators to cooperate in a joint effort directed to- 
ward these ends. They will work with suppliers, their representative groups 
and all others who desire, as they do, to preserve competitive opportunity and 

igorous economic rivalry in this industry. They will endeavor to prevent a 
dangerous concentration in the industry from robbing the consumer and squeez- 
ing the farmer. 

2. In keeping with these principles, we recommend to the Congress the fol- 
lowing proposals as being the minimum necessary to preserve vigorous competi 
tion in retail food distribution. 

(a) Amend the Clayton Act to provide that section 7 (the merger provision) 
shall apply where either the acquiring corporation or the acquired corporation 
is engaged in commerce. Under present law both corporations must be engaged 
in commerce. In retail food distribution, this requirement creates a serious 
loophole in the act, because it has the effect of allowing acquisitions of local 
retail food distributors by large interstate concerns that would otherwise violate 
the act. 

The purpose of section 7 is to prohibit mergers that may substantially lessen 

mnpetition or tend to create a monopoly in any section of the country. It cannot 
be doubted that swallowing up local retailers operating only in intrastate com- 
merce can produce the evil effects on competition which the act was intended 
to prevent. As already shown, many of the questionable mergers previously 
considered in this statement involved the acquisition of local concerns. Consid- 
ering the large number of local enterprises in retail food distribution and their 
importance to preserving vigorous competition within local markets, it is essential 
to make the law applicable whether or not the corporation to be acquired is in 
nterstate commerce, 

(b) Amend the Clayton Act to require that merging corporations with com- 
bined assets of $10 million or over notify the Attorney General and the Federal 
Trade Commission at least 90 days before the proposed merger is to take place. 
The amendment should require that the parties provide the enforcement agencies 
vith such pertinent information as the statute generally describe, providing it 
is requested within 30 days after the notice of the proposed merger is filed. This 
umendment should also contain a procedure for preventing the merger if there 
s a failure to give notice, or a failure to file the required report. Since this 
proposal will not require approval by the Department of Justice or the Federal 
Trade Commission of a merger before it can take place, it should also be made 
clear that failure of either agency to act will not be construed as approval of 
the merger or affect its right to institute proceedings against the merger at a 
later date. 

Premerger notification and reporting of this type is not an unreasonable re- 
uirement. In essence, it merely prevents the merger from taking place for 
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90 days and provides for filing essential information by which its competitive 
consequences may be judged. At present the Government obtains its information 
from financial periodicals, trade journals, and other publications which at best 
is most unsatisfactory. The proposed changes will save the agencies time, effort, 
and expense, and aid considerably in more effective enforcement of the present 
law. 

(c) Amend the Clayton Act to give the Federal Trade Commission authority 
to seek court action preventing a proposed merger from taking effect, and where 
it has already taken place to ask for a court order preventing the commingling 
of the assets and facilities of both firms until a decision is reached on the legality 
of the merger. 

The wisdom in giving the Federal Trade Commission this additional power is 
obvious. The intent of the law is to prevent injuries to competition that arise 
out of harmful mergers. Once the acquired company is swallowed up and dis- 
appears, it is practically impossible to restore preexisting competitive conditions. 
Pending a determination of their illegality, the Commission should have the power 
to prevent harmful mergers from taking place, or where they have taken place, 
to prevent insofar as possible the competitive injury that will result. At present, 
the Department of Justice has authority similar to that which is recommended 
here for the Commission. Because of the divided responsibility in preventing 
harmful mergers between these two agencies, it is desirable that the Commission 
have as much authority in this field as the Department of Justice does. 

(ad) Amend the Internal Revenue Code to provide that the corporate surtax 
of 22 percent be applied to income in excess of $50,000. This can be done on a 
graduated scale each year so that the surtax will be applied on income in excess 
of $30,000 this year, and by 1960 on income in excess of $50,000. 

At present, the surtax of 22 percent is imposed on income in excess of $25,000. 

The normal tax on income of this amount or less is 30 percent. One of the 
most serious problems of independent business today is raising sufficient capital 
for expansion purposes. The application of the 52 percent tax rate to income 
in excess of $25,000 constitutes a serious impediment to the growth of independent 
enterprise. For the same reason it is conductive to harmful mergers. 

(e) Amend the Clayton Act to make cease-and-desist orders entered by the 
Federal Trade Commission final after a lapse of time, as is provided for Com- 
mission orders under the Federal Trade Commission Act. 

This is a long standing weakness in the Clayton Act which the Commission 
has repeatedly recommended be corrected. Under present law a cease-and-desist 
order of the Commission under the Clayton Act does not have full force and 
effect. In many cases the Commission must show a further violation of the law 
before its order can be enforced. 

(f) Amend the Clayton Act to make the meeting of competition an absolute 
defense to a charge of price discrimination only in cases where the probable 
effect of the discrimination is not to injure competition substantially or tend 
to create a monopoly. 

While this recommendation does not deal with the merger provision of the 
act nevertheless, it is needed to prevent harm to competition growing out of 
mergers already in effect. The concentration of buying power in the hands of a 
few which mergers produce, is likely to manifest itself in greater pressure— 
either direct or implied—being placed on manufacturers and suppliers to give 
such large concerns price advantages which they do not deserve by reason of 
cost savings. At present, the meeting of competition in good faith is a complete 
defense to a charge of price discrimination, even where its effect is or may be 
to injure competition substantially or tend to create a monopoly. Under this 
loophole it is gradually developing that this defense applies even where the 
discrimination is given to meet an illegal price, thereby allowing one harmful 
discrimination to justify another. This chain reaction threatens effective en- 
forcement of the Robinson-Patman Act. Where there is a probability of sub- 
stantial injury to competition resulting from a discrimination, it is more important 
to protect the competitive market than to allow, the meeting of competition 
by means of harmful discriminations. Eliminating this loophole in the act will 
help prevent one of the injurious consequences of mergers in the retail food field. 

(g) Increase the appropriation of funds for the Antitrust Division of the 
a of Justice and Federal Trade Commission to be used in antimerger 
work. 

Never before has this association advocated an increase in Government appro- 
priations for any purpose. It does so now only because it feels the need for 


more money to prevent harmful mergers outweighs the usual considerations 
against greater Government spending. 
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Last year was a banner vear for mergers. The increased activity warrants a 
lar increase in the resources devoted to preventing mergers which may 
niure the competitive system. That system is worth what it costs to preserve 
’ It should also be noted that a larger appropriation to prevent harmful 
ergers more than likely will return dividends by making it unnecessary to bring 
nany costly suits to restore competition where monopolistic practices have 


resulted. A dollar spent to prevent harmful mergers may save many times 


hat amount later. If a bad merger is permitted, it may become necessary later 


for the Government to institute expensive antitrust action against the combina 


on in an attempt to recreate competition which the merger destroyed. From this 
int of view, it is cheaper for the Government and the taxpayers to spend now 


what is needed in antimerger work, rather than wait until the damage is done 


ind try to correct it. ae 
We have not specified how much the appropriations for the Antitrust Division 


and the Federal Trade Commission should be increased. This is the prerogative 
of the Senate and House Appropriations Committees who can judge not only 
the need, but the amount of increase which each agency can use most effectively. 


It is urged however, that the appropriations for the next fiscal year devoted 


to antimerger work be substantially increased over the current rate of expendi 


tures for that purpose. This will not necessitate a like increase in the agency's 
total budget, if operating efficiency can be increased and less important work 
postponed. 

3. The final recommendation is that the Attorney General and the Secretary 
of the Treasury order a joint study of the tax laws to determine how these 
laws can be brought into harmony with the policy of the antitrust laws in re- 
spect to mergers. When such a study is completed it is suggested that a report 
of it, together with recommendations, be transmitted to Congress for appropriate 
action. We also urge the Treasury Department to examine its rulings and 
administration of the tax laws for the purpose of taking such action within 
present authority to accomplish the objective of harmonizing antimerger policy 
with tax policy. 

We are mindful of the difficulty this task presents because of the need for tax 
revenues to support Government expenditures and balance the budget. Sound 
liscal policy is essential to national welfare, but so is a sound economic com- 
petitive system which produces the revenue the Government needs. It is illog- 
cal and wasteful for one governmental agency to spend public funds to prevent 
harmful mergers while another encourages such mergers. Today, tax im- 
plications play an important role in whether parties merge. their resources. 
It is not practical to ignore this fact in carrying out the national policy against 
harmful mergers. 

Res; ectfully submitted by National Association of Retail Grocers, 360 North 
Michigan Avenue, Chicago, Il. 

()fficers and Directors: 
A. V. Hokanson, president, Chesterton, Ind. 
Ray Cowperthwaite, treasurer, Bushnell, Il. 
V. L. Browner, past president, Des Moines, Iowa. 
W. H. Crawford, director, El Monte, Calif. 
Seott Detrick, director, Louisville, Ky. 
R. C. Houlihan, director, Ft. Worth, Tex. 
KF. N. McCowan, director, Moscow, Idaho. 
A. Swaringen, director, Concord, N. C. 
Henry Bison, associate counsel, Washington, D. C. 
Marie Kiefer, secretary manager, Chicago, III. 

Mr. McHvuen. Do you think there have been any mergers in the 
retail food industry which should have been stopped but which were 
not because the acquired company was doing a purely intrastate busi- 
ness ¢ 

Mr. Bison. Mr. McHugh, my frank answer to that is, no. I don’t 
know of any merger that should have been stopped. I would like 
to explain it, though. 

In testing whether a merger is good or bad, you have quite a prob- 
lem. You must test the economic ‘effects of the merger in the market. 
You have to know a lot of things about the market in order to arrive 
ata conclusion. It is not just a black and white situation. Sometimes 
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it is difficult. And, of course, we feel that unless a merger is proven 
illegal, it ought to be legal—the burden is on the other side. 

I will not say any of these mergers that took place should have been 
prosecuted. I don't know. I don’t know enough about the situation. 
I don’t know enough about the market situation, how many competitors 
they had, w hether they were leading competitors, whether they were 
dormant competitors ‘and all of the different situations to make a 
judgment. I think it is a very difficult thing to make a judgment on. 

What I am saying is this, that if you take all of these mergers 
together and you add them up and see across the country that 1,422 22 
food stores were acquired in 1 year and that the sales of those stores 
have been about $1.2 billion, you have a trend that anybody ought to be 
concerned with. 

I am not saying they are legal or illegal. It is a trend to be watched 
and watched very c losely, because with 5 years of that you would have 
$5 billion involved. $5 billion is a lot of money. You could not per- 
mit that to continue for 5 years. 

Mr. McHveu. Is it your opinion | that either the Department of Jus- 
tice or the Federal Trade Commission has ever proceeded against any 
of these mergers because the acquired companies were doing a purely 
local intrastate business ¢ 

Mr. Bison. I don’t know the answer to that question. I might say 
this, I was here this morning when you asked, I think it was Judge 
Gawynne, whether he felt that there were any mergers going on in the 
retail food field which ought to be stopped, but couldn't be stopped 
because of the jurisdictional restriction of interstate commerce. 

He answered “no,” after consulting with one of his staff members. 

Well, after he finished his testimony , 1 talked to him out in the hall, 
and asked him about that very question because I thought it was of 
concern to us. And he said that the reason that he gave that answer, 
“no,” as you will remember, was that he was thinking that most of the 
acquisitions that they thought were of real or serious consequence right 
now involved the acquisition of interstate chains—the operator was 
operating in one or more States. 

But I pointed out to the judge that our study of this matter has shown 
that they are not acquiring interstate chams. They are acquiring 
local chains. And that is the thing that I am trying to point out. 
They are not acquiring interstate chains. You do not find A. & P. 
acquiring Safeway. That isn’t done, for they know they are going 
to be subject to section 7 immediately then. But you do find th: at the 
large interstate chains are buying up aggressive operators in these 
loc al towns. 

Senator Dirksen. Those are the people in the metropolitan area 
that may have a dozen or 15 outlets which they have built up to super- 
proportions, and they become money makers / 

Mr. Bison. Yes; and ver Vy suce ‘essful businessmen. 

Senator Dirksen. Pursuant to the suggestion you just made, I am 
inclined to agree w ith you. Ifa large operator operating, let us say, 
in 10 or 15 States sees one of these local chains with a dozen or 15 out- 
lets where the big operator does not operate at all, but simply goes in 
and takes over there, it would be rather difficult, I suppose, to establish 
diminution of competition in a case like that because what they have 
done merely is to take an operation and continue it, of course, under 
larger sponsorship. 
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Mr. Bison. That is right, except in one case, Senator, that we 
studied. In the case of Detroit, 1 might mention ACF-Brill who 
used to make buses—they got out of the business. Why I do not 
know. They may have thought the competition was too tough. 

They went into the retail food field. They bought two local opera- 
tors—multi-unit — ators. Those two operators were competing 
with each other before but they bought them both and put them 
together. Therefore, you have diminution of competition imme 
diately. 

Senator Dirksen. That is right. 

Mr. Bison. And they were ¢ able to buy those. Also, they bought a 
wholesaler who serves the independent retail trade in that city. 

So you can see there is a situation that might possibly—I do not say 
that it does—involve a probable or substantial injury to competition. 

Section 7—this is another point I would like to make—does not 
require general injury over the United States—rather it says in any 
section of the country. 

Therefore, it would seem to me that if you amend the bill to include 
cases Where an acquired corporation is in intrastate, you will be 
viving real force and effect to that injury standard, because clearly 
Section 7 was not directed just to competitive injury throughout the 
whole United States, it was directed to any market area of a substan 
tial nature. 

I do not know, maybe in the Metropolitan area of Detroit you could 
prove a probable substantial injury in that case. I do not know. 

If a company was acquired that was only engaged in the retail 
trade of Detroit, I do not know how the FTC would prove their juris- 
diction in the case. The examiner might throw the case out even 
before trying the proof of injury. 

Senator O’Manonry. You have in this statement which I have been 
glancing over, since returning to the committee, pointed out some very 
salient facts, and it occurs to me to ask whether perhaps you have 
carried these investigations further. 

For example, I find here on page 6 your reference to the purchase 
on the day before Thanksgiving in 1955, by W. Garfield Weston & 
Associates of the controlling stock of the National Tea Co. They 
secured control of National Tea, which I believe was 1 of the 4 or 5 
largest grocery store chains in the United States. 

They purchased control of it by acquiring only 23 percent of the 
common stock which, of course, means that 77 percent of the common 
stock is just idle stock. It has nothing to do with the management 
except through the proxy device. 

But Mr. Weston is the head of George Weston, Ltd., of Toronto, 
Canada, and I think also a British company, although that does not 
‘ippear in your statement. 

In any event, it is clear that we now have an international corpora- 
tion dealing with the distribution at retail of the products grown on 
the farm, bringing about this concentration of purchasing power 
which you mention on page 15. 

It is only necessary to think of the many debates we have had in 
Congress over the last 20 years or so, about the farm problem, te 
evaluate your prediction here that this may eventually have a destrue- 
tive effect upon the grower. 
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The Government has not been able to solve the farm problem by 
emergency subsidy legislation. 

And now we find developing the chainstore which through its 
purchasing power can drive the price of farm products down. They 
can write their own prices. There is no question about that, in your 
mind, is there ? 

Mr. Bison. No, there is not. 

Senator O’Manonry. The evidence which this committee is gather- 
ing now, I think, makes it rather clear that that is happening in the 
meat business. The story of the packer has gone the complete circle. 
The monopolistic conditions that caused the Department of Justice 
to sue Swift & Co. back in the 1920’s and which caused Congress to 
pass the bill giving the Department of Agriculture the power to regu- 
late the packers—these same conditions which caused that step towards 
preventing monopolistic controls are now developing, but from the 
retail end. It has been done from the processing field. 

My question after this long introductory statement is whether or 
not you have had occasion to look into the stock ownership of the 
supermarkets which are springing up in some cities, and which, in 
some cases, are not interstate corporations, perhaps. Have you had 
any chance to look into that ? 

Mr. Bison. Well, Senator, just to this degree: There are super- 
markets which are operated by very large firms and there are super- 
markets operated by medium sized firms. It is almost to the point 
today where almost every grocer who is in business from the volume 
point—, not 2 convenient but a volume standpoint—has to operate a 
supermarket. That is what the consumers want. 

Senator O’Manonry. What I am getting at, do they operate as 
corporations which are owned and managed by the same people or do 
they operate as the large corporation does, in which through the 
wide distribution of stock, management is concentrated in a very 
small handful of the stockholders as in the case of National Tea 
and the Weston firm ¢ 

Mr. Bison. We have made no study of that. 

Senator O’Manonry. You have made no study of that? 

Mr. Bison. No. 


Senator O’Manonry. May I ask you what the Western Growers 
Associates is? 

Senator Dirksen. May I just intrude there for a moment? I was 
curious about that, too. There are a good many of these super- 
markets that are set up now, some that are quite huge. Some, to my 
knowledge, are independently owned by local capital. But to what 
extent are they dependent upon supermarkets ? 

Mr. Bison. You mean the number of supermarkets ? 

Senator Dirksen. Comparatively. Are they reflected in your 
figures here or not ? 

Mr. Bison. That is not in the report, Senator. I am trying to 
understand your question of the total number of supermarkets in 
the United States, what percentage of them are owned by independent 
operators ¢ 

Senator Dirksen. Yes. 

Mr. Bison. I do not know really but I would imagine about 50 


percent. Ido not know. We made no study of it. A good portion 
of them are independently owned. 
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Senator O’Manonry. The National Retail Grocers Association is 
composed of what kind of members? 

Mr. Bison. Independent members. They operate 10 or less multi- 
units—from 1 to 10. 

Senator O’Manonry. Are they operators who own and manage 
their own stores or are they a part of the managerial development 
which we have seen in recent years ¢ ; 

Mr. Bison. For the most part, they own and operate their own 
stores or store. 

Senator O’Manonry. But some of them probably do not own the 
stores they operate? 

Mr. Bison. Some of them do not. Some of them might have several 
stockholders. But most of them are their own operators. They are 
right there in the business and watch it very closely. 

‘Senator O’Manonry. Well, you say here, on page 14, that there 
was a meeting of the Western Growers Association last November, 
which considered the trend toward mergers in the retail grocery 
tield, and the effect upon business. 

Can you tell us what that association was? 

Mr. Bison. I do not know too much about that association, Senator. 

Senator O’Manoney. Was it an association of growers / 

Mr. Bison. It was an association of growers in California and 
Arizona and in that area, who grow lettuce and the other produce 
items. They were looking ahead to what the situation would be if 
they had in their markets, say, five powerful buyers. 

Senator O’Manonry. We have had evidence to this effect: I do not 
know whether it has been called to your attention or not, but there 
have been cases in which these chain stores will call for bids for a 
certain kind of food and then will reject the bids, then put out an- 
other call, and then again reject and they keep rejecting sometimes 
5 or 6 times until they drive the price to the producer down to a level 
that is satisfactory to them, and enabling them to make a profit but 
cutting short the opportunity of the grower to make a profit. That, 
I take it, is what you refer to here. 

Mr. Bison. That is right. 

Senator, we pointed out here—of course, these charges by the 
Western Growers Association were denied—but we pointed out 
whether they are denied, or whether they are not dusted or whether 
it happened or whether it didn’t happen, our concern is that if there 
is a power that is growing up that could practice this abuse, then 
there ought to be something done about it, because you do not wait 
until the monopoly is created. You must do something about it before 
it is created. That is, if you expect to prevent it. 

Senator O’Manonry. You have, certainly, raised the danger signal 
to the agricultural growers of the country, that the mass purchasing 
power concentrated in a few hands will result in the continued de- 
pendence of agriculture upon Goverrment subsidy to exist. It is 
« situation which this committee will give further study to. 

Mr. Bison. It may even result, as you said this morning, in much 
larger Government because I don’t think people of the United States 
will allow the price of bread or milk or cereal or anything else to be 
controlled by 5 or 6 corporations in the United States. 
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So if it does get to this point where that power is created, the Gov- 
ernment is going to have to step in and do something about it, so as 
to preserve competition. 

Senator O’Manonry. The inherent objection of the people of the 
United States is to a managed state. Now, the conditions that are 
developing through the concentration of economic power is that man- 
agement of the economics of the country is falling into the hands, 
first, of private monopolists. And that inevitably will result in Gov- 
ernment taking over. And neither one of them is good. 

Mr. Bison. There is one other point I would like to cover in con- 
nection with this situation which is not particularly germane to the 
bill, and it may be out of order and if it is, I will just ask you to tell 
me so. 

One of the things that we found in our study is that while section 7 
in the antimerger laws is necessary and desirable, it has one fatal 
cleficiency, or at least, a deficiency of some seriousness, so far as we are 
concerned; that is, it does not deal with causes. It deals only with 
effects. 

Our concern here is, why does the small operator, the fellow who is 
operating 10 or 15 stores in a community, sell out to the large inter- 
state chain, not why does the chain buy, but why does this man sell. 
Because in a merger, you know, it takes two people at least—one to 
agree to sell and one to agree to buy. 

We found in talking to these people one of the things which certainly 
is an incentive to these mergers is the tax system. 

To develop that I have stated here, a typical case history to show 
vou what happens in some instances, not all of them, but in some 
instances, and why mergers are taking place in this field today. And 
if I have the opportunity, I would like to read it. 

A is a former chain store manager for a very large operator. He 
developed a strong desire to work “for himself, to be an independent 
businessman. 

In 1936 he opened his first retail food store. Through hard work 
and perseverance his business grew until today he operates 7 retail 
food stores in a city of 100,000 population. 

Although two large interestate chains operate in the city, he has 
had no difficulty in maintaining a strong position in the market. He 
has been able to do this because of his ability, because of the flexibility 
in meeting local conditions, and to some extent because he is well 
known and liked in his community. 

For the past few years he has faced considerable difficulty in main- 
taining his market position in his community. The population of the 
city has grown about 10 percent. And there has been considerable 
shifting of population to the outer fringes of the city. 

These two factors and supermarket merchandising involving a 
costly investment have made it necessary for him not. only to open 
new stores but to remodel and enlarge those he wants to keep in opera- 
tion. This has caused a severe drain on his capital. 

While local banks have been friendly to him, they are unable to 
lend him the money on a long-term basis which he needs for expansion 
and remodeling purposes. 

At the same time, the 52 percent corporate tax rate has left him in 
a position where he is unable to retain sufficient earnings necessary to 
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tinance his needs or to secure an adequate loan. He is, therefore, faced 
with the prospect of a declining position in the market. 

He knows that unless he expands with the market in his area, so as 
to retain the same general relative market position with respect to his 
large chain competitor, that the value of his business will decrease. 
He has no desire to see this trend in his business take place and would 
<ooner sell his business before its value is seriously impaired. 

In this business, you either expand or you die because you have got 
to expand with the population; you have got to expand or you will 
dry up and wither away. 

A, therefore, faces another difficult problem, however. He is 55 
vears old. His wife has recently passed away. Because of his hard 
work and ability and also because of the substantial increase in dollar 

value, the value of his business has risen substantially. 

A major portion of his assets is in stock he holds in the company 
which he founded, for he is its major owner. The fair market value 
of this stock is very difficult to determine because there is no active 
market for it. 

While the value of his net estate cannot be stated with assurance be- 
cause of the situation mentioned above, the Treasury Department may 
place such a value on his stockholdings in his company so that his net 
estate will be worth over $500,000, 

On an estate of that size, the Federal estate tax after allowing for 
the maximum credit of State and death taxes would be in excess of 
$60,000, His cash, insurance, and other liquid assets are substantially 
inadequate to pay administration costs, funeral expenses, et cetera. 

While existing law permits a corporation to redeem without adverse 
tax consequences a stock suflicient to pay these expenses, still, the cor- 
poration of which A is the major owner does not have on hand the cash 
with which to redeem the stock which A’s estate will need to liquidate. 

The risk is that his death may force the sale of the stock on terms 
which will make it a salvage operation and at great cost to A’s estate 
or heirs. 

It is true that insurance could provide the cushion of cash to meet 
such contingency but this is not always practical. 

Faced with these problems, A receives a very attractive offer from 
a large chain, and an arrangement is worked out where the trans- 
action takes the form of a tax-free exchange of securities. A eventu- 
ally receives stock in a large chain which is far more marketable than 
the stock he has in his own company. And even if A should be taxed 
on the gain, as a result of selling out, the maximum rate applied is 25 
percent. 

In addition, the chain is willing to enter into a personal service 
contract with A, for a period of 5 years at an attractive salary. 

Thus, A is faced with a major problem on all sides that a 
not only his business but his estate as well. And having received : 
most attractive offer to buy his company, which will profit him h: ne 
somely, he concludes that the conditions which he finds in existence 
leaves him with no alternative but to sell out. 

This case history presents one of the major reasons for the incentive 
to mergers. For several reasons independent businessmen have a 
very difficult time today getting capital to expand. 

First of all, the corporate tax rate is high. And, secondly, the 
personal income tax rate is high. And you have double taxation of 
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dividends—you have the excess earnings covered by section 102 and 
other things. 

And then, finally, the estate tax. Where a large portion of his 
assets are in closely held stock, a retailer faces a very difficult problem 
should he die and the Treasury Department places a high valuation 
onthe stocks. He would have to pay the tax and liquidate the company. 

So we would like to say that in considering mergers, if you are 
going to do something really effective about it, you have got to con- 
sider not only the antimerger laws which deal with the effects but 
you have to consider the causes for mergers. 

One of the great causes is the tax situation; the crying need for 
tax relief for small business. I think, from my observation and my 
limited experience, that the tax laws and the antitrust laws are not in 
harmony today. 

Senator O’Manoney. I think you are quite right about that. 

Mr. Bison. That concludes my statement. 

Senator Dirksen. It is a very restrained statement, a very excellent 
statement, I would say. 

Mr. Bison. Thank you. 

Senator Dirksen. It will be very useful. And certainly all of these 
figures that you compiled will be a good guideline for the committee. 

Mr. Bison. Thank you again. 

Senator Dirksen. The next witness is Mr. Smith. 

I see that you have a prepared statement. We can insert your state- 
ment in the record, if you like, in its entirety and then to avoid 
wherever possible repetition and redundancy, maybe you would like 
to highlight it and give us what you think is the crux of this matter. 


STATEMENT OF MILTON A. SMITH, ASSOCIATE GENERAL COUNSEL, 
CHAMBER OF COMMERCE OF THE UNITED STATES 


Mr. Smiru. The chamber expresses general opposition to the bills 
pending before the subcommittee which will give the Department of 
Justice and the Federal Trade Commission broad new powers with 
regard to corporate mergers and asset acquisitions. 

The statement directs attention primarily to H. R. 9424 because 
we think that bill points up all of the considerations that are basic 
to the other bills. 

We have two fundamental objections to the provisions incorporated 
in H. R. 9424. 

One of them is that the bill provides for an unwarranted extension 
of governmental regulation of a broad range of business transactions 
under the guise of more effective antitrust enforcement. 

And second, that the bills aggravate existing dual or overlapping 
jurisdiction over business in the antimerger field. 

We feel that H. R. 9424, in its provisions for submitting reports 
by business concerns and in the conduct of investigations and com- 
piling of data and conduct of enforcement proceedings, provides for 
considerable duplication and overlapping. 

In several respect the bill contravenes the important recommen- 
dations which were made by the Commission on Organization of the 
Executive Branch of the Government, the Hoover Commission. 
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Senator O’Manoney. May I interrupt you at this point? I observe 
that you are the associate general counsel of the chamber of commerce 
of the United States. 

Mr. Sirn. Yes, sir. 

Senator O’Manoney. How did the chamber of commerce of the 
United States reach the conclusions which you are expressing in this 
testimony ¢ 

Mr. Smirn. We have a broad statement of policy on principles 
applicable to the antitrust laws. We have also had board of directors 
consideration of the particulars. 

Senator O’Manonry. Does the board of directors take consideration 
of this statement ? 

Mr. Smirn. This specific statement’ This specific statement was 
not presented to our board of directors, no, sir. 

Senator O’Manonery. Can it be said then that you represent the 
United States Chamber of Commerce ¢ 

Mr. Smiru. Yes, sir. 

Senator O’Manoney. By what authority / 

Mr. Smiru. By authority of action of our board of directors on a 
report from one of our committees with reference to the proposals 
to increase appropriations to the Federal Trade Commission and the 
Department of Justice for increased activity in the antimerger field. 

Senator O’Manoney. But that was with only respect to appro- 
priations and not with respect to legislation / 

Mr. Smiru. The pending proposals were under consideration at the 
time that report was made. 

Also, the chamber filed a statement before the House Judiciary 
Committee in opposition to these bills, which was—— 

Senator O’Manoney. I am anxious to know how it came into being. 

Mr. Smirn. What? 

Senator O’Manoney. I am anxious to know how that statement 
came into being; in other words, what is the proof that you actually 
represent the chamber of commerce 4 

Mr. Smirn. Well, the fact that there have been various committee 
actions, and board of director actions, on the basis of general policy, 
all reported to our membership, and we just had consideration of 
our antitrust policy, at our annual meeting on the 1st of May, this year. 

Senator O’Manoney. Will you file for the committee the names of 
the members of the board ? 

Mr. Smiru. We will be happy to, sir. 

Senator O’Manonry. And the corporations that they represent ? 

Mr. Smiru. Yes. 

Senator O’Manoney. Either as executives, stockholders, directors, 
or lawyers ? 

Mr. Smiru. Well, I am not sure that I have all of the information 
as to all of that. 

Senator O’Manonry. You can get it. 

Mr. Smiru. All of the business affiliations, on our—pardon me, you 
said the board of directors ? 

Senator O’Manoney. Yes. 

Mr. Smirn. I believe we can furnish that for the board of directors. 

Senator O’Manonry. Will you do so, please? 

Mr. Smirn. Yes. 


79425—56 24 
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(‘The information referred to will be found in the files of the sub- 
committee. ) 

Senator Dirksen. I have been through that before, on occasions, 
Actually, the chamber follows out pretty much the pattern and the 
format of all other organizations like the American Legion and the 
American Farm Bureau Feder: ation—you meet in annual convention. 

Mr. Smirn. Yes, sir. 

Senator Dirksen. The convention consists of delegates from all of 
the local chambers in the United States ? 

Mr. Smirnu. That is right. 

Senator Dirksen. Delegates are empowered to come here and to 
express the views of the local chamber, and out of it all, you make 
some resolutions which are rather general in character, whether in 
the antitrust field or elsewhere. On the basis of those genera! resolu- 
tions which indicate a viewpoint of the overall organization, you then 
pattern your particular and more precise remarks before the commit- 
tee which are then consonant with the general objectives and purposes 
set out in those resolutions. 

Mr. Sairn. Yes, sir. It frequently requires separate committee 
study and board of directors action in specific instances, but I think 
vou have made a very excellent description of the overall function of 
2n organization such as the chamber. 

Senator Dirksen. Well, had pursued it in other days in other com- 
miftees: and particularly, over on the House side. 

Senator O’Manoney. I had the interesting experience of having 
communications sometimes by wire, and sometimes by letter, from 
local chambers of commerce in some communities in my State, and 
then upon examination [ have found that the recommendations which 
they were sending to me as being the recommendations of the chamber 
of commerce in the local communities in my State had been handed 
to them by the United States Chamber of Commerce here in 
Washington. 

So it was a long way around, 3,600 miles to get me the reeommenda- 
tions of the United States Chamber of Commerce in the big building 
here opposite Lafayette Park. 

Senator Dirksen. I might say, by way of further amplification for 
the record, that in my home state we have a very energetic State 
chamber. 

Mr. Smirn. Yes, sir. 

Senator Dirksen. When they have their conventions, they will turn 
out 4,000 or 5.000 people. 

Mr. Suirn. That is right. 

Senator Dirksen. And the humblest and the highest are represented 
there. And they certainly do energize the whole chamber structure all 
over the State. 

Senator O’Manoney. Energize? Isthat the word ? 

Senator Dirksen. I think that isa good word. They energize them. 

Senator O°’Manioney. Stimulate them. 

Senator Dirksen. To greater activity at the community level. And 
I would say they come as close to representing the viewpoint of the 
people in the local chambers as any organization I could think of. 

I am speaking a little advisedly because I belong to a lot of organ- 
izations. I was at one time a district commander in a veterans’ organ- 
ization, and we would pick our delegates and go to the State convention. 
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We would enact resolutions, and discuss them at the national level. 
[hat is the way the national organization then got a viewpoint with 
espect to a particular matter. They could either defeat it or they 
could adopt it, 1 of the 2. 

But once having done so, on that same pattern, of course, then they 
woul | present it—and in fact, through their legislative representatives 

hey would present it to the Congress as the viewpoints of the national 
or canization, representing the individuals all over the country. 

So it is a rather accepted pattern in this country, I would say. 

Mr. Surru. Naturally, if we expressed an opinion on any legislative 
issue that did not have the overwhelming support of our membership, 
we would certainly hear from them about it. We have found that im 
our process over the years of encouraging businessmen throughout 
the country to take an active interest in national affairs, which we con 

sider to be a very important part of the democratic process, that we 
have also, as a byproduct, educated them to let us know if any position 
publicized on behalf of the national chamber has been unacceptable to 
them. 

Senator OManonry. I am afraid I diverted you from your paper. 

Mr. Smirn. I think the question is quite proper. 

Senator Dirksen. I have one thing, if my distinguished chairman 
will permit me, because it came up today. 

There was a university student here to see me from one of the east 
ern universities and he wanted to know how the average Senator or 
Representative gathers sentiment back home. 

Well, mainly it comes in the mail. And I think of it now. I just 
presumed that the only alternative to the kind of pattern that you 
pursue would be an individual poll on every question of every member 
that you have. Of course, that would be an almost intolerable job. 
It would take a long time to get it done. And it would require a lot 
of printed discussions, so that the whole matter is specifically laid 
before them, and then you would have to wait until the results of the 
poll came to some central agency. I presume months and months 
would go by before you could ascertain what you think would be the 
viewpoint. 

Senator O’Manonry. On that subject, may I mention that one of 
the reasons I was not at the hearing earlier this afternoon was because 
| was concerned about the Department of Commerce appropriation 
bill. 

Senator Dirksen. I was concerned about it, too. 

Senator O'Manoney. I was supporting the Bureau of the Census 
in some of its requests for funds to enable it to gather basic facts. 
For example, this committee 1s interested, as you know, in the actual 
facts about business, statistics about business, particularly as they re- 
lect the trend toward concentration. Nobody denies that there is 
ereat concentration in the business, trade, and industry of the United 
States. 

The Bureau of the Census is gathering those figures. And when 
gathered, they will be the facts upon whic +h this committee will frame 
its conclusions with respect to what the problem is, what the nature 
of it is, and what remedies, if any, are necessary. 

So it isn’t exactly by means of a Gallup poll that Senators and Con- 
vressmen frame legislation. It is by research into basic facts and 
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then the application of commonsense and the public interest to those 
facts. 

Senator Dirksen. Now, Mr. Smith, you may continue. 

Mr. Smiru. This bill also presents a problem in that it contains 
many vague and indefinite terms. Again, we refer to some of the 
commentary of the Hoover Commission in its recommendations that 
steps to guide administrative action should be taken to sharpen and 
improve the legislative standards and agency compliance therewith, 
that authority delegated by the Congress to Federal administrative 
agencies should be clearly and precisely defined, and that agencies 
should strictly adhere to the letter and intent of the law. 

I will explain some of the ways in which we think this legislation 
does not measure up to those standards. 

This legislation does not present solely the problem of premerger 
notification, in and of itself, because you cannot evaluate this require- 
ment except in conjunction with the other requirements which are 
coupled with it. 

The sum total of the effect of those requirements is to make it pos- 
sible for the Federal Government to block any merger or asset acqui- 
sition regardless of the motivation of that transaction or the actua! 
effect which it would have upon competition. 

In having that effect it applies a form of licensing or a public- 
utility concept to business, generally based upon a criterion of size. 

We think it is questionable whether the Department of Justice and 
the Federal Trade Commission in giving their reasons for supporting 
this legislation have truly shown that there is any real justification 
for it. 

Data have been presented to this committee on behalf of the Federal 
Trade Commission and the Department of Justice showing that they 
have a great deal of information concerning either proposed or com- 
pleted mergers. 

The Department of Justice pointed out that since January 1953, 
it has reviewed some 2,000 mergers, and set up special files out of 
that in some 120 cases. 

I understand the American Bar Association testified they had ac- 
tually instituted six cases, although I do not have that figure in here. 

Mr. FrrepMan. Before you go on, may I interrupt? You say that 
in essence the bill would apply a form of licensing or public-utility 
concept of business generally ¢ 

Mr. Smirn. Yes. 

Mr. Friepman. Would you mind amplifying that, since no licensing 
requirement is in the bill 4 

Mr. Surrn. I think that that is the inevitable effect of the bill. 
If you would like me just to summarize the rest of the statement, I 
think I touch on the reasons for that, stating that conclusion a little 
further on. 

Senator Dirksen. That will be perfectly all right. 

Mr. Smiru. There has been no substantiation of the contention 
that the Federal Trade Commission and the Department of Justice 
are actually hampered in their enforcement work by not knowing of 
mergers before they actually have been completed. There have been 
no cases cited where a court has refused appropriate relief merely 
because the assets have been scrambled. 
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Senator Dimxsen. I suppose you heard Judge Gwynne’s testimony 
oday ¢ 

Mr. Smrrn. I was not able to be here. I did not. I understand 
e question was addressed to Judge Gwynne about that and I believe 
e made virtually the same answer. 

Senator Dirksen. He submitted a written statement subsequently 

which he points out that they scan trade papers, financial papers, 


et cetera, for the purpose of ascertaining data with respect to mergers. 


Mr. SmirH. The Department of Justice in describing how they 
seep abreast of merger developments said they do the same thing. 
So we have the Federal Trade Commission and the Department of 


Justice getting information from the same sources, people doing the 


same sort of work, in each department. 

There has been no indication that they cannot act in any case of a 
ompleted merger merely on this theory that the courts, this theory 
vhich has been expressed here, that the courts will not act or are 
reluctant to act whereas the phrase has often been put, “The eggs 
have been scrambled.” 

There have been some instances where we know that the Federal 
[rade Commission has succeeded in getting an agreement from a 
company to withhold completion of a merger or they have let it go 
through on the basis that the assets would not be commingled until 
there was a final determination of the issues involved in that case. 
But they have not shown any need for this sweeping new enforcement 
\uthority which is proposed in this bill. 

As other witnesses have pointed out here, the requirement for notice, 
ind for a waiting period and furnishing relevant information upon 
request, is not limited to mergers which have the proscribed effect 
upon competition, nor is it limited to asset acquisitions which have 
such illegal effect. 

But it applies wherever the assets involved exceed the arbitrary 
limits which are set out in the bill. You can compile a virtually end- 
less list of the types of transactions which might be covered by such 
a requirement. 

A number of those are outlined in this statement. 

We show a case here where a corporation having a capital structure 
of $10 million wants to purchase a tract of land costing $2,100 from a 
‘orporation having a capital structure of $41,000. 

Under the terms of this bill that transaction would be reportable. 

You can get some slight indication of the tremendous volume of 
paperwork that would be involved on the part of the Federal Trade 
Commission and the Department of Justice, to say nothing of the 
business concerns that are required to comply with these require- 
ments, when the reach of this bill goes so far into such insignificant 
transactions. 

There are a number of serious questions of definition of terms 
presented. 

When does this 90-day waiting period run? Suppose the data that 
company furnishes in regard to trading areas is held by either the 

Federal Trade Commission or Department of Justice to be insufficient, 
und they ask for further data ? 

Does that stay the running of the 90-day period ? 

There are some serious questions outlined here as to how assets are 
to be valued. 
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And there is even the problem of making the required measurement 
of combined capital, surplus, and undivided profits on the part of the 
companies to a merger at other than the end of a normal accounting 
period. 

If you impose this mandatory waiting period before an intended 
merger or acquisition can be consumm: ia, you place a very serious 
obstacle in the way of all of those transactions, regardless of their 
motivation or beneficial effect. 

Many considerations make a mandatory waiting period impracti- 
cable. And most of these consequences would bear heaviest upon 
relatively smaller and weaker concerns. Time is very much of the 
essence in corporate mergers or acquisitions. Typically, premature 
disclosure may thwart a “mutually advantageous transaction. And 
any delays in completion of an agreement. w hich necessarily must. be 
negotiated without publicity—and many of these have to be—en- 
hances the risk of some leaks which may upset the entire deal. 

One requirement of H. R. 9424 which has had considerable diseus- 
sion is that with regard to the requirement that the parties to the 
merger within 30 days after request shall furnish such additional rele- 
vant information as may be sought by the Commission or Board 
vested with jurisdiction under the Attorney General. 

This is an extremely troublesome requirement because there is no 
opportunity to determine what is relevant. The only way that you 
could contest whether or not a demand was excessive or unreasonable 
would be as a defendant in an action brought by the Attorney General 
to collect a fine, ranging anywhere from five to fifty thousand dollars. 

This is a very ambiguous term. I think it open ends this whole 
thing ina rather undesirable w ay. 

Too, there is no limitation in the bill on the time which the Com- 
mission or the Board can ask for additional information. So that 
many months might pass or even years before a demand is made for 
further additional information. 

There is a provision in the bill which authorizes the establishment 
of procedures for the waiver of all or part of the waiting requirements 
in appropriate cases. But that kind of a provision cannot assure that 
any realistic or practicable waiver procedures can or will be put into 
effect. 

Broad discretion is left to the agencies to decide what is an appro- 
priate case. It does not sure that transactions which do not have 
any Clayton Act consequences or which involve serious time 
emergencies would be granted waivers. 

In any event, an application would have to be made for a waiver 
and that application, naturally, would be subjected to careful scrutiny 
by the agency concerned. And there you would have your continuing 
element of del: ay. 

Another burdensome and disruptive effect of this legislation is the 
requirement that in the case of transactions subject to the Civil Aero- 
nautics Board and various other boards and commissions, notification 
would have to be given to the Department of Justice as well as to the 
commission having jurisdiction over the parties to the transaction, and 
the Department of Justice would be entitled to request further relevant 
information and the 90-day waiting period would apply. 

We do not think there is any justification for imposing this added 
burden in the case of concerns which are subject to these boards or 








. 


A leat Rent 


‘ar tha tae OB ce 


ae we 


rhs 


LEGISLATION AFFECTING CORPORATE MERGERS 343 


commissions. It would unduly and improperly delay the completion 
= complex transactions which have already been fully considered 
\ the board or agency. 

We have a partic ul: ar concern in the proposal to make bank mergers 
subject to the section 7, Clayton Act. We feel that there are special 
problems in the banking field, that banks are subject to sufficient 
regulation at the present time and that none of the controls which are 
proposed, none of the proposals here, are necessary or desirable from 
the ste indpoint of effective bank merger control. 

We feel that the end result of the proposals for premerger notitica 
tion, for the mandatory 90-day waiting period, and for the furnishing 
of further relevant information upon request, would amount to setting 
up a system of clearances, with all of the attendant frustrating delays. 

This could disrupt beneficial mergers, without according the parties 
the right to a judicial determination of the legality of the 
transaction. 

We do not know that any responsible Government official or Mem 
ni of Congress has suggested that mergers are per se to be condemned 

s against public policy. In these circumstances, it is hard to see any 
justification for this new and drastic regulation of all merger and 
asset acquisitions involving concerns with property valued at some 
arbitrary-figure. 

W hen you weigh the consequences of these proposals, you can only 
conclude that they would impose upon business concerns a burden of 
tenis that is utterly disproportionate to any theoretical gains 

1 antitrust enforcement. 

‘Sioa Dirksen. Are there any questions ¢ 

Mr. McHvuau. I have no questions. 

Mr. Frrepman. I would like to pursue the question I asked a while 
ago with respect to what provisions in this bill lead you to state that 
it would apply a form of licensing to business generally, since no 
licensing is spec ‘ifie ally require “1 / 

Mr. Surrn. I know it is not specifically required, but that is what. it 
amounts to, wherever you have a transaction that falls within the scope 
of the bill. If you have it, you must report it to the Federal Trade 
(Commission and the Departme nt of Justice. 

You may not complete the transaction until a period of 90 days has 
passed. Natur: ally, the Federal Trade Commission or the Di partment 
of Justice is going to scrutinize that with great care. The mere fact 
_ delay is involved in completing the transaction may in MAanv 

stances prevent its consummation. 

"The Federal Trade Commission or the Department of Justice by 
instituting action to stay a proposed transaction ee delay it i 
months or years until the legality of it can finally be determined, 
situations where it is ultimately determined that there is no viol: iin 
of the law. 

It is not necessary for them to convince a court that there is a viola- 
tion of law. The requirements of this act do not apply solely to 
mergers or acquisitions which have the effect upon commerce pro- 
see by section 7 of the C lavton Act. Any one that comes above 

an indicated figure has to be reported. 

Mr. Friepman. You understand, Mr. Smith, I am sure you realize 
that the present law already provides the Justice Department with the 
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power to seek a premerger injunction. That power would not be con- 
ferred for the first time upon the Government in this legislation. 

Mr. Sairnu. That is right. 

Mr. Friepman. This would merely extend that similar power to the 
Federal Trade Commission. 

Mr. Smrrn. Yes; but here when you require that all of these trans- 
actions be reported to the Department, it has to scrutinize them with 
the greatest of care. You have in effect what amounts to a clearance 
system without a formal requirement for clearance, because the offi- 
cials who are considering these things are going to be continually 
conscious of the fact that if they do not question a particular trans- 
action at some later date, they may be asked by this or some other 
congressional committee, “Why didn’t you take some steps to stop 
that ¢” 

Mr. FrrepMan. You really have a fear that the mere notice and 

yaiting-period requirement will cause the enforcement agencies to 
bring more premerger injunction proceedings than they would other- 
wise bring and that the courts would be more likely to provide such an 
injunction ¢ 

Mr. Smrru. In the case of the authority proposed to be given to the 
Federal Trade Commission, there is virtually no showing at all re- 
quired, merely the fact that the Federal Trade Commission says that 
it has reason to believe. And the substantial evidence rule which 
says anything more than a mere scintilla of evidence is sufficient, it 
seems to me, is just about all the Federal Trade Commission would 








have to show. j 
It does not have to prove there is a violation, or potential irrepara- { 
ble injury as would be involved in a civil case. 
Mr. FriepMan. You mean that is all they will have to show in order 
to obtain a restraining order ? i 
Mr. Smiru. That is what the bill says: i 
Whenever the Federal Trade Commission has reason to believe that any corpora- ; 
tion is acquiring or has acquired the stock or assets— ; 
in violation of section 7, and to “enjoin the acquisition” or to— i 
maintain the status quo would be to the interest of the public * * * whenever the ; 
Federal Trade Commission has reason to believe— : 
that it may institute a suit to prevent and restrain a violation. 
Mr. Friepman. Is that different from the power which the Justice 
Department has ? j 
Mr. Surrn. I think so. I think that the Department of Justice 
would have to make more of a showing of probable cause than would be 5 
required here. ; 
Mr. McHueu. It is true that this is a requirement of the Federal ; 
Trade Commission in order to come into court to seek a stay ? i 
Mr. Smiru. Yes. 
Mr. McHven. That does not prescribe what the test will be, re- : 
quired by a court in granting the stay ? ' 
Mr. Smirn. Well, the court, if these thinks are shown 4 
Mr. McHueu. There is nothing in the act which would indicate ; 
that that is so. t 


Mr. Smiru. The Federal Trade Commission will only have to show 
the least bit of evidence or least bit of grounds. 
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Mr. McHveun. In order for it to come in and seek a stay under this 
bill? 

Mr. Siru. Yes. 

Mr. McHveun. It does not specify what it is the court will require 
before it grants the injunction. 

Mr. Suara. That is right. 

Mr. McHvueu. But presumably the same rules would apply that the 
court would use in passing upon any posit ion for a te mporary restrain 
ing order. 

Mr. Smiru. I am not sure that they would, because this is specific 
statutory language and in any other instance involving an application 
for a temporary restraining order, the courts would be bound by the 
specifie statute under which they have authority to grant that order. 

Mr. Frrepman. When you use the term of “public utility concept” 
to characterize the effect of this bill with respect to business generally, 
you do not mean that anything in this bill would regulate the prices at 
which goods are sold or regulate the conditions under which service 
would be rendered, peculiar to the public utility or any of the usual 

attributes of a public utility? Are you referring spec ifically and only 
to the fact, as you interpret it, that in effect a clearance would be 
required ? 

Mr. Smiru. Well, you are saying that wherever the capital structure 
of corporations exceeds a certain arbitrary figure, they are put under 

restraints in acquiring another corporation or some part of it in form 
of the assets of that corporation except to the extent that the property 
acquired does not exceed the exemption. 

Mr. Frrepman. Are there not certain restraints required as to the 
issuance of new securities ? 

Mr. Smirn. That still does not justify something like this. There 
you are dealing with the problem of prevention of fraud. You have 
vot to take care of the widows and children. 

Here you have a situation where by hampering and disrupting a 
worthwhile merger or acquisition, you may do a great deal of harm 
to the widows and children whose money is invested in the 
corporations. 

Mr. Frrmepman. With -respect to the issue of securities, do you not 
have under certain conditions, for ordinary business corporations, not 
the public utility type of operations, notice to the Government, and a 
required waiting period ¢ 

Mr. Saarn. That is right. 

Mr. Frrepman. The meeting of certain criteria? 

Mr. Smirn. Yes. 

Mr. FrrepMAn. Do those requirements in your opinion constitute the 
establishment of public utility standards, or public utility concepts, 
as applied to business corpor ations? 

Mr. Smiru. No; I think that is entirely a different type of regula- 
tion. It is almost a police power type of regulation. Here you are 
attempting to get at, through procedural law, the control of growth of 
corporations through the merger or acquisition process. I think they 
are entirely di ferent things. 

Mr. Frrepman. That is all I have. 

Senator Dirksen. Is there anything else ? 

Mr. Frrepman. That is all. 

Senator Dirksen. Thank you, sir. 
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Mr. Frrepman. Thank you. 
(The prepared statement of Mr. Smith is as follows :) 


Iam Milton A. Smith, associate general counsel, Chamber of Commerce of the 
United States. 

I appear on behalf of the chamber to express opposition to bills pending before 
the subcommittee which propose to give the Department of Justice and the Fed- 
eral Trade Commission various broad new powers in regard to corporate mergers 
and asset acquisitions. 

In order to focus attention upon the important principles with which we are 
concerned, this statement is related primarily to certain provisions of H. R. 9424, 
which was passed by the House of Representatives on April 16, 1956. 

This bill would amend section 7 of the Clayton Act to require any corporation 
subject to the Clayton Act intending to acquire all or part of the “stock, share 
‘apital or assets” of another corporation engaged in commerce to give notice to 
the board or commission with jurisdiction over the acquirer, and to the Attorney 
General, at least 90 days before consummating the acquisition, if the ‘combined 
capital, surplus and undivided profits” of the corporations involved exceed $10 
million, subject to the following exceptions: 

(1) Where stock is purchased solely for investment and the amount of such 
stock is not more than 5 percent of the “outstanding stock or other share 
capital” of the corporation in which the investment is made; 

(2) Where assets to be purchased do not equal more than $5 million or 5 
percent of the “capital, surplus and undivided profits’ of any one of the 
corporations involved, whichever amount is less; or 

(3) Where assets to be purchased are “stock in trade” held for sale by a 
corporation in the regular course of its business. 

The parties would be required to furnish, within 30 days after request therefor, 
“such additional relevant information as may be required” by the Commission 
or Board having jursdiction over them or by the Attorney General. 

Section 7 of the Clayton Act would also be extended to cover banks, banking 
associations and trust companies. 

Another provision of the bill (sec. 2) would allow the Federal Trade Com- 
mission to bring a court action to enjoin an intercorporate stock or asset acquisi- 
tion, either before issuing a complaint or pending completion of proceedings. 
Such action could be instituted whenever the Commission “has reason to believe” 
that the acquisition would violate section 7 of the Clayton Act, and that the 
enjoining of the acquisition “would be to the interest of the public.” 

Our fundamental objections to the provisions incorporated in this measure 
are: 

1. They provide for an unwarranted extension of governmental regula- 
tion of a broad range of business transactions under the guise of more 
effective antitrust enforcement. 

2. They would enhance existing dual or overlapping jurisdiction over 
law enforcement in the antimerger field. 

The chamber supports the aims of the antitrust laws. It is our view that 
these laws should be administered in the spirit of a fundamental purpose to 
foster free competitive enterprise, with a minimum of governmental interference 
in the conduct of business transactions. 

The many ways in which H. R. 9424, as is pointed out hereafter, provides for 
overlapping and duplication in requirements for submitting reports by business 
concerns, and in the conduct of investigations, compiling of data, and conduct 
of enforcement proceedings warrants the most earnest consideration of Congress. 

In these respects the measure contravenes important recomendations made by 
the Commission on Organization of the Executive Branch of the Government 
(Hoover Commission ). 

In its March 1955 report to Congress on legal services and procedures, the 
Commission said (pp. 47-48) : 

“Notwithstanding the concern in recent years over many phases of the exer- 
cise of administrative authority by the Federal Government, relatively little 
attention has been given to problems of duplication and overlapping in the 
jurisdiction of departments and agencies. * * # 

“This extension of the functions and powers of the executive branch has not 
taken place according to any preconceived plan. Each agency and department 
has been created or enlarged as the needs of the moment have seemed to demand, 
frequently without sufficient regard for the jurisdiction and power of other 
agencies and departments. It has led to overlapping jurisdiction and conflicts 
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een the Federal agencies and their counterparts in State governments, 
etween one Federal agency and another, and between Federal agencies and 
e courts.” 

Urging a “continuing examination of the jurisdictional boundary lines of 
uatery authority,” the Commission said: 

The elimination of jurisdictional conflicts, where practicable, will promote 

kuuy of government, and will relieve citizens from the burden of complying 

vith the requirements of more than a single agency, whether State or Federal, 
ny given regulatory area.” 

\cknowledging that regulatory functions “may be vested appropriately in a 
semi-independent commission or agency,” the Commission emphasized: 

‘Nevertheless, it violates commonsense that two or more agencies should 
exercise the same type of authority over the same matter.” 

This measure, also, in several respects, falls short of the standards urged by 
the Hoover Commission as guides to legislative delegations of authority. The 
Commission has pointed out (pp. 48-49) that the scope and definition of powers 
lelegated by Congress to administrative agencies “are sometimes inadequately 
formulated in the enabling legislation. Vague terms confer an unnecessarily 
broad range of discretionary authority upon the administrative officials entrusted 
to carry out legislative mandates. At the same time agencies do not always 
idhere to the intent and spirit of the law. Steps to guide administrative action 
shonld be taken to sharpen and improve the legislative standards and agency 
compliance therewith.” 

To these ends the Commission recommended that “authority delegated by the 
Congress to Federal administrative agencies should be clearly and precisely de- 
fined in the legislation, and agencies should strictly adhere to the letter and intent 
f the law.” 

In the discussion which follows, we will show some of the features of this 
easure which we feel are contrary to the spirit of these recommendations of 
the Hoover Conmmission. 

The issues which this legislation presents involve far more than the question 
whether there can be any public interest advantage in prenotification which 
wonld outweigh the objections to such a requirement. 

The question is not solely one of prenotification, standing alone, for the effects 
of this requirement cannot be evaluated without considering it in conjunction 
vith other requirements coupled with it. 

The sum total of the provisions of this bill is to make it possible for the Fed- 
eral Government to block any covered merger or acquisition regardless of the 
motivation or actual effect of the transaction upon competition. In essence, it 
would apply a form of licensing, or a public utility concept, to business generally, 
hased on a criterion of size. 

Such authority obviously could operate even to forestall acquisitions which 
would promote competition, as I will discuss later. The harmful impact un 
doubtedly would be greatest upon smaller and weaker concerns, for which growth 
or diversification through the merger or acquisition process may be the most 
practical means of maintaining an effective competitive position. 

Reasons stated by the Federal Trade Commission and the Department of Jus 
tice in urging these sweeping new requirements do not show any real justification 
for them. Nor has any specific information been furnished as to the size of 
expanded staffs necessary to administer and enforce these new requirements and 
related costs to be borne by the taxpayers. 

Two basie arguments have been advanced by the Department of Justice and 
the Federal Trade Commission in advocating a premerger notification require 
ment and corollary new regulatory authority over mergers and acquisitions. 

One is that it is burdensome for these agencies to learn about proposed acquisi- 
tions or mergers from presently available sources of information, and that where 
advance information is obtained, the parties involved cannot be forced to submit 
more detailed data which the agency might like to have. 

The other point which has been emphasized is that the enforcement agencies 
are handicapped in enforcing the antitrust laws unless they find out about a 
Inerger or acquisition before it has been consummated. 

Assistant Attorney General Stanley N. Barnes, in his testimony before the 
Antitrust Subcommittee of the House Committee on the Judiciary, pointed out 

hearings, p. 128) that “some 16 lawyers are assigned to the section of the 
\ntitrust Division with responsibility for, among other things, antitrust merger 
activity.” He added that “3 more lawyers and some 5 economists sometimes 
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devote part of their time to merger work,” and that “a good part of the time 
and efforts of the junior members of the staff is occupied with ferreting out, 
before they occur, those mergers with potential anticompetition effect.” 

Mr. Barnes said that this was done by reviewing trade journals, financia! 
newspapers, and manuals of investment. From such sources, it was indicated 
that the staff had, since January 1953, reviewed some 1,900 reports of mergers 
and acquisitions, and that during this period, special merger files had been set 
up in more than 110 instances which were deemed to have merited detailed 
inquiry. 

In a report to the House committee, the Federal Trade Commission pointed out 
(hearings, p. 28) that it also obtains its information regarding proposed or 
pending mergers by scanning financial periodicals, trade journals, and other 
publications. The number of persons engaged in this activity was not specifi- 
cally indicated; Representative Wright Patman, told the House committee 
(hearings, p. 12) that the FTC “has a staff of several people engaged full-time” 
in this work. 

The Federal Trade Commission told the House committee (hearings, p. 28) that 
during the 6 months prior to January 16, 1956, it had issued 3 merger complaints, 
making a total of 6 then pending, and that 3 other recommended complaints 
were before the Commission for action. 

It seems obvious that a substantial increase in personnel would be needed by 
both agencies to handle the great volume of communications which the new 
requirements would generate. Undoubtedly the staff of each presently engaged 
in scanning news and other reports would continue this function to make certain 
that all required notifications were being submitted, and to seek information on 
the 50 percent of mergers and acquisitions which, according to the Federal 
Trade Commission (House hearings, p. 28), would not have to be reported. 

There has been no substantiation of the contention of the FTC and the Depart- 
ment of Justice that enforcement of Sherman or Clayton Act provisions are 
seriously hampered where a merger or acquisition has been completed. No 
instances have been shown where, having found that a transaction violated 
either law, a court has refused appropriate relief merely because the “assets 
had been scrambled.” 

The fear that in some possible case at some time some difficulty might be en- 
countered in restoring the status quo is no justification for the imposition of 
drastic new regulations and controls. 

Neither the Department of Justice nor the Commission has cited any specific 
instances where parties to a merger or asset acquisition have refused to respond 
to an official request for the furnishing of reasonable data regarding the transac- 
tion. 


SCOPE OF THE NOTIFICATION AND WAITING PERIOD REQUIREMENT 


The requirement for notice, waiting period, and furnishing of “relevant infor- 
mation” upon request therefore is not limited to transactions which are mergers 
or consolidations, or to transactions which may have the effect of substantially 
lessening competition or a tendency to create a monopoly. 

These requirements apply wherever assets involved exceed the arbitrary limits 
set. 

A virtually endless list could be compiled of the types of transactions that 
would be covered by these requirements. 

Included would be sales of land or buildings; machinery or equipment; raw 
materials; leases or other interests in real estate, including oil production pay- 
ments, standing timber, mineral royalties; patents, copyrights, and licenses to 
use processes, to cite only a few of the many broad categories in which a great 
variety of routine asset transfers may occur. 

Perhaps the sweeping scope of the requirements can be illustrated by a situa- 
tion where a corporation having a combined capital, surplus, and undivided profits 
amounting in value to $10 million desires to purchase an unimproved tract of 
land costing $2,100 from a corporation whose combined capital, surplus, and un- 
divided profits equals $41,000. Even a transaction as insignificant as this 
would be subject to the notification, waiting-period and other requirements 
because the asset equals more than 5 per centum of the capital, surplus, and 
undivided profits of the corporation from which it is being acquired. 

Several serious problems of definition and interpretation are presented. These 
warrant cautious consideration, particularly since heavy penalties may be 


assessed against one who is found to have violated the terms of the proposed law. 
Some of the questions posed are: 
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1. At what point does the 90-day waiting period begin to run? If either 
agency to which notification is sent deems that the information furnished 
on, for instance, “trading areas of both the acquiring and the acquired cor- 
porations” is inadequate or incomplete, does this stay the commencement of 
the waiting period? 

2. How are “assets” to be valued? Is the measure to be book value, 
realizable market value, sales price, or some other test? What is the time 
when the assets is to be valued: is it date of sale, the date of delivery, over 
a period to time of delivery, or without any fixed limit? 

A further problem is that of making the required measurement of combined 
pital, surplus, and undivided profits of companies to a merger or acquisition, at 
ther than the end of a normal accounting period. 


EFFECT OF WAITING PERIOD REQUIREMENT 


fhe imposition of any mandatory waiting period before an intended merger or 
quisition can be consummated would place a serious, and often fatal, obstacle in 
he way of such transactions, regardless of their motivation or beneficial effect. 

Many considerations make a mandatory waiting period for consummation of 
ivered transactions impracticable. Personnel relations and relations with cus- 


‘omers and suppliers are involved, as are market fluctuations in values of securi- 
ties or property ; control may be lost over the timing of tax impact; commitments 
for financing may be prejudiced or made more difficult to obtain. Perhaps even 
the bargaining situation of the concern from which assets are to be acquired would 


© weakened. 

Most of such consequences would bear heaviest upon the relatively smaller and 
veaker concerns. 

Typically, because of such considerations, time is very much of the essence in 

corporate merger or acquisition. Frequently premature disclosure of plans 
vill thwart a mutually advantageous transaction; delays in consummation of an 
sreement which necessarily must be negotiated without publicity enhances the 
isks of “leaks.” 

We endorse the view expressed earlier to this committee by the American Bar 
\ssociation “that the antitrust enforcement benefits, if any, from mandatory 
\otification and a compulsory waiting period are vastly outweighed by the burdens 
imposed * * * When the consequence to private parties of the 3 months’ delay 
following premerger notification are considered, the inevitable conclusion is that 
100 much of a price is being exacted for too little gain.” 

Mr. Chairman and members of the committee, at this point I would like to 
‘aise an additional question. One of the key essentials for the maintenance of 
vigorous competition is freedom of entry of new companies and firms. Such free- 
dom involves absence of both legal restraints and other restraints or roadblocks. 
New ventures are inherently risky. Besides capital, managerial know-how and 
other resources, it takes courage to open a business. The mortality rate among 

ew businesses is high. But when opening a new business, the fact that the 
enterpriser can always Sell out, if the hurdles are too great, is one factor always 
considered. 

Would not this bill, if enacted into law, create one additional hurdle to genuine 
freedom of entry? Most new enterprises face many anticipated and nnantici- 
pated hazards and difficulty. Frequently, the only solution is selling out to 
another enterprise. If this bill is enacted into law, every would-be enterpriser, 
every businessman thinking in terms of opening a new business, would have to 
recognize that, should the day come when he might want to sell out, he might 
he restrained by a new law. 

What would this do to the important American trait of wanting to open one’s 
own business? What would it do to the birth rate of new enterprises? It cer- 
tainly seems clear that it would not remove any of the uncertainties or risks of 
business. Rather, it would add one more uncertainty and risk, and thereby inter- 
fere seriously, or at least potentially, with the freedom with which people will 
enter or open new businesses—a freedom that is highly essential for the mainte- 
nance of competition. 


REQUEST FOR ADDITIONAL RELEVANT INFORMATION 


(me of the requirements of H. R. 9424 is that the parties to a covered transac- 
tion “shall furnish within 30 days after the request therefor, such additional 
relevant information as may be required by the Commission or Board vested 
with jurisdiction under section 11 of this act or by the Attorney General.” 
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This requirement affords no opportunity for predetermination of what is 
“relevant” nor any means for testing the question of relevancy of a demand for 
information, no matter how excessive or unreasonable, except as a defendant 
in an action by the Attorney General to collect a penalty of from $5,000 to 
$50,000. 

The term “relevant” is inherently ambiguous and subject to varied interpreta 
tion. Apparently what .is relevant is left to the sole determination of the 
Commission or Board. 

There is no limitation as to the length of time in which the Commission or 
Board can ask for additional information. Thus, months or even years after 
the merger has been completed the Board or Commission could demand “addi 
tional relevant information.” 


PROVISION FOR WAIVER OF WAITING PERIOD 


Apparently recognizing the sweeping scope of the notification and waiting 
period, H. R. 9424 authorizes the establishment of “procedures for the waiver of 
allor part of the waiting requirements in appropriate cases.” 

Such an authorization is no assurance that realistic or practicable waiver pro- 
cedures can or will be put into effect, or that they will be uniform in principle 
among the various commissions or boards vested with jurisdiction under section 
11 of the Clayton Act. Broad discretion is left to these bodies to determine 
what is an “appropriate” case. This gives no enforceable statutory protection 
against failure of the agencies to promuigate rules. Neither does it assure that 
transactions which have no conceivable Clayton Act consequences, or which 
involve serious time emergencies, would be granted waivers. 

In any event, delays would seem to be the inevitable consequence of any ap- 
plication to an agency for a waiver. 


TRANSACTIONS SUBJECT TO THE JURISDICTION OF VARIOUS BOARDS OR COM MISSIONS 


An unnecessarily burdensome and disruptive effect of the pending legislation 
is the requirement that in the case of transactions subject to the jurisdiction of 
the Civil Aeronautics Board, the Federal Communications Commission, or the 
Maritime Commission, notification would have to be given to the Department 
of Justice, which would be entitled to request further “relevant information,” 
and the 90-day waiting period would apply. 

There can be no sound justification for imposing this added burden on con- 
cerns already subject to the jurisdiction of these boards or commissions. It could 
Inean unnecessary and harmful delay in the conclusion of complex transactions 
which have been fully considered by the appropriate board or commission. 

Further, the measure being considered here would create unnecessary and 
burdensome complications for the American system of commercial banking. 

lor more than 100 years American banking has been supervised and chartered 
by the Federal and State Governments. Banking competition has been fostered 
and has flourished under this dual system. The banking system of today repre- 
sents a long period of carefully considered development. Proper supervisory 
agencies and mechanisms have been established and operable for these many 
years. 

The chamber earnestly believes that none of the present proposals is necessary 
or desirable from the standpoint of bank merger control. Present statutory 
authority is sufficient. 

To restrict initiative in the banking field would be a serious threat to the 
economic growth and prosperity of our Nation. Wholesome and sound banking 
competition has contributed materially to our national economic strength and 
this should be encouraged, both at the State and National level. 


CONCLUSION 


The proposals for prenotification of mergers and acquisitions, and for a 
mandatory waiting period before the transaction can be completed, introduce a 
new concept into the antitrust laws—the regulation of mergers (and many 
transactions that are not essentially mergers) based upon an arbitrary standard 
of size. 

The ostensible purpose of these procedures is not to change the standards of 
illegal conduct set forth in present law. 

Yet, the result would be to do just this. 
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The Federal Trade Commission and the Department of Justice would be put 
uder compulsion to scrutinize minutely all reported proposed transactions. 

The end result would amount to setting up a system of clearances, with at 
endant frustrating delays. Beneficial mergers would be disrupted, without a 
ording the parties the right to a judicial determination of the legality of the 
‘ansaction. 

To our knowledge, no responsible Government official nor any Member of 
Congress has suggested thet mergers are per se to be condemned as against 
public policy. Indeed, it seems generally recognized that mergers are a normal 
vrowth process. In these circumstances it is difficult to see any justification 

‘ this new and drastic regulation of all mergers and asset acquisitions in 

ing concerns or property valued at an arbitrary figure. 

fhe pending proposals present many complex problems of interpretation of 
their requirements, and would aggravate overlapping and duplication in anti 
trust investigations and enforcement activities. 

When the consequences of these proposals are weighed one can only conclude 
hat they would impose upon business concerns a burden of regulation utterly 
disproportionate to any theoretical gains in antitrust enforcement 

Senator Dirksen. Mr. Hall, are you still here / 

If it is agreeable to you, we will put your statement in its entirety 
n the record and you can summarize it and highlight it and pick out 
the crucial points. 

Mr. Hannu. Mr. Chairman, I would appreciate having the whole 
statement in the record. 

Senator Dirksen. Without objection that will be done. 

Mr. Hatz. Although it is my observation that previous summaries 
have been somewhat longer than the written statements. 

Senator Dirksen. That sometimes happens. 


STATEMENT OF ROBERT E. LEE HALL, GENERAL COUNSEL, 
NATIONAL COAL ASSOCIATION 


Mr. Hatt. My name is Robert E. Lee Hall. I am general counsel 
of the National Coal Association with offices in Washington, D. C. 

The National Coal Association is the trade ee of the 
bituminous coal-mine owners and operators of the Nation, represent- 
ing approximately two-thirds of the total commercial bituminous coal] 
produced in the United States. 

We appreciate very much the opportunity to be able to appear here, 
and present our objec tions to the proposed legislation. 

[ will summarize very quickly the first 6 pages of my testimony, 
pointing out, for ex: umple, on page 2, the fact that there is no monopoly 
in coal, there are 5,000 individual companies engaged in the produe 
tion, distribution, and marketing of bituminous coal. 

No one single company group produces more than 5.8 percent of 
the total coal production. For this reason we feel that the legisla- 
tion is not aimed at the coal industry as such. 

On page 3, it is pointed out that because of the many operating 
coal companies, the proposed legislation and reporting requirements 
will impose an unfair burden on the coal industry, and destroy many 
of its day-to-day operations. 

Upon page 4, it is pointed out that coal’s raw material and coal 
producers’ raw material are made up of coal reserves and coal lands. 
It is not our feeling that this raw material is included within the 
stock-in-trade exemption contained in H. R. 9424, and that the legis- 
lation, if enacted, would seriously interfere with these multitudinous 
transactions requiring acquisition of coal’s raw materials. 
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Senator Dirksen. Mr. Hall, stop at that point for a moment. Mr. 
McHugh, we ought to examine the language of that particular provi- 
sion. I think it ison page 4. 

Mr. Hay. On page 4 of my statement I have cited the language. 

Senator Dirksen. That is the provision that you say does not ad- 
mit of coal reserves, coal lands, and so forth within this definition, 
It is at the top of page 5 of the bill that you are referring to, the 
acquisition by one corporation of the assets of any other corporation, 
if such assets after deducting that portion thereof comprising stock 
in trade—is that what you are referring to? 

Mr. Hau. Well, that is different than the language in H. R. 9424. 

Senator Dirksen. This is amended language submitted by Judge 
Barnes. 

Mr. Haru. That apparently puts the value figure on. 

Senator Dirksen. It makes an exception there, you see. 

Mr. Haus. I do not believe that would cure the objections that we 
have to the narrow application of the stock-in-trade exemption. 

Mr. McHvcu. For the reason that most of the asset acquisitions you 
are speaking of will exceed $1 million in value? 

Mr. Harz. Some of them would, enough to damage the normal 
operations of the coal industry that have a nonmerger aspect. 

Senator Dirksen. I assume that you had conditioned your state- 
ment on the original language of H. R. 9424, so that if you did want 
to submit an amendatory statement in the light of this language sub- 
mitted by the Department of Justice, you could feel free to do so. 

Mr. Hau. I think it is fair to say that on a cursory glance it 
appears to be less objectionable. It still does not answer our overall 
objections to the legislation as a whole. 

Senator Dirksen. You were on page 4. 

Mr. Hari. On page 4, we point out, as I said, that the stock-in-trade 
of the coal industry is the acquisition of coal lands, being an exhaus- 
tible asset and it is necessary in order to keep in business to have a free 
hand in the acquisition of the stock in trade. 

On page 5, we point out that we feel that the exemption for coal’s 
stock-in-trade is justified on the basis of the facts. 

Now, on page 6 , it is my desire to take up in some detail a phase 
of these hearings that we feel has thus far not been covered. I 
think that other witnesses before me, the American Mining Congress, 
through Mr. Alvord, Mr. Milton Smith, of the Chamber of Commerce, 
made some appropriate comments on the impact that the prenotifica- 
tion requirements will have and we subscribe to those statements. 

However, it is my feeling that not nearly enough attention has been 
lirected to the alleged justifications for the principle of premerger 
notification. And it was that subject that I would like to treat 
in a little more detail. 


On page 6, I take the view that there has been no demonstrated 
need for the legislation. 

An examination of the relatively limited testimony in the hearings 
on the House side fails to disclose any impelling justifications or 
persuasive reasons for the enactment of prenotification legislation. 

Spokesmen for the Attorney General and the Federal Trade Com- 
mission failed to document the contention that agency experience in 
the past or the public interest in the future requires the enactment of 
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remerger notification legislation if effective enforcement of section 
if the Clayton Act is to be achieved, 
According to the testimony in the record, the principal reason re 
tedly ad ance “l by these e nforcement agencies relates to the alleged 
convenience” suffered by staff attorneys in making daily examina 
tions of newspapers, periodicals, and trade publications to keep 
eust of merger transactions. 

It is neither asserted nor shown that in any single cited circumstance 
lus a merger with antitrust significance escaped the attention of the 
\ttorney General or the Federal Trade Commission, or both, or that 
iny merger progressed beyond the reach of their power and authority 
to the detriment of the public interest because of the absence of 

remerger notification legislation. 

“Mr. McHuern. Are you aware of Judge Barnes’ testimony before 
his subcommittee in connection with this particular point / 

Mr. Hatt. No; | heard only Judge Gwynne and I would say my 
omments were applicable to his testimony. 

I did not hear Judge Barnes before this committee. I examined his 
tt oe before the House committee. Does that answer your 
juestion / 

Mr. McHuceu. Before this subeommittee, Judge Barnes told us of 
2 eases which the Department brought, ? of the 6 cases, 1 believe, 
brought under amended section 7, in which the merger had either been 


consummated in full or had been partially consummated before. the 


De partment had notice of it. 
Mr. Haun. It is quite possible that such a thing could happen, even if 


you had your premerger notification law. The notice of it could be 


buried in the mass of material that would have to be filed with the 
(‘ommission. 

Mr. McHueun. At least, they would be on notice, though. Under the 
bill, the particular agency would have actual notice before the merger 
was consummated. 

Mr. Hauu. Is it the position of the Attorney General that the two 
ases then justify what we feel are the fearful requirements of the 
reporting that will have to follow the enactment of this law? Is it 
limited to two cases ? 

Mr. McHuen. No. Iam certain that is not the Department’s posi- 
tion. Judge Barnes simply cited the fact of 2 of the 6 cases—they have 
only filed 6—and in the case of 2 of them, he did not have notice in 
advi ance. And he cited those instances to rebut the argument that you 
have made here. 

Mr. Hany. I suppose my testimony then would have to be refuted to 

1e extent of 2 cases, but I do not believe it substanti: ally subtracts from 
the contention that there is no great demonstrated need for the 
legislation in question, even in light of the 2 cases cited by Judge 
Barnes. 

We, unfortunately, do not have the right to cross-examine Judge 
Barnes, for example. There is no way to say whether or not due 
di iligence would have developed notice of the two mergers through 

heir present procedures. ‘They do a good job. The Federal Trade 
( “ommission does a good job. It is just quite possible that through 

ligent newspaper reading that information could have heen 
den 
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Mr. McHwvuau. In 1 of the 2 cases, I believe Judge Barnes stated 
that his staff did write to the company requesting information, and by 
the time they got the reply, the company advised them the merger had 
been consummated. 

Mr. Hauu. I would be interested .in knowing in both of those cases 
whether under section 7 they proceeded against them. Lack of notice 
does not reduce their substantitive right to prosecute or proceed under 
section 7. 

Mr. McHveu. It raises the point that there was the difficulty of un- 
scrambling the eggs. If they had known of it in advance it might 
have facilitated matters for them to invoke their premerger injunctive 
power. 

Mr. Hai. Yes; it might be a little difficult but nothing compared 
with the extraordinary difficulty that is going to be the consequences, 
we feel, of this legislation on the public, on the business public, if 
enacted, 

And maybe two cases makes a case for enactment. But I do not 
feel that it does, from our point of view. 

Neither Chairman John W. Gwynne of the Federal Trade Com- 
mission nor Assistant Attorney General Stanley N. Barnes of the | ~ 
Department of Justice, in the House hearings on H. R. 9424 beginning | — 
January 16, 1956, presented any really significant figures on current i 
merger prosecutions which would appear to justify their reeommenda- | — 
tion for the premerger notification legislation. Both of these distin. | — 
guished gentlemen appear to have limited their documentation to (and i 
this is in the House) the expression of a desire to avoid the necessity | 
of detaching elements of their staff to scan newspapers, periodicals, | 7 
and trade journals. | 3 

On this point, FTC Chairman Gwynne, on January 16, 1956, be- | 7 
fore the Celler committee said : 


j 
F 
I 
' 
f 


5 GMAIL i AEE as acme a is a De apa Hi 


SARS I ce? 


The first thing I would like to touch upon is this problem of premerger notifica- 
tion * * *. You read about them in the papers and go and hunt them down and 
find out the facts the best you ean. 

The Department of Justice, through Assistant Attorney Genera! 
Barnes, offered the same justification in the House hearings: 

No longer would the staff be required to scan in the same manner the variety 
of financial periodicals. 

Nor will the interested inquirer find any more persuasive reasons 
for the premerger notification legislation set forth in the rest of the 
testimony of Assistant Attorney General Barnes. The only attempt 
to show the actual case experience justifying H. R. 9424, appears in 
the following testimony of Judge Barnes: 

Since January 1953 the Legislation and Clearance Section has set up special 
merger files in more than 110 instances which merited detailed inquiry. Some in- 
volved mergers which already have resulted in the institution of proceedings, 


some mergers are still under inquiry, and in other instances mergers investigated 
were never consummated. 


In the first place, it cannot. be lost upon the observer that in the 
period from January 1953 to January 1956 there were only 110 mer- 
gers meriting inquiry by the Department of Justice. 

This, in and of itself, unquestionably does not constitute a sufficient 
legislative basis to burden the business public with the premerger 
notification law. Where is the breakdown of the cited figures? How 
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-— actual prosecutions were ordered as a result of the 110 inquiries 

» 1953 7 

He re is the pli ice to really document the allege ad need for legis: ation. 
Yet the testimony is weak and inconclusive on this point and one has 
, vo elsewhere than the record of the proceeding to secure enlighten- 

- on this all-important question. 

t has unofficially been indicated that there have been only 7 actual 
nan utions since 1953 and it is reasonable to assume that the impact 
of these 7 cases probably did not substantially or materially affect 
the overall competitive situation in the United States. Judge Barnes 
eoes on to conclude: 

Premerger notification should substantially ease this investigative burden. 


It is difficult to see how an easing of the investigative burden would 
be the consequence of a law which would require thousands upon 
thousands of nonmerger filings which must be received, handled, 
evaluated, and processed by the Department of Justice. 

For the purpose of emphasis, it is again repeated that the hearings 
in the House on this matter are distinguished by the absence of specific 
case references to demonstrate that the Department of Justice and 
the Federal Trade Commission were seriously hindered in their en- 
forcement obligations under section 7 of the Clayton Act or that there 
was a substantial lessening of competition or a growth of monopolies 
due to the absence of a premerger notification law. 

The motivating force for the prenotification legislation, therefore, 
cems limited to the asserted “inconvenience” factor assigned as justi- 

cation by spokesmen for the agencies in question. 

“i the hearings before the House Antitrust Subcommittee, Chair 
man Emanuel Celler (Democrat, New York) made an opening state 
ment which confirms this conclusion, in the following language. ‘This 
appears to be the conclusion whic h Chairman Celler of the House 
committee reached. His statement in the record of the hearings is 
is follows: 

The purpose of the premerger notification bills * * * is to avoid the con 
siderable time, effort, and expense required by the Department of Justice and 
the Federal Trade Commission in searching out newspapers and trade publica- 
tions to find out whether mergers are about to occur. * * * 

The stated purpose of the premerger notification legislation is to 
save “time, effort, and expense.” Yet, one cannot help but reflect on 

' futility of trying to compare the relatively insignificant “time, 
eff flort, and expense” that it now required in “searching out newspapers 
and trade publications” with the enormous amount of “time, effort, 
and expense” that will burden the Department of Justice and the 
Federal Trade Commission if required to process the hundreds of 
thousands of reports that will be filed under the proposed law—an 
overwhelming majority of which will bear no relationship whatsoever 
to tr ansactions even remote ly lessening competition or tending toward 
monopoly, 

| might say here parenthetically that in listening to the evidence 
prese nted this morning on behalf of the proponents ‘of the bill, there 

vas considerable discussion of the possibility of waivers, the possi- 
bility of regulations, exempting certain classes of people who would 
he required to file, which I believe in and of itself is testimony of the 
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number of people that are going to be required to file, whereas the 
public interest does not require them to be thus burdened. 

I think the talk about waiver in and of itself is confirmation of the 
contention that there are many, many thousands that should not have 
this particular burden inrposed upon them. 

Mr. McHuen. Would not the waiver route take care of many of 
these ? 

Mr. Hau. We just do not happen to feel that way about the Federal 
Government and legislation. If an unnecessary burden can be avoided 
now, right here, at “the heari ing table, then we feel it should be done 
this way. 

Here indeed is a proposal which will add materially and substanti- 
ally to the administrative and budgetary burden of Government en- 
forcement agencies that undoubtedly are already understaffed and 
overworked. 

It does not take a great deal of imagination to see the needless ad- 
ministrative and budgetary burdens that will devolve upon Govern- 
ment and industry if the reporting requirements of H. R. 9424 become 
law. 

Nor will the public interest best be served by an unwarranted shift 
inemphasis from an after-the-fact enforcement obligation to a before- 
the-fact policing duty. 

And do not lose sight of the fact that H. R. 9424 proposes that pre- 
merger notifications must be filed with both the Department of Justice 
and the Federal Trade Commission—which compounds the cost to 
Government and compounds the burden on industry. The record 
does not justify the proposed extension of Federal controls. 

There isn’t any question in our mind that there will be an enormous 
administrative burden. They will require more staff to do just paper- 
work alone. It cannot help but contribute actually to a less olicient 
enforcement of the present existing legislation. 


PRESIDENTIAL VIEW ON EXCESSIVE REPORTING REQUIREMENTS 


It seems appropriate to point out in this connection that the Presi- 
dent of the United States recently expressed the view that efforts 
should be made to eliminate the burden of unnecessary paperwork on 
the public and industry. The Associated Press article which appeared 
in th Washington Post on Monday, May 21, 1956, reads as follows: 


President Kisenhower called yesterday for elimination of Government report- 
ing requirements which impose unnecessary paperwork on the public industry. 

In a letter to Budget Director Percival Brundage, he endorsed a Hoover 
Commission recommendation that increased emphasis be given to protecting 
the public from excess reporting burdens. 

The President expressed gratification at the “substantial progress already 
made in this program by the Bureau and its Advisory Council on Federal 
Reports.” 

The White House said the Budget Bureau has made a vigorous effort to cut 
the paperwork required in the Government’s official business with the public, 
in accord with instructions issned at the outset of Mr. Eisenhower's adminis 
tration. 


We agree with this objective stated by the President of the United 
States, because industry is already overburdened with reporting re- 


quirements and must under the law divert some of its productive 


energies into the nonproductive fields of compliance with paperwork 
requirements. 
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It is submitted, however, that the objective cannot be achieved and 
the trend cannot be reversed if the premerger notification principle 
should find its way into the law. 


ADDITIONAL OBJECTLONS TO PROPOSALS 


In my testimony I liave directed the attention of the Congress to the 
objections of the bituminous coal industry to the principle of pre 
merger notification as set forth in H. R. 9424 and S. 3424. 

It has been emphasized that the coal mine owners and operators are 
convinced that the proposed legislation would discriminate unfairly 
against the industry and impede the normal business transactions 
which constitute the life-blood of the business of producing coal to meet 
the Nation’s fuel requirements. 

Further, we have pointed out that the record of the hearings fail to 
show sufficient justification for the legislation by the enforcement 
agencies charged with the responsibility of administering section 7 of 
the Clayton Act—the Attorney General and the Federal Trade Com 
mission. 

By pointing out the foregoing objections to H. R. 9424, however, we 
do not wish to leave an impression with the committee, or Congress, 
that our objections are limited to these stated deficiencies. 

We join in support of others in these hearings who have or will, 
show the many additional objections to the proposed legislation justi- 
fying rejection in whole or in part; and most cert: ainly requiring its 
material and substantial amendment if favorable consideration is 
nevertheless to be accorded the notification principle. Some of the 
other readily identifiable deficiencies in H. R. 9424 (and S. 3424) are: 

1. Enactment of such a measure would leave undecided the status 
of transactions already contracted for or in the process of completion 
at the time of enactment. 

The measure would needlessly require public disclosure of busi- 
ess information of no antitrust significance whereas such information 
would normally be confidential to the parties concerned with affecting 
the dha lic interest. 

The measure would not exempt a stock acquisition by one cor- 
son ation for the sole purpose of maintaining its ratio of stock interest 
N —— corporation. 

The measure would require the filing of information with respect 
to ‘ieee acquisitions whereas such information is normally un- 
obtainable in foreign countries thus threatening the economic position 
of _ United States in world trade. 

The measure does not exempt from its provisions (a) transac- 
tions limited to existing subsidiaries, (6) transactions which do not 

nvolve transfer of control, or (¢) transactions which clearly are with- 
out antitrust significance. 

Conclusion: It is submitted that H. R. 9424 (and S. 3424) is loosely 
drawn and is characterized by the absence of necessary definitive 
standards. The deficiencies in the proposed bills appear to raise seri- 
ous constitutional questions which cast doubts as to the ultimate 
validity of the legislation. It is impossible to determine by an ex- 
amination of the provisions whether or not a corporation is covered 
or whether or not part or all of its normal business transactions are 
within the purview of the legislation as written. 
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The extent to which the defects represent a serious problem for the 
coal industry has been treated in specific detail earlier in this state- 
iment. However, it should be pointed out now that the absence of ade- 
quate standards in the proposed legislation will most certainly result 
in extensive and endless litigation before the matter of its validity 
is finally established. 

The time and the place to avoid an almost certain judicial rewriting 
of the legislation is now by giving this legislation more serious and 
careful consideration than has been the case up to now. There is a 
surprising lack of real evidence or testimony in the record based upon 
actual case experience to demonstrate to the Congress that the Ameri- 
can businessman should be subjected to the additional burdens inher 
ent in the proposed premerger notification legislation. 

The future of the country may well depend upon the encouragement 
of free enterprise—or better stated, the free competitive enterprise 
system, 

The Congress and the Federal Government have as high an obliga- 
tion and duty to preserve free competitive enterprise as they have to 
prevent the destruction of competition or suffer the undue rise of 
monopolies. 

H. R. 9424 will have a serious adverse impact upon the thousands 
and thousands of legitimate transactions necessary to the advancement 
of business but having no relation to the lessening of competition nor 
tending to create monopoly. The proposals can but set back the cause 
of the free competitive enterprise system in the United States. 

(The prepared statement of Mr. Hall is as follows :) 


Mr. Chairman, My name is Robert E. Lee Hall. I am general counsel of the 
National Coal Association with offices in the Southern Building, 15th and H 
Streets NW., Washington, D. C. The National Coal Association is the trade 
organization of the bituminous coal mine owners and operators of the Nation, 
representing approximately two-thirds of the total commercial bituminous coal 
produced in the United States. 

At the outset, it is my desire to make it crystal-clear that nowhere in my testi- 
mony will there be found either a recommendation or inference that there should 
be any diminution of the Federal Government’s present authority to control 
mergers which may “substantially lessen competition pr tend to create a mo- 
nopoly” pursuant to section 7 of the Clayton Act or other antitrust legislation. 
It is recognized that the Federal Government has a continuing obligation in the 
antitrust field, but it is submitted that existing legislation is more than ade- 
quate to insure that unlawful mergers, monopolies and unfair trade practices 
will not progress beyond effective Federal control under present enforcement 
procedures. 

My purpose in appearing here today is to direct the attention of the Congress 
to the many serious objections to the several antimerger bills which are the sub- 
ject of consideration by the Senate Judiciary Antitrust Subcommittee in these 
hearings. It is the position of the bituminous coal industry that the premerger 
notification bills, such as the House-passed H. R. 9424 and S. 3424, should not 
be enacted by the Congress because (1) such legislation would discriminate un- 
fairly against the bituminous coal industry in particular and the extractive in- 
dustries in general, (2) such legislation would needlessly burden, or render 
impossible countless nonmerger transactions necessary to the regular and law- 
ful conduct of the business of the bituminous coal industry, and (3) such legisla- 
tion is not required on the basis of the past experience of the Department of 
Justice or the Federal Trade Commission and will not be required by the public 
interest in the future. My remarks will be principally directed to the provisions 
of H. R. 9424, which was passed by the House of Representatives April 16, 1956 
(and its Senate companion bill, 8. 3424) since this proposal appears to embody 
the premerger notification principles advanced by proponents of legislation of 
this character. 
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NO MONOPOLY IN COAI 


rhe coal industry has long been proud of the fact that it represents one of the 
itstanding examples of the free competitive enterprise system in action among 
creat industries of the Nation. It is comprised of more than 5,000 individual 
mpanies engaged in the production, distribution, and marketing of bituminous 
No one single company group produces more than 5.5 percent of the total 
production. Competition is a trademark of the industry which has always 
opstituted one of its chief characteristics. There is no basis to fear any de- 
elopments in the coal industry which would have the effect of substantitally 
essening competition or tending to create monopoly, now or in the foreseeable 


ryture. The records of the Department of Justice and the Federal Trade Com 


esion, as well as the courts of the land, are singularly free trom legal action 
yind necessary to preserve competitive conditions attendant upon the produ 
on of coal. Therefore, it should be readily understood why the producers of 

il oppose H. R, 9424 or similar legislation which would impose impossible 
eporting burdens on the industry without any corresponding contribution to the 
ecessary maintenance of competition in the United States within the meaning 

the Clayton Act. 

UNFAIR BURDEN ON COAL INDUSTRY 


As demonstrated above, there is no monopoly in coal and there is no tendency 
-ard the lessening of competition now or in the foreseeable future. Yet H. R. 


0424 or similar legislation will impose an intolerable burden upon our industry 
and will render impossible countless nonmerger transactions which are necessary 


in the day-to-day conduct of the business of producing coal. This presents a 
legislative anomaly in that an outstanding competitive industry will be rendered 
less so because of the burden of the requirements directed at the practices and 
trends in others. The existence of more than 5,000 operating coal companies 
means that thousands upon thousands of transactions are subject to the un- 
ertainties of the proposed premerger notification requirements inherent in 
Hf. R. 9424. Coal is an exhaustible asset, and reserves must be replenished if 
companies are to continue to serve the fuel requirements of the Nation. Stated 
in other terms, coal lands and reserves constitute the raw material of our indus- 
try and represent the principal stock in trade which is the lifeblood of the 
industry. Nevertheless, our study of the asset exemption contained in H. R. 
0424 at page 4, lines 1, 2 and 3, leads to the conclusion that coal’s stock in trade 
does not fall within the framework of the exemption, and the many thousands of 
acquisition transactions relating to coal reserves would be subject to the 90-day 
notification requirements—a ruinous obligation in our industry. The asset 
exemption provision contained in H. R. 9424 reads as follows: 

“The term ‘assets’ as used in this paragraph shall not include stock in trade 
sold or held for sale by a corporation in the ordinary course of its business.” 

By this provision there is provided for the benefit of corporations—particularly 
manufacturing corporations—an exemption for their stock in trade for the very 
obvious reason that the purchase of necessary raw materials by corporations 
vould be impeded or rendered impossible by the notification provisions of the 
bill were it not for this specific exemption. Previous notice and a 0-day 
waiting period with respect to such transactions would obviously impose an 
uneonscionable burden upon corporations in the normal transaction of this non- 
merger aspect of their business and the exemption is quite properly set forth in 
the bill. However, the exemption does not appear to be broad enough to exclude 
from the notification requirement transactions for the acquisition of the raw 
uiaterials necessary and essential to the conduct of the business of producing 
coal: i. e., coal properties and reserves. 

Coal is an exhaustible asset and if a company is to stay in business it must 
replace the reserves that are depleted. In the acquisition of the necessary coal 
reserves to continue in business, it is usually found necessary to acquire the 
assets of an existing corporation. Often it is necessary to acquire such assets 
from a wholly owned or controlled subsidiary, or to merge two wholly owned 
subsidiaries. These acts are necessary in the daily conduct of business in the 
coal industry but in no way do they have the effect of lessening competition or 
tending toward a monopoly. If coal is to remain competitive, it is necessary today 
to build large and costly preparation plants and correspondingly large reserves 
of coal are necessary for any economic justification of this construction and 
expenditures. Of particular importance to the coal industry is the preservation 
of the confidential aspects of proposed acquisitions of coal lands. Enforced 
publieity with respect to such transactions will constitute a serious impediment 
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to the effective negotiation of such necessary transactions in the coal industry. 
Advance public disclosure of such details is not required in the antitrust sense 
and will serve only to impede or make impossible the efficient conduct of the 
business of producing coal. Therefore, it can be readily seen that the imposition 
of the reporting requirements of the proposed premerger notification legislation 
will apply to countless nonmerger transactions that constitute the regular and 
lawful day-to-day transactions in the coal industry and will be unduly dis- 
criminatory. We do not believe that the proponents of the legislation intended 
that it should operate in such a detrimental manner with respect to operations 
relating to the production of coal or, for that matter, any of the extractive 
industries which have the same problem. In the light of these facts, it is sub- 
mitted that the Congress should not enact the legislation in its present form. 


COAL EXEMPTION JUSTIFIED 


As pointed out above, the coal industry is an outstanding example of the free 
competitive enterprise system in operation. Is it not an anomaly, then, that 
such an industry should be handicapped in its operations by legislation which 
would impede or render impossible the countless transactions of no antitrust 
significance which are the warp and the woof of the fabric of our contribution 
to the free competitive enterprise system? The Congress in recent years has 
shown growing interest in some of the problems of the coal industry. We know 
that there has been growing recognition on the part of Congress of the importance 
of a healthy coal industry to the welfare and security of the Nation. We have 
demonstrated, time and again, that some legislative enactments have had an 
adverse and sometimes unfair impact upon the competitive position of the 
bituminous coal industry. There is the example of the Natural Gas Act which 
grants natural gas companies exclusive franchise rights in market areas in the 
United States as well as rights of eminent domain and a guaranteed rate of 
return. Another example is the Government-encouraged series of reductions of 
the import excise tax on imported residual oil which invites ruinous foreign 
competition. We do not believe the Congress will be insensitive to the fact that 
the proposed legislation may seriously affect the ability of the coal industry 
to compete with its own kind as well as with other fuels. The plain equity and 
justice of this situation calls for rejection of H. R. 9424 and similar legislation 
or amendment in such a way that the burden of the proposed legislation will 
not impair the industry's ability to compete or its standing as a significant 
example of the free competitive enterprise system. The minimum amendment 
necessary to insure this end is to broaden the scope of the exemption (lines 1, 
2 and 3, p. 4—H. R. 9424 and S. 3424) for stock in trade so as to include the 
acquisition of coal properties and reserves within the framework of the exemp- 
tion, but, of course, only if the Congress should find compelling justifications 
for enacting premerger notification legislation. 


NO DEMONSTRATED NEED FOR LEGISLATION 


An examination of the relatively limited testimony in the hearings on the 
House side fails to disclose any impelling justifications or persuasive reasons for 
the enactment of prenotification legislation. Spokesmen for the Attorney General 
and the Federal Trade Commission failed to document the contention that agency 
experience in the past or the public interest in the future requires the enactment 
of premerger notification legislation if effective enforcement of section 7 of the 
Clayton Act is to be achieved. According to the testimony in the record, the 
principal reason repeatedly advanced by these enforcement agencies relates to 
the alleged inconvenience suffered by staff attorneys in making daily examina- 
tions of newspapers, periodicals, and trade publications to keep abreast of merger 
transactions. It is neither asserted nor shown that in any single cited circum- 
stance has a merger with antitrust significance escaped the attention of the 
Attorney General or the-Federal Trade Coiiiiiission, or both, or that any merger 
progressed beyond the reach of their power and authority to the detriment of the 
public interest because of the absence of premerger notification legislation. 

Neither Chairman John W. Gwynn of the Federal Trade Commission nor 
Assistant Attorney General Stanley N. Barnes of the Department of Justice, 
in the House hearings on H. R. 9424 beginning January 16, 1956, presented any 
really significant figures on current merger prosecutions which would appear to 
justify their recommendation for the premerger notification legislation. Both 
of these distinguished gentlemen appear to have limited their documentation to 
the expression of a desire to avoid the necessity of detaching elements of their 
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staff to scan newspapers, periodicals, and trade journals. On this point, FTC 


Chairman Gwynn on January 16, 1956, before the Celler committee said: 


“The first thing I would like to touch upon is this problem of premerger noti 
eation * * * You read about them in the papers and go and hunt them down 
ind find out the facts the best you can.” [Italie supplied. | 

The Department of Justice, through Assistant Attorney General Barnes, offered 
the same justification in the House hearings: 

“No longer would the staff be required to scan in the same manner the variety 

financial periodicals.” 

Nor will the interested inquirer find any more persuasive reasons for the pre 
nerger notification legislation set forth in the rest of the testimony of Assistant 
\rtorney General Barnes. The only attempt to show that actual case experience 


justified H. R. 9424, appears in the following testimony of Judge Barnes: 


“Since January 1953 the Legislation and Clearance Section has set up special 
merger files in more than 110 instances which merited detailed inquiry. Some 
uvolved mergers which already have resulted in the institution of proceedings, 
some mergers are still under inquiry, and in other instances mergers investigated 
were never consummated.” 

In the first place, it cannot be lost upon the observer that in the period from 
january 19538 to January 1956 there were only 110 mergers “meriting” inquiry 
iy the Department of Justice. This, in and of itself, unquestionably does not 
constitute a sufficient legislative basis to burden the business public with the 
premerger notification law. Where is the breakdown of the cited figures? How 
many actual prosecutions were ordered as a result of the 110 inquiries since 
1953? Here is the place to really document the alleged need for legislation. Yet 
the testimony is weak and inconclusive on this point and one has to go else 
where than the record of the proceeding to secure enlightenment on this all- 
mportant question. It has unofficially been indicated that there have been 
only 7 actual prosecutions since 1953 and it is reasonable to assume that the 
impact of these 7 cases probably did not substantially or materially affect the 
overall competitive situation in the United States. Judge Barnes goes on to 
conelude : 

‘Premerger notification should substantially ease this investigative burden.” 

it is difficult to see how an “easing” of the investigative burden would be the 
consequence of a law which would require thousands upon thousands of non 
merger filings which must be received, handled, evaluated, and processed by 
the Department of Justice. For the purpose of emphasis, it is again repeated 
that the hearings in the House on this matter are distinguished by the absence 
of specific case references to demonstrate that the Department of Justice and the 
Federal Trade Commission were seriously hindered in their enforcement obliga 
tions under section 7 of the Clayton Act or that there was a substantial lessening 
of competition or a growth of monopolies due to the absence of a premerget 
notification law. 

The motivating force for the prenotification legislation, therefore, seems limited 
to the asserted “inconvenience” factor assigned as justification by spokesmen 
for the agencies in question. In the hearings before the Honse Antitrust Sub 
ommittee, Chairman Emanuel Cellar, Democrat of New York, made an opening 
statement which confirms this conclusion, in the following language: 

“The purpose of the premerger notification bills * * * is to avoid the conside 
able time, effort, and erpense required by the Department of Justice and the 
Federal Trade Commission in searching out newspapers and trade publications 
to find out whether mergers are about to occur * * *” [italic supplied. | 

The stated “purpose” of the premerger notification legislation is to save “time, 
effort, and expense.” Yet, one cannot help but reflect on the futility of trying 
to compare the relatively insignificant “time, effort, and expense,” that is now 
required in “searching out newspapers and trade publications” with the enormous 
umount of “time, effort and expense,” that will burden the Department of Justice 
and the Federal Trade Commission if required to process the hundreds of 
thousands of reports that will be filed under the proposed law—an overwhelming 
majority of which will bear no relationship whatsoever to transactions even 
remotely lessening competition or tending toward monopoly. 

Here indeed is a proposal which will add materially and substantially to the 
idministrative and budgetary burden of Government enforcement agencies that 
undoubtedly are already understaffed and overworked. It does not take a great 
(leal of imagination to see the needless administrative and budgetary burdens 
that will devolve upon Government and industry if the reporting requirements of 
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H. R. 9424 become law. Nor will the public interest best be served by an un- 
warranted shift in emphasis from an after-the-fact enforcement obligation tu 
a before-the-fact policing duty. And do not lose sight of the fact that H. R. 9424 
proposes that premerger notifications must be filed with both the Department 
of Justice and the Federal Trade Commission—which compounds the cost to 
Government and compounds the burden on industry. The record does not justify 
the proposed extension of Federal controls. 


PRESIDENTIAL VIEW ON EXCESSIVE REPORTING REQUIREMENTS 


















































It seems appropriate to point out in this connection that the President of the 
United States recently expressed the view that efforts should be made to elim- 
inate the burden of unnecessary paperwork on the public and industry. The 
Associated Press article which appeared in the Washington Post on Monday, 
May 21, 1956, reads as follows: 

“President Eisenhower called yesterday for elimination of Government re- 
porting requirements which impose unnecessary paperwork on the public and 
industry. 

“In a letter to Budget Director Percival Brundage, he indorsed a Hoover 
Commission recommendation that ‘increased emphasis’ be given to protecting 
the public from excess reporting burdens. 

“The President expressed gratification at the ‘substantial progress already 
made in this program by the Bureau and its Advisory Council on Federal Reports.’ 

“The White House said the Budget Bureau has made a vigorous effort to cut 
the paperwork required in the Government’s official business with the public, 
in accord with instructions issued at the outset of Mr. Eisenhower’s Administra- 
tion.” 

We agree with this objective stated by the President of the United States. 
because industry is already overburdened with reporting requirements and 
must under the law divert some of its productive energies into the nonproductive 
fields of compliance with paperwork requirements. It is submitted, however, 
that the objective cannot be achieved and the trend cannot be reversed if the 
premerger notification principle should find its way into the law. 


ADDITIONAL OBJECTIONS TO PROPOSALS 


In my testimony I have directed the attention of the Congress to the objections 
of the bituminous coal industry to the principle of premerger notification as set 
forth in H. R. 9424 and S. 3424. It has been emphasized that the coal mine 
owners and operators are convinced that the proposed legislation would discrimi- 
nate unfairly against the industry and impede the normal business transactions 
which constitute the lifeblood of the business of producing coal to meet the 
Nation’s fuel requirements. Further, we have pointed out that the record of 
the hearings fail to show sufficient justification for the legislation by the enforce- 
ment agencies charged with the responsibility of administering section 7 of the 
Clayton Act—the Attorney General and the Federal Trade Commission. 

By pointing out the foregoing objections to H. R. 9424, however, we do not wish 
to leave an impression with the committee, or Congress, that our objections are 
limited to these stated deficiencies. We join in support of others in these hear- 
ings who have, or will, show the many additional objections to the proposed 
legislation justifying rejection in whole or in part; and most certainly requiring 
its material and substantial amendment if favorable consideration is neverthe- 
less to be accorded the notification principle. Some of the other readily iden- 
tifiable deficiencies in H. R. 9424 (and S. 3424) are: 

1. Enactment of such a measure would leave undecided the status of trans- 
actions already contracted for or in the process of completion at the time 
of enactment. 

2. The measure would needlessly require public disclosure of business 
information of no antitrust significance whereas such information would 
normally be confidential to the parties concerned without affecting the public 
interest. 

3. The measure would not exempt a stock acquisition by one corporation 
for the sole purpose of maintaining its ratio of stock interest in another 
corporation. 

4. The measure would require the filing of information with respect to 
foreign acquisitions whereas such information is normally unobtainable in 
foreign countries thus threatening the economic position of the United States 

in world trade. 
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5. The measure does not exempt from its provisions (a) transactions 
limited to existing subsidiaries, (b) transactions which do not involve trans 
fer of control, or (c) transactions which clearly are without antitrust 
significance. 

CONCLUSION 


It is submitted that H. R. 9424 (and S. 3424) is loosely drawn and is charac- 
terized by the absence of necessary definitive standards. The deficiencies in the 
proposed bills appear to raise serious constitutional questions which cast doubts 
as to the ultimate validity of the legislation. It is impossible to determine by 
an examination of the provisions whether or not a corporation is covered or 
whether or not part or all of its normal business transactions are within the 
purview of the legislation as written. The extent to which the defects represent 
2 serious problem for the coal industry has been treated in specific detail earlier 
in this statement. However, it should be pointed ont now that the absence of 
adequate standards in the proposed legislation will most certainly result in ex- 
tensive and endless litigation before the matter of its validity is finally estab- 
lished. The time and the place to avoid an almost certain judicial rewriting of 
the legislation is now by giving this legislation more serious and careful con 
sideration than has been the case up to now. There is a surprising lack of real 
evidence or testimony in the record based upon actual case experience to demon 
strate to the Congress that the American businessman should be subjected to the 
additional burdens inherent in the proposed premerger notification legislation. 

The future of the country may well depend upon the encouragement of free 
enterprise—or better stated—the free competitive enterprise system. The Con 
gress and the Federal Government have as high an obligation and duty to 
preserve the free competitive enterprise as they have to prevent the destruction 
of competition or suffer the undue rise of monopolies. H. R. 9424 will have a 
serious adverse impact upon the thousands and thousands of legitimate trans 
actions necessary to the advancement of business but having no relation to the 
lessening of competition nor tending to create monopoly. The proposals can 
but set back the cause of the free competitive enterprise system in the United 
States. 

Senator Dirksen. One weakness in the testimony has been that | 
have heard no witness estimate, on the basis of a hypothetical case, 
what type of expense and what degree of expense might be involved. 

It occurs to me that one could ‘take a case under “prenotific ation, 
what is involved in adducing the necessary documents and data that 
might reasonably be required and everything else that goes along 
with it. I would like to see something tangible that you could put 
your teeth into. 

The presentation has been mainly on the basis of philosophy and 
doctrine rather than what is involved by the way of extra burden. 

I am inclined, I think, to agree with you that there will have to be 
an addition of more people to the payroll. They will have some func- 
tions prescribed for them. They are going to be doing a lot of things 
around Washington. How many, I am not prepared to say. But 
I would think that somebody on the other side of the picture could 
come up with at least a shooting figure, so to speak, even though it 
is wide of the mark as to the estimate. 

In case a merger is contemplated, notice has to be given, the waiting 
period must pass, all of the data that you will have to submit, and so 
forth. 

Probably that could be done out of experience. But I do believe 
the record ought to show something more tangible than what we 
have had. 

Mr. Hatu. The figures they have in the proposals, jurisdictional 
figures of $10 million and the others, are substantial. By the same 
token, transactions as substantial as the qualifying figure represents 
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are certainly bound to come to the public attention. I think that that 
just follows. 


I think the need for this legislation has not been adequately 
demonstrated. 

I heard Chairman Gwynne this morning and it was a general state- 
ment to the effect that it would be nice to have it in the law but 
nowhere did he say that they could not operate without it or that 
more effort as to examining of periodicals—a stepped up, but cer- 
tainly less costly acceleration of their present procedure—might not 
accomplish the same purpose. 

That concludes my statement. Thank you. 

Senator Dirksen. Are there any questions? 

Mr. McHueu. No questions. 

Senator Dirksen. This concludes the testimony for today and the 
committee will resume at 10:30 on Saturday morning. 

(Whereupon, at 5:05 p. m. the committee adjourned, to recon- 
vene at 10:30 a. m., Saturday, June 2, 1956.) 
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SATURDAY, JUNE 2, 1956 


Unirep STaves SENATE, 
SUBCOMMITTEE ON ANTITRUST AND Monopory, 
OF THE COMMITTEE ON THE ¢) UDICLARY, 
Washington, D.C. 

The subcommittee met, pursuant to recess, at 10:45 a. m., in room 
124, Senate Office Building, Senator Joseph C. O'Mahoney (acting 
chairman of the subcommittee) presiding. 

Present: Senators O'Mahoney, Watkins, and Dirksen. 

Also present: Donald P. McHugh, chief counsel; Jesse J. Fried 
man, economic consultant: and Thomas B. Collins, professional staf 
member. 

Senator O’Manonry. The subcommittee will come to order. 

Mr. McHugh, who is our first witness this morning / 

Mr. McHvuern. Philip Ray, General Counsel of the Department of 
(‘ommerce. 

Senator O’Manonry. You have a prepared statement, I note, Mr. 
Ray. 

Mr. Ray. Yes, Mr. Chairman. With your permission, shall I read 
the statement ? 

Senator O’Manonry. You may either do that or file the statement 
for the record and summarize it, whichever you prefer. 

Mr. Ray. Well, the statement might take, I suppose, 10 or 15 min- 
ites. J might add a minute or two of observations, if that is 

tisfactory. 

Senator OManonry. That will be quite all right. 


STATEMENT OF PHILIP A. RAY, GENERAL COUNSEL, DEPARTMENT 
OF COMMERCE, ACCOMPANIED BY JOHN L. KILCULLEN, ASSOCI- 
ATE GENERAL COUNSEL, AND KENNETH F. McCLURE, ASSISTANT 
GENERAL COUNSEL 


Mr. Ray. Mr. Chairman, we appreciate the opportunity to appear 
before this subcommittee to present the views of the Department of 
Commerce with respect to the various bills dealing with prior notice 
to the Government of mergers and other business consolidations and 
iwequisitions which may have significant competitive effects or tend 
to create monopolies. 

The Department of Commerce, as the agency of Government pri- 
marily responsible for promoting and encouraging trade and com- 
luerce, is vitally interested in any developments in the commercial 
ind industrial world which might have an impact upon competitive 
factors within our national economy. 

365 
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We believe that one of the great sources of the economic strength 
in our country is the competitive structure which exists throughout 
the commercial activities of the Nation. Free access to markets, to 
raw materials, and to the means of production, which has been char- 
acteristic of the American system, has been responsible in great part 
for our outstanding economic growth, in contrast to the stunted eco« 
nomic activity found in areas where cartelization and monopoly 
practices are recognized, 

One of the principal factors in preserving and maintaining this free 
competitive economy has been the body of antitrust law which has 
been developed over a period of the past 65 years. Intelligently con- 
ceived and applied, our antitrust statutes have been a prime factor 
not only in preventing the formation of monopolies, but a in foster- 
ing a basic spirit of competitive enterprise at all levels of the economy. 

There are undoubtedly some deficiencies and defects in our anti- 
trust statutes, but their underlying principles are fundamentally 
sound. In some respects antitrust provisions could be strediagthaalc 
and in some other respects unnecessarily rigid provisions could be 
modified. 

In all situations, of course, governmental regulatory activity should 
be kept to the basic minimum necessary to deal with the particular 
problems present. Regulation purely for the sake of regulating is 
not only wasteful and burdensome, but can also inflict serious damage 
by knocking out of balance the free interplay of competitive forces 
within the economy. 

In considering the problem of business mergers, consolidations, ac- 
quisitions, and similar transactions, it must be recognized, as pointed 
out by the President’s Economic Report of January 1956, that “many 
mergers have a solid economic justification and serve the general 
interest by increasing competition; others have neutral effects; while 
still others place obstacles in the path of effective competition.” 

The basic problem is, therefore, to develop effective procedures for 
action to prevent mergers and similar transactions which place ob- 
stacles in the path of effective competition, without at the same time 
inhibiting or discouraging mergers which serve the general interest 
by increasing competition. 

If good mergers were to be blocked or discouraged, the adverse 
effects upon the economy could be equally as great as those which 
might flow from the consummation of bad mergers. 

The Department of Commerce feels, therefore, that in considering 
legislation to require premerger notification every effort should be 
made to aim the legislation specifically at merger transactions which 
could have undesirable results, and to avoid a “shotgun” approach 
which would embrace all types of transactions—good, bad, or neutral. 

Inasmuch as the major bill under consideration is H. R. 9424, which 
was passed by the House of Representatives on April 16, 1956, we 
shall address our comments primarily to that bill. 

It is noted that the first paragraph of H. R. 9424 would extend 
the merger provisions of section 7 of the Clayton Act to banks, trust 
companies, and other financial institutions. 

It has been generally concluded that the present section 7, as 
amended in 1950, does not apply to acquisition of bank assets or 
bank mergers and consolidations. 
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We do not make any comment in regard to this feature of H. R. 

1424, since this is a matter of primary interest and concern to other 
igencies which have testified on this subject. 

The bill would also extend to the Federal Trade Commission au- 
thority to take action to enjoin any merger or acquisition of any 
corporation subject to its jurisdiction. The Department of Com- 
merce is in accord with this provision, as we feel that it would 
strengthen governmental enforcement procedures. 

Howev er, “this section of the proposed bill should be so worded as to 
make it clear that a mere failure to give notification or to supply 
specific data or information would not, in and of itself, render any 
merger or acquisition illegal and subject to divestiture per se, since 
obviously the giving of notice or the failure to do so has no bearing 
upon the significance of the merger or acquisition from a competitive 
standpoint. 

Getting to the heart of this proposed legislation, we note that it 
provides in broad and inflexible terms that no corporation subject to 
the act shall acquire, directly or indirectly, the whole or any part of 
the stock, other share capital or assets of one or more corporations 
engaged in commerce, where the combined capital, surplus, and undi- 
vided profits of the acquiring and acquired corporations are in excess 
of $10 million, until 90 days after delivery to the Government of notice 
of the proposed acquisition. 

In addition, the parties would be required to submit thereafter what- 
ever further information the Government might request. The bill 
provides a penalty of up to $50 thousand for willful failure to give 
such notice or furnish required information. 

As we construe this language, it embraces virtually every business 
transaction involving a transfer of property or other assets of any 
corporation over $10 million in size, or any such transaction bet ween 
2 corporations with a combined asset value in excess of $10 million. 

For example, a corporation with assets over $10 million proposes 
to sell one of its obsolete machines for $5 thousand to a small company 
in the $100 thousand asset category. 

In view of the fact that the sale would represent a transfer of assets 
equivalent to 5 percent of the assets of the purchaser, the transaction 
would come within the language of the proposed legislation, and the 
parties would have to submit notice to the Government and wait for 
the requisite 90 days before completing the sale. 

Similarly, in any situation where a corporation in the $10 million 
size group desires to purchase a piece of equipment, or a plot of ground, 
or a building from another corporation, notice would also have to be 
civen of intention to carry out such a transaction. 

Hundreds, and perhaps thousands, of such transactions take place 
daily in the United States and, with possibly some very rare exceptions, 
have no effect whatever upon competition. The notification require 
ment as applied to such transactions would, therefore, have no real 

value in terms of protecting the competitive economy, and would im- 
pose impossible burdens upon business firms in carrying out their 
day-to-day activities. 

Another m: vjor area of difficulty would be in the field of commercial 
financing. It is, of course, standard practice in commercial financing 
arrangements for the lender to require the borrower to provide security 
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in the form of mortgages on tangible assets or a pledge of equity 
securities of the borrower. 

Under the language of the proposed bill, any such transfer of assets 
by way of mortgage ¢ or stock pledge would come within the notice and 
waiting period requirements. It is not difficult to see how much havoc 
this would create in financing fields. At the very least it would 
greatly impair the ability of many business firms to secure suitable 
financing for their business activities. 

In view of these facts, we strongly urge that an effort be made in 
this legislation to distinguish mergers and acquisitions of the type 
that would clearly tend to have an effect upon competition within the 
particular industry or section of the country from those day-to-day 
transactions which have no competitive effec ts. 

Apparently this was the intention behind the bill, and we note the 
comments in the report of the House Judiciary Committee that the 
third paragraph of the bill is intended to make clear “that a trans- 
action which is not in essence a merger or its equivalent is not subject to 
advance notification.” 

However, this does not appear to be the case since the language used 
in the bill does not make such differentiation. 

We feel that Assistant Attorney General Barnes, in his testimony 
before this subcommittee last week, made some valuable suggestions 
in the direction of clarifying the coverage of the bill. 

We particularly commend his suggestion that an exemption be 
made for transactions involving assets which do not exceed $1 million 
in value. This exemption would, we feel, eliminate a great many of 
the day-to-day transactions referred to above. 

Using a certain figure, such as $1 million, as a basis for exemption 
does not, however, provide a complete answer to the problem. There 
are undoubtedly many day-to-day transactions of business corpora- 
tions which may exceed $1 million in gross amount and which have 
none of the aspects of a merger, consolidation, or similar arrangement, 
nor do they have any bearing whatever upon competition. 

Some more effective criteria than dollar value are needed for sifting 
out these day-to-day transactions and distinguishing them from 
mergers and ac quisitions which may tend to affect competition. 

As an illustration, if a large corporation decided to purchase an 
office building valued at a figure in excess of $1 million for its own 
use, acquisition of such building would have no effect at all upon 
competitive relationships within the particular industry, or otherwise, 
and consequently there would be no valid basis for requiring such a 
transaction to be reported to the Government as a merger or 
acquisition. 

The fact that the transaction involved an amount of money more or 
less than $1 million does not have any real significance. Some addi- 
tional criteria must be developed. One approach which might be 
suggested is that the obligation should be placed upon the parties 
involved in any such transaction to determine in the first instances 
whether the transaction would have any effect upon competition and 
whether the notification requirements of the statute are applicable. 

In the event the parties determine that the transaction is not subject 
to the notification requirements, they would be acting at their own peril 
and risking possible imposition of civil penalties, as well as divestiture 
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action, if subsequently it is determined that the transaction was, in 
fact, a merger or acquisition substantially affecting competition. 

Senator Warkrns. I take it you are opposed to the prenotificatio 
requirements. 

Mr. Ray. No,sir. Weare not opposed to the prenot ification require 
ment as such. We are searching, Senator, for some method of screen 

ing out the items that we are really trying to get early warning of. 

[ might say that since 1950, I believe, that there have been 6 com 
plaints prosecuted by the Justice Department under poction 7 and 
some 9 by the Federal Trade Commission, in that period of 544 years. 
So that what you want, I believe, is some narrowing so that you get 
an early warning system that is related closely to the type of transac 
tions you want to prevent in advance rather than a broader approach 
which will inevitably pick up transactions having no significant com 
petitive effects. 

Senator Warkrxs. Do you have an amendment to suggest that 
would accomplish that purpose / 

Mr. Ray. I do not have a specific amendment prepared, sit 

Senator O’Manonry. How would you undertake to impose this 
obligation which you suggest upon the parties involved in any merger 
transaction to determine for themselves whether or not it was in 
violation of the antitrust law? 

Mr. Ray. If you have in part, except as to certain specific transac 
tions which could be defined, what would be a subjective test, then, 
of course, your remedy is some form of sanction. This is, for ex 
ample, what we do in the income-tax field. 

We do not require advance reporting of transactions that result 
in tax, but failure to properly report them results in various penalties. 
And, of course, this statute does contain a civil penalty which would 
operate as a substantial sanction in the event that the subjective 
judgment, if you will, was erroneously exercised. 

Mr. McHuen. What kind of effect upon competition do you have in 
mind—whether it would have any effect upon competition / 

Mr. Ray. Yes. As this is worded, it would be limited to total ab- 
sence of competitive impact. I mean, a corporation buys a building 

a property or a plant, sells it to an insurance company and leases 
it Mick ; this is one possible suggestion. 

I do not want to seem to be didactic about it. This is one way in 
which you might screen large numbers of transactions which quite 
patently would not have antitrust implications, in order to keep the 
Government from being swamped with a lot of irrelevant filings. 

Mr. McHven. Don’t you think that would raise an equally difficult 
problem of the acquiring and the acquired company trying to deter 
mine whether the particular transaction may have some competitive 
effect ? 

Mr. Ray. Well, I take it they would not have a bargain if they 
could not agree on that fact. 

Mr. Frrepman. Of course, since almost every transaction in which 
| corporation engages has an effect on its compet itive position, in that 
it is constantly seeking to strengthen that position vis-a-vis other 

ompanies in the field, from that standpoint a broad criterion like 
any effect on competition—— 

Mr. Ray. Well, any effect within the meaning, I think, of the sub 
stantive statute we are talking about, which is sec tion 7 of the Cl: ayton 
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Act. Every business transaction, of course, has an effect on competi- 
tion. But many business transactions which involve acquisitions 
and mergers are an inextricable part of our business operation. It 
is not merely buying and selling finished products but part of our 
competitive economy is the changing, shifting scene which involves 
new issue of securities, reorganizations, expansions. 

Mr. McHvueu. Do I understand the effect that you have in mind 
is that effect which is prohibited by the statute? 

Mr. Ray. Yes. 

Mr. McHveu. So in effect 

Mr. Ray. If the parties were willing to undergo the risk of a sub- 
stantial civil penalty in good faith belief that it could not have any 
competitive impact within the meaning of the statute. I suggest this 
is one possible screen to narrow this to the relatively few transactions 
as to which the Government wants some kind of early warning radar 
system. 

Senator O’Manoney. Assistant Attorney General Barnes, of course, 
referred in his testimony to the difficulty of unscrambling the eggs 
after the omelet is made. That, of course, is precisely the difficulty 
which would arise under the suggestion that you have made here. 

Mr. Ray. It would. 

Senator O’Manoney. But I think in all probability we should allow 
you to finish your statement, as we agreed before questioning. 

Mr. Ray. All right, sir. I will proceed then, Mr. Chairman. 

We also concur in Judge Barnes’ recommendation for an exemption 
of transactions between parent and subsidiary corporations where the 
parent holds more than 50 percent of the voting stock or other capital 
of the subsidiary. 

Although it is not entirely clear, we think that Judge Barnes’ pro- 
posed language was intended to remove from the coverage of the bill 
commercial lending transactions involving transfer of assets as secu- 
rity for loans for foreclosure upon such loan security. 

It would be desirable, however, to further clarify this particular 
point by more specific language. We suggest also that consideration 
be given to an exemption for judicially supervised corporate reor- 
ganizations involving sales of assets or dissolution. 

Senator Warxins. That would be apparently, I think, where a court 
is supervising reorganization, that notice would then be given to 
everybody, including the Justice Department. 

Mr. Ray. Well, 1 think that we are suggesting here that things are 
subject to the supervision of the court will be exempted from this. 

Senator Warkins. As I say, I do not think it was intended in the 
beginning even to include such transactions. 

Mr. Ray. I think that is correct. 

Senator Warkrins. I can see readily there is nothing there that 
would be hidden at all. 

Mr. Ray. Yes. 

Senator Warkins. The court records are open to everybody. That 
has to take place sometime in advance, since you have to file petitions, 
to have hearings on the petitions, and final orders. So that everybody 
is notified of what is going on in a circumstance of that kind. 

Mr. Ray. That is true. There is no secrecy about the transaction, 
but what might be thought of as an implication that the Government 
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would have power to override the judicial decision about the outcome 
of a supervised reorganization. 

Senator Watkins. It would have that even if it became a combina- 
tion in restraint of trade, a monopoly, even though the court had ap- 
proved it. I think it would still be right for the Department of 
Justice to go in under the section 7. 

Mr. Ray. Well, where—— 

Senator Warkins. Of course, it is inconceivable that a court, in the 
tirst place, would permit a reorganization or a consolidation such as 
you mentioned but if it should do so, I do not think it should be re- 
moved from some supervision by the Justice Department. 

Mr. Ray. Well, I think if subsequently the operation of the adjudi- 
cated merger or reorganization, whatever it was, that would not 
necessarily prevent the operation of the Sherman Act or other pro- 
visions, but I think the courts should be free from the notion that the 
Government could seek an injunction against the proposed decree of 
ihe court to put into effect an adjudicated reorganization. 

Senator Warkrns. I think probably it would be a good thing for 
the Justice Department to be notified when any situation of that kind 
has arisen in the courts, so that the Justice Department could look into 
t and probably, as a trend of the court, call it to the attention of the 
court, anything that might possibly 

Mr. Ray. Or that they might intervene in that proceeding. 

Senator Warkrns. Yes; it seems to me that would be a wise 
provision. 

Mr. Ray. We had not thought so. So I will be glad to give it 
further consideration, Senator. The filing of these reorganization 
proceedings is given wide notoriety and any opportunity to intervene 
already exists. 

Senator Watkins. I think they are given wide notice. If they do 
not have a disposition to read the paper for that particular proceeding, 
they might overlook it. I overlook a lot of things pertaining to legis- 
lation. I have one man assigned to follow that and find out what is 
coing on. 

Mr. Ray. Among other problems which the business firm will face 
under this bill will be the proper definition of the term “assets” and 
the valuation of assets. Neither the proposed statutory language nor 
the legislative history in the House gives any indication as to how 
issets are to be valued. 

Obviously different terms of measurement, such as book value, 
realizable market value, and sales price, can be utilized to produce 
different results. 

Also, date of valuation may be an important factor where sharp 
inarket fluctuations occur. Valuation of corporate assets or securities 
s frequently complicated and expensive. Unless questions such as 
these are clarified in the legislation itself, unnecessary expense and 
litigation will occur. 

We would also like to comment on the 90-day waiting period re- 
quirement. Concern has been expressed in business circles that this 
would be an unduly long period for the suspension of many necessary 

nd desirable business transactions, and where failing firms are in- 
volved could be disastrous. 

Quite often merger transactions are closely related to the market 
price of securities of one or both of the parties to the transaction and 
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the business conditions existing at the time a merger agreement is 
reached. During a 90-day waiting period these factors could change, 
particularly if information as to the proposed transactions became 
generally known. 

In regard to the special problem of failing firms, we are aware, of 
course, of the court decisions holding that the Clayton Act does not 
apply to bankruptcy or receivership cases. (/nternational Shoe Com- 
pany Vv. Federal Trade Commission (260 U. S.291).) These rulings 
would not, however, seem applicable to firms in financial straits which 
have not reached the bankru tcy stage. 

In many such situations es only ‘effective w ay to avoid bankruptcy 
or receiv ership i is through a suitable merger transaction which can be 

‘arried out quickly and efficiently. Needless to say, a lengthy waiting 
sia iod, or a possible leak of information during the waiting per iod, 
could defeat the projected arrangements. 

Another aspect of this problem of waiting periods is that in any 
merger or acquisition arrangement, substantial tax questions are pre- 
sented. In many instances it is desirable to complete the arrange- 
ments, from a tax standpoint, within a given period or prior to a 
calendar or fiscal year end of the parties. 

Unless the transaction can be completed within such period, certain 

tax disadvantages may result and the transaction may become unat- 
tractive to one or both of the parties. The 90-day waiting period 
requirement, plus the possibilities of further delay for supplying addi- 
tional information upon request of the Government, may cancel out 
any desirable tax aspects of the transactions and cause the parties to 
abandon the entire arrangement. 

Although paragraph 2 of the bill (H. R. 9424) would authorize 
procedures under which the 90-day waiting period could be waived by 
the Attorney General and the appropriate Board or Commission, we 
ure not convinced that this would solve the problem of the failing firm. 

[t is not likely that the agencies involved would favor the granting 
of waivers except on the strictest of terms, and even where the waivers 
are granted it can be anticipated that there would be a substantial 
interval of time bet ween the request and the grant. 

It should be borne in mind that the primary purpose of this legisla- 
tion is to insure that the Government receive adequate notice of sig- 
nificant mergers so that it can take appropriate action to prevent an 
adverse effect upon competition wherever necessary. 

As pointed out by the Department of Justice, the Department must 
in many instances rely upon newspaper stories and items in commer- 
cial journals for information about significant mergers, and sometimes 
does not learn about them until some time after their consummation 
and the damage to competition has already been felt. In such situa- 
tions it becomes difficult to unseramble the transactions and restore the 
parties to their previous status. 

With this background, it can be seen that the objective to be sought 
isa procedure by which the Government can obtain adequate knowledge 
of merger transactions soon enough to permit appropriate action, but 
without at the same time imposing unreasonable and unnecessary re- 
strictions upon business activity. We feel that a notice period not in 
excess of 30 days should be a completely adequate period for this 
purpose. 
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We would also suggest that provision be made for a procedure undet 
which firms planning a merger or acquisition could, if they should 
desire to do so, seek from the Department of Justice or the Federal 
Trade Commission a prior clearance, in appropriate cases, so that they 
could go forward with the proposed transaction in the knowledge that 
the Government would not at some later date bring action to require a 
dissolution. 

In the case of regulated industries under the jurisdiction of the 
Interstate Commerce Commission, the Civil Aeronautics Board, and 
similar Boards and Commissions, clearance procedures are now avail 
able, and we feel that there would be substantial advantage, both from 
the standpoint of industry and of the Government, to m: ake such clea 
ance procedures gener: ally available so that much of the element of 
uncertainty could be removed from merger transactions which are in 
public interest. 

Under the provisions of H. R. 9424, the element of uncertainty 
would remain for an indefinite period, even after the parties had 
complied with the notice requirement, furnished all necessary in 
formation, and waited for the 90-day period. 

Failure of the Government to object to the transaction during the 
0-day period would not foreclose the possibility of later govern 
mental action to require dissolution of the merger transaction. 

From the standpoint of the business firms involved, this could 
be construed as a harsh and unreasonable result. In the case of 
voluntary clearance procedures, the 90-day waiting period would not 
seem to be unduly long. 

In regard to the effective date of the notification provisions of the 
bill, we have noted the suggestion of Assistant Attorney General 
Barnes that a new section be added to provide that such provisions 
shall take effect 90 days after their enactment. 

We would like to suggest further language to indicate that the 
notification provisions shall not apply to binding written merger or 
acquisition agreements entered into prior to date of enactment of 
the bill. 

Permit me to say, in closing, that the Department of Commerce 
will be very happy to’be of any possible assistance to the subcom- 
mittee in developing appropriate solutions to the problems which 1 
have mentioned in this testimony. 

Mr. Chairman, if I might, as I indicated at the outset, add a word 

‘two with regard to the Committee print No. 2, containing depart 
endl amendments. 

Senator O’Manoney. These are the amendments suggested by Judge 
Barnes ? 

Mr. Ray. Yes. 

We are concerned about the fact, as I stated, that many trans- 
actions with no competitive impact within the meaning of the Clayton 
Act would be filed for notification with the Government, and there 
would thus be brought to the Government a host of trade secrets, 
confidential competitive information of businesses and corporations 
all over the country. 

I would like to merely suggest that the Congress has been in the 
past very zealous with regard to such matters and has frequently in- 
cluded in bills of this character a provision for confidentiality of 
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material furnished except where it is necessary for the enforcement 
of some statute. 

I am thinking of the Department of Commerce census statute under 
which information is furnished by business concerns. It is a crim- 
inal offense to make it public. 

IT am thinking of the statutes that cover and safeguard private 
individuals with regard to income tax returns and so forth. 

I am afraid that the impact on business, and particularly smaller 
business, of any leaking out or general distribution of these highly 
secret competitive facts, the impact on smaller business, might be very 
great. 

This connects also with the question of the submitting of additional 
relevant information. 

As I said earlier, the Department feels that what we are seeking 
here is some early warning system about significant transactions. 
We are not trying to have a pretrial of an ultimate litigation. And 
the general provision that the Government can, without subpena and 
with no specific safeguards, demand any information which in their 
judgment is relevant over a period of 90 days seems to be a rather 
extraordinary power, and bearing in mind that what you want to do 
is to look at the big outlines of the transaction, which are notified, and 
determine whether it might be one of those things you want to get at 
in advance, it would seem to us that the bill might well include a list 
of specific items that would be requested, and in any event not leave 
the material to the judgment of the Government to determine what 
type of factual information, including trade secrets or competitive 
information, might, in their judgment, be relevant. 

One more matter. 

In the departmental amendments, on page 4, the million dollar limi- 
tation, of course, on the acquiree side relates only to assets. On the 
matter of acquisition of stock, the acquisition of one share of stock 
by any—except in the parent-subsidiary situation—by any corpora- 
tion having $10 million of assets or plus, the issuer of the stock having 
$10 million, would require notification unless it was solely for invest- 
ment. 

And we are concerned about the normal underwriting, where the 
distribution of stock takes place very rapidly. Underwriters and 
dealers are making overnight commitments as principals, as to stock, 
which truly enough may be less than 5 percent of the outstanding stock 
of the issuer, but in most of those cases it would not be acquired solely 
for investment. Yet they are typical routine transactions that take 
place in the underwriting world on a vast scale every day. 

Mr. Chairman, that concludes the statement which I have for pre- 
sentation. I will be glad ¢o answer any questions. 

Senator O’Manoney. Mr. Ray, let me say that I think that you 
have presented a very clear, explicit, and stimulating statement, a 
challenge to the legislature and to the executive as to what should be 
done. Iam sure that you will be ready to respond equally frankly to 
any of the questions that are asked of you. 

a, do you have any questions ¢ 


Senator Dirksen. I was going to ask Mr. Ray whether he proposes 
to submit amendatory language covering the various items alluded to 
in your statement. 
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Mr. Ray. We will be very glad to do so and to work as closely as 
possible with the staff on any of these suggestions—lI realize they are 
difficult—and some of our own ideas We would like to see an early 
warning system but the problem of trying to get at what you are 
trying to get at is not an easy problem. The committee has a diffi 
cult problem. We will be glad to work with the staff or do anything 
that the committee suggests. 

Senator Dirksen Considering your statement generally, it would 
seem to me you would have to forage a little in the field of 
xp the suggested waivers in the bills, that were submitted 
by Judge Barnes, ‘and secondly, I take it from the latter part of your 
sti atement that you are trying to devise some system of declaratory 
judgment made either by the } parties in interest or made by the Gov- 
ernment, so that you do not get into all of these disadvant: ages like the 
tax problems, and so forth. 

Mr. Ray. Yes, sir. 

Senator Dirksen. I think we have been searching in that field, too, 
to make sure there are no hardships and inequities resulting. 

Mr. Ray. The thing that we fear is, that after all this is a pretty 
fast moving economy that we are in. Having been myself in a more 
or less commercial law pr actice for 20 years, I know how important 
timing is and how fast some of these things must move. 

And it is frequently the little fellow who has the bargain and he 
has to move on it. It is the fellow with a lot more money, if time 
passes and he learns about it, who can come in and double the price. 

That fast flow of transactions in the nature of acquisitions is a vers 
important part of our competitive economy. 

Seantor O’Manoney. Senator Watkins. 

Senator Warkins. I have no questions except to make this comment 
with respect to the inthis 

They are supposed to have been very able men who drafted the 
original bill that was put in. It was put in by request of the admin- 
istration. I think probably we could go over it and still find holes 
after we try to amend it to the point where we try to have it practically 
perfect. 

Mr. Ray. It seems to be one of those things where everyone has a 
common objective but it is a new thing. I want to compliment the 
staff on the work that has gone into it and the record that has been 
developed in the committee. 

But we still feel it is catching up—as I say, I visualize thousands, 
if not hundreds of thousands of acquisition transactions every day in 

America, and I also visualize that over the last 6 years we have seen 
fit to bring only 15 proceedings under section 7, 9 by the Federal Trade 
Commission and 6 by the Justice Department. 

So there is a problem here of catching up far more than is really 
involved in the problem. 

Let me put it this way: I would rather miss and have to unscramble 
an occasional transaction, than I would to cover a mass of unnecessary 
vood transactions. As a matter of fact, in the antitrust field we are 
unscrambling things all of the time. Section 7 is not the only place 
where we do it. We have divestiture cases of all kinds, that come up 
not merely because of a merger. So that divestiture is not a new thing 
to.us, although I do believe-— 
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Senator Warkrns. It is usually done for fear it might create a 
monopoly. It all goes back—— 

Mr. Ray. We should not be afraid of an occasional unscrambling 
of an egg to the degree that we go too far in hampering the fast move- 
ment of our economy. 

Senator Warkins. It is a difficult thing to do and sometimes it isn’t 
very effective, after the damage has been done. It is like locking the 
barn door after the horse has been stolen. 

Mr. Ray. Yes. Tax consequences have taken place and other things 
have happened. Deeds have passed. 1 fully recognize the need to get 
at really significant transactions ahead of time but I would rather 
miss one, or 1 percent or 5 percent, than I would be to going way 
beyond the purpose just because we do not seem to be—any of us—quite 
articulate enough to put down on paper what it is that we are after. 

Senator O'Matroney. Mr. Ray, as [ have listened to this testimony 
this morning, which is so ¢ learly in favor of the common objective, | 
think, it reminds me, however, of the story that they tell of President 
Coolidge, who having gone to Church one Sunday morning and having 
returned to the White House, in response to his wife’s question as to 
what the sermon was about, if he paid attention to the sermon, he said 
he did. 

She said, “What did the minister preach about /~ 

“He was against sin,” he said. 

We are all against “monopoly.” The problem is how to pin it down 
and to prevent the tendency to monopoly. 

I am inclined to believe that the problem is simpler than many of us 
have thought. It has been recognized by the authors of the bill that 
the $10 million measuring standard is a purely arbitrary one that has 
no relation whatsoever to significant factors in mergers or in the 
acquisition of assets or of stock. 

We must acknowledge that assets can be purchased and stock can 
be purchased without any monopolistic intent or any conspiracy to 
restrain trade or commerce at all. 

But, on the other hand, we have got to recognize there has been a 
growing concentration of economic power. 

One of the most serious difficulties in reaching any decision with 
respect to effective legislation has arisen, I think, from the fact that 
most business leaders when they hear of an antitrust bill before an 
antitrust and monopoly subcommittee or any such investigation, they 
think in terms of criminal prosecution and of law suits. 

That has never been my attitude, and I have presided over many 
investigations of the economic system and its concentration. 

I think it must be recognized that we live in an era when corporate 
enterprise has taken over a good deal of the trade and commerce of the 
country. There is a substantial division now between those corpora- 
tions which are owned and managed by the same person, and those 
corporations which are owned by a multitude of persons but managed 
by a handful who handle the companies as though they were their 
own property. 

‘It is against mergers of that kind, mergers by such means, that most 
of the resentment is directed, I think. 

In your opening statement here, there is no question at all that you 


are in favor of the antitrust laws which have developed during the last 
65 years. 
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Mr. Ray. None whatever. 

Senator OManonry. You believe that the prevent ion of monopolies 
and conspirac les to restrain trade, and all of the acts that are pro 
hibited in general terms by the antitrust laws, are in the public inter 
est and shoul l not be powers to deve lop, do you not! 

Mr. Ray. That is correct, 

Senator O'Manoxry. But 7 is only a question of how these under 
2 ing fundamentally sound principles, as you have described them, 

» to be attained / 

“Mir. Ray. Yes, sir. 

Senator O’Manonry. You want to avoid, you say, the shotgun 
ipproach, and that seems to indicate a belief that the bill before us 
si shotgun approach. 

That may be, but I have been given encouragement to believe that 
the time is now at hand— partic ularly this has been strengthened by 
what you have said this morning and by what I read in the papers 
where the executive branches of the Government having to do with 
the enforcement of laws affecting trade and commerce, and the com 
mittees of Congress which have to struggle with the aps lems of 
writing into law the common objective which we all want, can reach 
a much better level of cooperation. 

The papers last night - today carried the announcement that the 
President has established a cabinet level committee to consider the 
problems of small Seattle Congress has been trying to considet 
the problems of small business over many years. 

As a matter of fact, at the beginning, back in the 79th Congress. 
we reorganized Congress and passed a law abolishing special com 
mittees. We were going to streamline Congress and make it a more 
effective instrument of legislation. 

Now, that resulted in the prohibition of the existence of the Small 
Business Committees in both the Senate and the House. But the 
prohibition in that law did not last for 6 months in the next Congress. 
The Small Business Committees were set up again. And we still 
have them. 

At the beginning of this Administration the Small Business Ad 
ministration, or that executive agency which was set up to loan money 
to small businesses, was abolished, but the protests became so v igorous 
that it was immediately re-established. But it still remains ineffective, 
just as it was ineffective before, because it is based solely upon the 
theory that small business ought to be protected, that it has no device 
of protecting small business except by loaning Government money, 
and putting the enterpriser in debt. 

It has never occurred to me that that was a successful method. 

So my questions directed to you today are based upon the hope 
that, perh: ips, through the Secretary of Commerce, who is one of the 
new members of the President’s Cabinet, the Secretary of Labor, the 
Defense Secretary, the Defense Mobilization Director, Mr. Flemming, 
and the Housing and Home Finance Agency Administrator, Mr. 
Cole, may be brought about the cooperation which is very desirable 
in drafting practic -al legislation. 

I think that the inclusion of Mr. Wilson, the Secretary of Defense, 
and the Housing and Home Finance Agency, in this President’s Com 
mittee is an indication that we are still thinking in terms of Gov- 
ernment aid and Government loans, instead of in terms of making 
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small business free from the dangers of combination and of monopoly. a 
So I want to ask you this question: Do you think it would be ‘ 

. °* a - . . . . . i 
helpful if among the exemptions in this bill we should substitute for i 


the money standard those corporations which are owned and managed 
by the same people, so that the bill would apply solely to the huge 
corporations in which there is multiple stock ownership in small lots, 
and in which managers define the policy without any reference except 
proformance to the stockholders ? 

Mr. Ray. These are some of the reactions I have to the question. 

I think that to so limit this statute might be to swing it the other 
way to where it would be too limited. 

Also, I think that the matter of stockholder control of the operation 
of large corporations might well be a matter better gotten at through 
the SEC reporting procedures, the Securities and Exchange Act 
features, rather. 

Senator O’Manoney. There is nothing in the Securities and Ex- 
change Act, as it presently exists, that would solve this problem. We 
have here the structure in these various bills. What we are struggling 
about are the details. 

Mr. Ray. That is right. 

Senator O’Manoney. What you want is a law that will not prevent 
normal growth, that will not burden those who want to engage in 
what may be described as mergers with undue reporting to Govern- 
ment. Youdo not want a lot of paperwork placed upon the shoulders 
of business. You do not want a lot of paperwork, unnecessary paper- 
work, placed upon the boards and commissions and agencies. You do 
not want unnecessary notification where there is no hint of anti- 
monopoly or of monopolistic trends. 

Mr. Ray. That is correct. 

Senator O’Manoney. When a big corporation of the kind that I 
have described undertakes to merge with another—and now we are 
dealing with the common meaning of the term “merger’”—what ob- 
jection would there be to a pre-notification even of 90 days in such a 
case ? 

Mr. Ray. Where the corporations are under common, control, by vir- 
tue of interlocking directors, is that the situation you are thinking of? 

Senator O’Manonry. No, I haven’t reached that point yet but where 
corporations so managed are seeking to combine with another. There 
were several cases. ‘The Department of Justice, for example, testified 
here at the beginning of the hearings of the Antimonopoly Committee 
that Bethlehem Steel, for example, and Youngstown Steel wanted to 
merge and they came to the Antitrust Division of the Department of 
Justice. 

The Antitrust Division refused a clearance. You have discussed 
clearances in this excellent paper of yours, but still, you offer no amend- 
ment to define how that clearance could be obtained. In the case of 
which I speak, Bethlehem Steel is one of these big corporations that 
wanted to combine with another corporation. 

The Department of Justice felt that that would tend toward mo- 
nopoly and declined to permit the clearance. On the other hand, with 
respect to the automobile industry, it allowed 6 companies to merge 
into 3. 

Mr. Ray. If I could perhaps clarify the idea that we had. We 
don’t intend the clearance provision to be a substitute for some kind 
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of early warning notification. Rather we were suggesting that if you 


lo have a notification procedure, with features we could all agree with, 
that. does not estop the Government from subsequent attack on the 
transaction, then perhaps you ought to have another feature of the 
statute which is not in there at all now, that if a corporation did come 
to the Government early enough and lay its facts before the Govern- 
ment, then it would either get clearance or not get clearance, if it 
voluntarily decided to do this. 
This would be a legal clearance as distinct from the very informal 
clearance. 
Senator O’Manoney. But to be effective it has to be framed into 
egal language or put into law or else it is the judgment of a man. 
Mr. Ray. That’s right. We will be very glad, if you think it would 
e very helpful, to draft suggested language on any aspects of this, Mr. 
Chairman, and to do it promptly. 
Senator O'Manonry. On page 2 of your paper you say: 
In considering the problem of business mergers, consolidations, acquisitions, and 
uilar transactions, it must be recognized as pointed out by the President's 
Economie Report of January 1956, that “Many mergers have a solid economic 
ustification and serve the general interest by increasing competition. Others 
have neutral effects. While still others have placed obstacles in the path of effec 
tive competition.” 

It would be of great help to this committee if we could get an agree- 
iment among the Government agencies at Cabinet level as to precisely 
how we are to divide the good trusts from the bad trusts, to go back to 
leddy Roosevelt’s description. How to screen them. 

So you can get warning of the ones that might be objectionable. 
Senator O’Manoney. That is why I have thrown out for considera 
tion this suggestion, that instead of using a dollar standard as the mark 
of exemption, we should use the structure of the corporation as the 

standard. 

Where individuals are the owners and managers of a corporation, 
there is much less danger of monopolistic activities from a merger than 
there is in the other cases. The figures, well known throughout Gov- 
eriment and the business world, show that the number of billion-dollar 

corporations, for example, is steadily increasing. The number of 
‘orporations that operate in interstate commerce, and those that oper- 
ite in foreign commerce as well, is growing, and the more they grow 
: further away they get from the people and from small business 
iad the more difficult do they make it for small business to thrive. 

Small business is clamoring at the doors of the Treasury for loans 
because it is difficult, if not impossible, to get risk capital invested be- 
cause such capital won't go into competition with these corporate 

iants that span the country and sometimes the globe. 

» Mr Ray. I think it is a valid suggestion as to this tvpe of transac- 
tion, but as I understand the points that have been made by my friend 
Judge Barnes, it is not always size or number of shareholders but you 
may have significant transactions at smaller competitive levels or 
where your shareholders are not scattered. 

Senator O’Manoney. But such monopolistic developments among 
the small fry can be handled probably by the present law. But where 
you have a couple of billion-dollar corporations combining. or huge 
banks combining, or corporations even of lesser financial power com- 
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bining, if the notification is not given first before the omelet is made, 
then you probably never can get any results. 

Mr. Ray. I haven't focused on that particular suggestion but 1 
would agree that the main thing you want warning of in advance so 
that you can move and act, is the type of thing you are talking about- 
certainly far above the $10 million level. 

Senator O°'Manonry. You do want prenotification of some kind ¢ 

Mr. Ray. Yes, sir. 

Senator O’Mauoney. Of significant transactions, that was the 
plirase you used. 

Mr. Ray. Yes. 

Senator O’Manonry. How do you define significant transactions / 

Mr. Ray. We made one suggestion which is open to the criticism 
of being subjective that was “made here, but I don’t think you can 
get at it ‘entirely by negative exemptions. 

It seems to me some affirmative definition of what you are trying 
tocatch and reach is needed. 

Senator O°’Maroney. Can you give us an affirmative declaration ? 

Mr. Ray. I am not prepared to do so at this time. I would be 
glad to give it more study. 

Senator O’Manoney. As you say on page 5, in view of the facts 
you have just recited, you strongly urge— 


PRO San. 


that an effort be made in this legislation to distinguish mergers and acquisitions 
of the type that would clearly tend to have an effect upon competition within 
the particular industry or section of the country from those day-to-day trans- 


auctions which have no competitive effects. 

Apparently this was the intention behind the bill. And we note 
the comments in the report of the House Judiciary Committee that 
the third paragraph of the bill is intended to make clear— 

That a transaction which is not in essence a merger or its equivalent is not 
subject to advance notification. 

However, you go on— 


This does not appear to be the case since the language used in the bill does 
not make such differentiation. 

You have an opportunity to suggest amendments to use like the 
Department of Justice did. Perhaps we can get the Departinent of 
Justice, the Department of the Treasury and the Department of Com- 
merce together upon this bill and we won't have to depend on handout 
military contracts from the Department of Defense to save small 
business. 

Mr. Ray. We will be very glad to work on it with them and in- 
dividually. This suggestion gives another possible test im and of 
itself that might be worthy of some thought. That is the idea of 
the transaction out of the ordinary course of business, the acquisition 
transaction out of the ordinary course of business. It is already in 
the bill on one feature and that is on your ordinary disposal of stock 
in trade and so forth. Maybe this is the concept around which a 
screen might be built. 

Senator O’Manonry. Mr. McHugh 4 

Mr. McHvucu. We would certainly appreciate any suggestions that 
Mr. Ray has as soon as we can get them so we can consider them at 
the earliest possible moment. 
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Mr. Ray, we asked Judge Gawynne some questions in connection 
with the waiver prov isions of the bill and he indicated that the Federal 
Trade Commission contemplated waivers on an ad hoe basis, which 


you indicated in any event is apt to take some time. 


But he also suggested the possibility of procedures which would 


crant general blanket waivers to certain categories of cases. Don't 
you think that would meet many of the objections which you have 


uggested here ? 

Mr. Ray. I think it is an absolutely essential thing. But as I have 
read that waiver provision, it would tend to be a set of regul: itions set 
up after consultation with the boards in the other areas and would 
not permit me, even if I had the time and money, to fly to Washing 

.to go into the facts and get a quick clarance. 

"y would be afraid again that these fast-moving things in our econ- 
omy that I am talking about, like underwritings and distribution of 
stocks and exchanges of property, would be bogged down. It seems 
in asking for all “relevant” information, this is like the chancellor's 
foot, you get it and you then have a sort of pretrial. If a waiver is 
onsidered in that context, that would have a serious defect. 

Mr. Mcliven. That is upon the assumption that the waiver would 
be given upon application by the parties on an ad hoe basis. It was 
suggested that regulations could be drafted to provide the waiver in 
certain categories of cases so that they would automatically be given. 

= Ray. I think Congress should waive as many of them as it can 

i this statute. We tend. to say, let’s have the executive branch waive 
these things on maybe an ad hoe basis, m: ayvbe a regulation basis. What 
I say is, J am not at all sure that will work. And I would rather see 
n the bill the basic screen. 

Senator OManoney. I agree with you completely on that. 

I don’t think there is ever going to be any solution of our problems 
of this character merely by delegating them to commissions and boards 
and individuals who necessar ily serve only for a short time, so that the 
aw changes with the individu: ul. The law ought to be written into the 

tatute boks and remain permanent and unalterable in the manner in 
wie the Constitution prescribes. That would give the certainty 
which business wants, business both big and little. 

Mr. Ray. That’s right. 

Senator O’Manoney. Mr. Friedman / 

Mr. FrrepMan. I have one or two questions. 

As I understand your statement, Mr. Ray, you have suggested that 
the notice perio sd, the required Wi aiting period, | limited to 30 days 
nstead of 90, 

That should be adequate for the purpose intended. In some cases 
t is understandable that it might take more than 30 days for the Gov 
ernment to decide whether or not it wished to proceed or try to pre 

ent a merger through a temporary restraining order in a complicated 
aie. 

Do you think it would be feasible to have incorpor: ated a provision 
such as you have suggested and a further provision that in certain 

ases the Government, Department of Justice, or the regulatory board 

oncerned could extend the period to 90 days? That is, make the 
0-day period as the rule and the 90-day per iod the exception but still 
provide for a longer period if in the judgment of the enforcement 
ivency it would be nec essary / 
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Mr. Ray. I think I would answer that this way. I would prefer not 
to see that. This goes back to the relevant information business. I 
don’t believe it is very difficult to get a list of a few things that will 
tell you whether or not this might be something you better get after. 
Let us say that in the 30 days you get a notice and you can see from 
a very few facts whether this might or might not be a merger in which 
you would want to move ahead. At that time there is no reason why 
the Government can’t tell the parties, “We will move this one out of the 
file because it looks like the type of thing we are not going to approve.” 

First I think most corporations with that kind of advance warning 
would proceed with caution or perhaps seek the legal clearance. 

So you are already on warning. If they blindly went ahead in the 
face of that warning, which I think unlikely, then the reluctance on 
the part of any court to bring about divestiture, which sometimes 
occurs, would be largely overcome by the fact that they were warned 
that this might be one of those cases that we would like to go after. 

Mr. FrrepMan. Under your proposal for the 30-day period, there 
would be no requirement for the Department of Justice to inform the 
parties within the 30-day period that the Government wished to act. 
The only action within the power of the Justice Department is to seek 
a temporary restraining order in court. My question concerns those 
cases where the Justice Department might feel that there were some 
competitive effects which might violate the law, but could not proceed 
in time to prepare the necessary presentation to the court, and so forth. 

Mr. Ray. I think there is a lot of merit in what you say. The only 
reason I am hesitating is that I was thinking about the possibility that 
if you have some kind of a screen here and you reduce to fairly simple 
terms the things that are to be contained in notices, enough to give a 
flash warning of what type of transaction it is, then further action 
could be taken if needed. 

On the other hand, then it might also in some hands be used with an 
overabundance of caution so every transaction keeps being postponed. 

Senator O’Manoney. With a proper screen you are in favor of 
legislation of this character ? 

Mr. Ray. Yes, sir, very definitely. 

Senator O’Manonry. If you will be good enough to get your staff 
together and get to work as the Department of Justice did and present 
us with some suggested amendments, we will try to act as the screen 
of the legislation. 

Mr. Ray. We will do it the very best we can. 

Senator O’Manoney. We are very much indebted to you, Mr. Ray. 

Mr. Ray. It has been a pleasure to appear here. I want to say 
that Mr. Weeks would have liked to appear but the time of this com- 
mittee ran out and his commitments closed in on him and therefore 
it fell to my lot to appear for him. 

Senator O’Manonry. It may be before we are through with this 
and before the end of the session, we may find it possible to have a 
high level conference among the members of the Joint Economic Com- 
mittee, the Antitrust and Monopoly Subcommittee, the Small Busi- 
ness Committee and the high level Cabinet representatives of the 
Executive. 

Thank you very much. 

Who is your next witness / 
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Mr. McHvueu. Mr. Jerrold G. Van Cise, New York State Bar 
\ssociation, antitrust section. 
Senator O"Manonry. Very well, Mr. Cise. 


STATEMENT OF JERROLD G. VAN CISE, NEW YORK STATE BAR 
ASSOCIATION 


Mr. Van Cise. Mr. Chairman, my name is Jerrold G. Van Cise. 
| am appearing on behalf of the rar on the Clayton Act of the 
section on antitrust law of the New York State Bar Association. 
With your permission I plan to proceed as follows: First I will state 
the general position of our committee on the pending legislation. 
Second, I will set forth the detailed re: soning of our committee on one 
aspect only of this legislation. And finally, i in accordance with the 
request. which has been given to other witnesses, I will dispense with 
reading the complete report and refer to it for the detailed reasoning 
of our committee on other aspects of the legislation. 

With respect to the general position of our committee on advance 
notification of mergers, our committee with sincere regret opposes 
the enactment of H. R. 9424 and its counterpart, S. 3424, as presently 
drafted. Our committee does not object to but rather is on record 
as approving the passage of a fair and workable statute providing 
for advanced notification of mergers to the Government. In the 
opinion of our committee, however, FL. R. 9424 is not such a fair and 
workable statute in 3 material respects: 

In the first place, H. R. 9424 requires information to be given {0 
days in advance of the closing date of a merger. A fair and workable 
statute, in our opinion, should require information with respect to a 
merger to be furnished only 5 weeks, that is to say, 35 days, in advance 
of the consummation of the merger. Any longer period of time 
for advance notice is believed to be unnecessary, unreasonable and 
wrong in principle. 

In the second place, H. R. 9424 requires information to be given 
90 days in advance of the closing date of a merger of intracorporate 
as W ell as of intercorporate transactions. A fair ‘and workable statute, 

n our opinion, should exempt from its requirements transactions 
among units of a single corporate family, such as subsidiaries and 
affiliates, with each other or with their parent. 

In the third place, H. R. 9424 requires information to be given 90 
days in advance of the closing date of many transactions of minor 
significance to our economy. A fair and workable statute, in our 
opinion, should not require advance notification of a transaction which 
does not represent a substantial merger or its equivalent. Thus, the 
hill in its present form requires advance notice of acquisitions which 
are in no sense of the word mergers. 

Senator O"Mauonry. What isa substantial merger ? 

Mr. Van Cisr. With respect to that, I have just had the pleasure 
of reading the amendments which have been prepared by the Depart- 
ment of Justice. I believe they go a long way to eliminate transac- 
tions which are not really substantial mergers. I speak there only 
personally because our committee has not had an opportunity to look 
at them in detail. But, for example, the exemption of transactions 
of less than a million dollars I think goes a long way to eliminate 
some of the problems which we fear. 
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Again the exemption for stock in trade, and so on. 

With respect to the detailed reasoning of our committee on one 
aspect of the bill which we would like most earnestly to press before 
this committee, namely, the 90-day period—as I have ‘said in our opin- 
ion, such a long period of time in advance of a merger is believed to 
be unnecessary, unreasonable, and wrong in principle. 

A 90-day advance notice is believed to be unnecessary because the 
Government agencies cannot be expected thoroughly to screen in 
advance all mergers reported to it. They would have to curtail dras- 
tically other enforcement of the antitrust laws to be able to handle 
sucha task. 

Senator O’Mauonry. Is that because you think there are so many 
mergers / 

Mr. Van Cise. I believe because a merger is one of the most difficult 
transactions to weigh in terms of the antitrust laews. 

Senator O’Manoney. You spoke of all the mergers that will be 
presented to it. 

Mr. Van Cisr. Right. 

Senator O’Manonry. Does that imply that in your judgment we 
are facing an era : which many more mergers will be taking place ‘ 

Mr. Van Cise. I do not necessarily mean ‘that. I mean that in my 
opinion in any healthy economy, there are bound to be hundreds of 
mergers that would be reported, even of a substantial nature. Each 
one of those mergers if it is of a substantial nature will require a de- 
tailed economic ‘analysis. I have had the privilege myself in my 
private practice of reviewing many of them and I find that repeatedly 
it takes months upon. months to come to a conclusion whether or not 
we can give an opinion that such a merger is lawful. I think the 
Government is faced with exactly the same problem. 

Senator O’Manonry. You are just the man to suggest the language 
which ought to be used to define a substantial merger. That is what 
we are trying to do. Since your law practice deals with this subject 
and assuming that you are opposed to monopolistic mergers 

Mr. Van Cisr. Right, sir. 

Senator O’Manonry (continuing). I think you would be an excel- 
lent person. 

Mr. Vaw Cisr. I have been very much impressed with the job that 
the Department of Justice has done. 

Senator O*Manoney. Is that acceptable to you? 

Mr. Van Cisr. In my own personal capacity I would be more or 
less content to rest upon that with a few minor exceptions. I believe 
a corporation which is only incidentally doing business in the United 
States, a foreign corporation should not be caught under advance 
notification. There are minor provisions of that nature which I believe 
could be added. 

Senator O’Manonry. Now, I have in mind a merger that took place 
the day before Thanksgiving last. A food operator by the name of 
Weston, owning a Canadian company, with operations in Canada, 
in Great Britain, in Australia, and elsewhere, on that day, 25th of 
November 1955, purchased 23 percent of the stock of the National Tea 
Co., which is one of the five big chain stores in the United States. 
That was a foreign company taking over by stock acquisition the 
management of one of our biggest domestic chains. 

Do you think there should be no notification in such a case? 
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Mr. Van Cisse. May I ask, sir, whether that foreign company 
previously was doing business in the United States ¢ 

Senator O’Manoney. That I don’t know. I think it might have 
been. But whether it was or was not, it was taking over the American 
company effectively. 

Mr. Van Cisr. If the foreign company were not doing substantial 
business in the United States, sir—this is my own personal opinion 
and not the committee’s opinion—TI would see no reason for advance 
notification. I think international transactions of that nature should 
be encouraged. If it is of a magnitude whereby competition between 
the companies is substantially restrained, that would be another ques- 
tion and I would think that would happen if the foreign company were 
doing an appreciable amount of business in the U nited States. 

But an incidental participation by a foreign company in the United 
States, I would not think would be sufficient to cause it to be 

Senator O’Manoney. This certainly was not incidental, was it 

Mr. Van Cise. Its previous participation in business in the United 
States, if that were minor, sir, [ would see no reason why there should 
be advance notification of that type of transaction, because there is no 
restraint of trade that I can see that would be involved. 

Senator O’Manonry. Well, Iam not going to argue on that thought. 
We want to get through. I think your answer is very revealing, 
however. 

Mr. Vaw Crise. I was starting to report on behalf of the committee 
that the 90-day advance notice is believed to be unnecessary, because 
the Government agencies cannot be expected thoroughly to screen in 
advance all mergers reported to it. 

[ pointed out that they would have to curtail drastically other anti- 
trust enforcement to be able to handle such a task. They must plan, 
therefore, merely to spot in advance any merger obviously flouting the 
Celler-Kefauver Act of 1950 and subsequently to review other mergers 
in due course. 

A 5 weeks’ advance notice under these circumstances should be 
adequate to enable the Government agencies to segregate and proceed 
against notorious mergers‘on any such selective basis. 

A 90-day advance period is believed to be unreasonable, as dis- 
tinguished from unnecessary, because by freezing the business relations 
of the parties to a proposed merger for 3 months, it would impose 
very real hardships upon those parties. 

An earnest attempt should be made, therefore, to limit this period 
of uncertainty and confusion for the various members of our economy 
affected by a merger, such as labor (uncertainty of continued employ- 
ment, collective bargaining agreements, company pension plans and 
other employee fringe benefit programs), stockholders (confused as to 
the status of their rights in management and in corporate property), 
suppliers (unsettled as to future shipment of products, rendition of 
services and extension of credit), buyers (distributors, jobbers, retail- 
ers and industrial consumers), and the general public (insofar 
served by the companies). 

We understand that any requirement for a long waiting period 
would particularly handicap mergers which for legislative tax reasons 
are undertaken and must be completed during the cone ‘luding months 
of the calendar year. 
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Advance notice of 5 weeks should suffice to permit governmental 
detection of clear violations of law, while at the same time avoiding 
penalizing other transactions by delays for longer periods of time. 

Mr. McHvueu. You say 5 weeks would give the Government enough 
time to detect clear violations ? 

Mr. Van Crise. Yes, sir. 

Mr. McHvueu. Would that be sufficient time and do you contemplate 
that the Government would within that period of time be able to 
institute action also to stop those mergers ? 

Mr. Van Csr. We do, sir. Basically there are two reasons for our 
position. One, as I have mentioned, we do not believe that the present 
staffs of the two agencies, the Department and the FTC, even if sub- 
stantially expanded, would be able to screen all mergers whether it was 
30 days, 90 days or 120 days. 

I think it would be physically impossible if they do a conscientious 
job on these mergers. So we must assume there is going to be a review 
only of the more substantial. 

Our second point is that I do not believe the attorneys of either 
of the two agencies would go into court to ask for a temporary in- 
junction in advance of a merger unless they had a very clear case, be- 
cause we think the odds are a court would turn them down as indicated 
in the Brown Shoe case. It is the feeling of our committee that on 
the basis of the facts which this legislation requires a company to turn 
over immediately once the merger is announced, they would be able to 
know very quickly whether it is the type of merger which sets forth a 
fairly clear violation of the act. 

On that basis they could be able to proceed within the 5-week period. 
In contrast, if they cannot make their mind up and draft a complaint 
within 5 weeks, we feel they will take a much longer time than 90 days 
or 120 days to determine whether or not there really is a violation. 

Mr. McHvueun. Isn’t it probable that in almost every case where the 
merger seems to be fairly significant, as one of those that the Govern- 
ment will screen and might want to do something about, that before it 
took any action in those cases, it would almost of necessity have to ask 
the companies to furnish additional information ? 

Mr. Van Cise. I think probably they would, but I also believe, sir, 
that there are certain mergers on the basis of which any antitrust 
attorney knowing who are in the industry, the volume of sales and the 
other facts which have to be turned over as soon as the merger is 
announced, that a good antitrust attorney should be able to determine 
certain transactions automatically as raising a very clear issue of 
violation of the act. 

I know that in private practice, the members of our committee have 
consistently found certain transactions which are so clearly violations 
of the act that we are able to make up our minds rather quickly. 

Other transactions we find we cannot make up our minds on the 
basis of even three months’ study. 

We require a long study of the industry before we can be able to 
give an opinion one way or the other. In other words, we do feel that 
if it is the type of case against which the Government can proceed in 
advance, where there is a high degree of proof of a violation, that high 
degree of proof will be supers on the basis of the information which 
the act requires to be submitted at the outset plus the information 
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which the Government already has in its files, in the Department of 
Justice, the FTC and the other agencies of the Government. 

Senator O’Mauonry. Will you be good enough to prepare for this 

committee statutory language which will define the nature of the 
cases which you and your associates have found it so easy to determine 
are Violations of the antitrust laws and should not be permitted ¢ 

Mr. Van Cis. Sir, we would like to suggest as the alternative two 
things—one is the language which 

Senator O’Manonry. Won’t you give me what I ask? Here we 
have a very good lawyer from New York who is the head of the anti- 
trust committee of the New York State Bar Association, who is thor- 
oughly familiar with this and all I am doing is asking your coopera- 
tion to define what you have just said. 

Mr. Van Cise. Senator, I know to a certain extent that is facetious. 

Senator O’Manoney. It is not facetious. It is sincere. 

Mr. Van Cise. Then may I answer it this way, that an antitrust 
lawyer knows no rule of thumb except the facts in the case. That 
once you have the type of facts which this type of legislation very 
intelligently asks for, on the basis of those facts we are usually able to 
make up our mind very quickly between two types of categories. One 
is Where we think it is a fairly clear type of violation and the other 
where it will require not weeks or a few months of investigation, but a 
long period of time. I am not trying to duck your question. I am 
saying it is a factual analysis rather than any rules of thumb which 
we rely upon for our decision. 

Senator O’Manoney. I don’t want a rule of thumb. I want a defi- 
nition of the factual categories of which you speak. 

Il am sure you can do that. 

Mr. Van Cise. The Attorney General’s National Committee to 
Study the Antitrust Laws struggled with that question for a long 
period of time and I doubt if I can improve much on the answers 
that were set forth in that report and those you will admit say exactly 
what I said. You have to know the market first. Once you know the 
market and the participation of the particular companies in that mar- 
ket, you will then be able ‘to determine whether there is a probable 
violation of the act. 

Senator O’Manoney. By your answer to the question, and of course 
you may consider this for a week or so, I think you will make very 
clear whether or not you and the group you represent really desire 
to help frame legislation that will prevent what you call substantial 
violations through merger. 

It is very simple, sir. Either you are in the position of throwing 
blocks in the path of Congress in trying to reach an objective in which 
you believe or you are willing to cooperate. One or the other, sir. 

Mr. Van Crise. Sir, we earnestly desire to cooperate, which is the 
reason we are here. 

Senator O’Manoney. That is what I thought. Iam giving you the 
opportunity, and not facetiously. 

Mr. Van Crise. And by reason of that desire, sir, we are suggesting 
basically two things. 

We are suggesting that the time limit of 35 days or 5 weeks will be 
sufficient to screen the type of transaction which a departmental or a 
commission lawyer would be willing to present to a court requesting 
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a temporary injunction as distinguished from hashing it out or fight- 
ing it out in court afterwards and, secondly we think that the type of 
exemptions which have been provided by the Department of Justice 
go a long way toward screening out irrelevant type of transactions 
leaving the rest to be determined by the tests which Congress has al- 
ready laid down. 

Senator O’Manoney. If this bill should be amended in a way to 
substantially—I am using your word—*substantially” obtain the 
amendments you suggest by the reduction of the period of notification 
and the exemptions suggested by the Attorney General, would you 
ihen be in a position to support this legislation / 

Mr. Van Csr. If the period were cut down to about 5 weeks, our 
committee is on record as saying we would support it. 

Senator O’Manonry. Very good. 

Mr. Van Cisz. I have one further point in connection with this 90- 
day period which I think does merit presenting to the committee. 

A 90-day advance notice is also believed to be wrong in principle, 
because it would in effect create the presumption, regardless of statu- 
tory language, that mergers which are not proceeded against before 
consummation are in substance cleared and approved. 

Failure to object to a merger after a 3 months’ opportunity by two 
governmental agencies to review it would inevitably be taken as 
implied advance approval thereof. A Government attorney, under 
these circumstances, would be inclined to resolve all doubts against 
proposed mergers and proceed hastily against many of them when a 
more considered evaluation on his part of the relevant facts and 
economic consequences would have led him to a conclusion of no 
violation. 

As pointed out by the Federal Trade Commission itself with respect 

to a 1941 proposal for advance approval— 
Opposition to the advance approval requirement developed on the ground that 
such a requirement would force the Commission to make unduly rapid appraisals 
of the probable consequences of prospective mergers and might make it appear 
that failure to disprove was equivalent to approval. 

In other words, Mr. Chairman, if there is a period of time specified 
in this bill which on its face would permit a Government attorney to 
catch only those which, on the basis of factual reports, he could go 
into court and stop—but does not put him in a position where any 
court could say you have had plenty of time to go over any merger, 
whether small or large, therefore you must have approved it, because 
you did not oppose—if you can reduce it sufficiently where he has 
enough time to turn around as to substantial mergers, I think you are 
achieving all you desire. In contrast, if you give too long a period 
of time, I know that I as a defense attorney, for example, will say that 
if a Government attorney has had 90 days he has had plenty of time to 
go through a merger and I will argue and I know that most other 
attorneys will argue that there has then been clearance in effect. 

Under those circumstances, if I were in the Government, I would 
want to stop a defense counsel from making such an argument and | 
would therefore, if it, the period, is too long, file cases which I might 
not upon further analyses have filed, so the Government will not be 
estopped. 

Mr. McHiven. Isn’t that problem met by the specific language con- 
cerning estoppel that is in the bill? 
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Mr. Van Cise. I know that is in the bill, but I also think that courts 
are human and if they feel, if a court feels that a Government attor- 
ney has had 90 days to review a merger, it will be very reluctant to 
allow unserambling of that transaction afterwards. 

There are many cases in the books as you know, where courts have 
taken the position that although the Government cannot be techni- 
cally estopped, if they have rested, when transactions are taking place, 
that in fairness to he stockholders, in fairness to the management, in 
fairness to consumers and distributors, the court is reluctant to un- 
scramble that transaction. It is in the interest of having an effective 
and fair enforcement of the antitrust laws, and we are thinking here 
not of the interests of any particular company or the Government 
alone, we are thinking of the public interest. We think it is of the 
essence that the period of time specified is not so long that an implied 
esoppal will be created against transactions which are not approved, 
which in turn will force a Government attorney to file suits which 
otherwise he would prefer not to file. 

So basically the position of our committee, Mr. Chairman, is that we 
are not opposing the principle of advance notification. If the period 
can be cut down to a reasonable period of time, considering not just 
the interests of the company or not just the convenience of the Govern- 
ment agencies, such a type of legislation with the exemptions sug- 
vested by the Department of Justice should be a reasonable way of 
le andling this problem. 

Senator O’Manonry. Mr. Friedman ? 

Mr. FrrepMan. Mr. Van Cise, would you feel on the basis of your 
experience that there are many transactions in which you could decide 
that the proposed step would clearly not v iol: ate section 7 of the Clayton 
Act ina period considerably shorter than 35 days ? 

Mr. Van Cise. I think so. I would say that from my own personal 
experience—and I hesitate to talk in terms of personal experience— 
that we first ask a chent to prepare thé type of information which has 
been so intelligently requested in this proposed legislation. 

On the basis of that we are very readily able, because of the economic 
impact of the market facts, to determine whether it is the type of 
merger which matters in out economy. We are able to say this or that 
merger is clearly lawful. For example, a conglomerate type merger 
I have yet to see such a type of merger that will be determined to be 
unlawful. I may some day. Those that come across my desk are 
merely a question of industrial diversification. That I do not think is 
unlawful. 

Mr. FrrepMan. Quite aside from mergers as such, even under the 
amendments proposed by the Attorney General, do you feel that there 
might very well be many acquisitions which technically would require 
advance notice but which are of such a nature that they could clearly 
not have the competitive consequences which would bring them under 
section 7? In these cases a decision could be made very quickly that 
there would be no further action contemplated by the Department of 
Justice or the FTC. 

Mr. Van Cise. I think there will be many such situations. 

Mr. FrrepmMan. On the other hand, might there not be somewhere— 
for intelligent action to be taken by the Department of Justice or the 
FTC, it would take a period of more than 35 days to obtain informa- 
tion beyond that required to be submitted by the companies—to obtain 
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that information even from the companies themselves or from other 
sources? To study cases where, due to the broader industrial conse- 
quences of the proposed transaction, 35 days would be insufficient ? 

Can you conceive of a case where that would be true ¢ 

Mr. Van Cise. I can. 

Mr. FriepMan. Do you feel then there might be some merit in the 
suggestion which I outlined to Mr. Ray before you testified, a sugges- 
tion which has been made to the subcommittee, that the enforced 
waiting period be very short in the first instance, even 30 or 35 days 
or even less? 

Twenty days has been suggested, with the further proviso that in 
those cases where the enforcement agencies felt the need for additional 
time, they would have the power in those cases to extend the time from 
20 days up to a maximum of 90. In other words, there would be a 
presumption that unless there are good reasons to extend the waiting 
period, the shorter period should be sufficient ? 

Mr. VAN Cise. I think that is a very intelligent suggestion, speaking 
not for the committee but just to give my own reaction. 

I tend to fear, however, that the companies contemplating such a 
transaction would never know in advance whether or not such a 
waiver would be given and therefore they would have to proceed on the 
assumption that 90 days might be required, during which all trans- 
actions would be frozen. So in effect you still have that same basic 
uncertainty. 

Mr. Frrepwan. Except that you could limit the period of uncer- 
tainty to the initial period. They would certainly know within 20 
days if the period were to be extended. 

Mr. Van Cisr. That is correct. But I think also that Government 
agencies are usually—at least my experience has been—very coopera- 
tive, if you have nothing to hide and go down to them and tell your 
story. Accordingly, I think under this 90-day period probably they 
would give you an indication’ as to whether or not they would or 
would not waive that period but my problem is that a conscientious 
Government attorney would probably tell you within that 20 days 
that he would need the entire 90 days. 

One closing point. I have read carefully the testimony which has 
been given to date about the difficulties that are inherent in this 90-day 
freeze and they have stressed the tax problems, the stock market 
problems, and so on. I would like to add from my own personal 
experience the individual problem. I have talked to employees of 
a company being acquired who have been very uncertain as to whether 
or not they are going to retain their jobs or whether they will have the 
same jobs, and to have them wait around for 90 days not knowing what 
is to happen is a very serious problem. ; 

Again you have the question of a distributor, whose livelihood 
depends upon getting supplies from a corporation which is being sold 
to another. For that company, that little distributor, to wait the 
90 days not knowing whether or not he is going to continue in business 
is a very serious matter. 

So insofar as you can cut down uncertainty to the extent of not 
jeopardizing whatever is necessary on the part of the Government 
to review a transaction, but yet narrowing that period where the indi- 
viduals as well as the companies do not know what the rules will be, 
1 think you will bring about a much more workable type of bill; and 
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it is our practical judgment—there is no magic in any particular 
figure— our practical judgment is that 5 weeks is a reasonable balance 
between the need of the Government and the conscious pain and suf- 
fering which will be caused to industry by being frozen in a proposed 
merger transaction. 

Senator O’Manoney. Thank you very much, Mr. Van Cise. 

Mr. Van Cisp. Thank you. 

(The text of Mr. Van Cise’s report is as follows :) 


The committee on the Clayton Act of the section on antitrust law of the New 
York State Bar Association, with sincere regret, opposes the enactment of 
H. R. 9424 (and its counterpart S. 3424) as presently drafted. Our committee 
does not object to—but rather is on record as approving—the passage of a fair 
and workable statute providing for advance notification of mergers to the 
Government. 

In the opinion of our committee, however, H. R. 9424 is not such a fair and 
workable statute in three material respects. 

In the first place H. R. 9424 requires information to be given 90) days in 
advance of the closing date of a merger. A fair and workable statute, in 
our opinion, should require information with respect to a merger to be fur- 
nished only 5 weeks—that is to say, 35 days—in advance of the consummation 
of the merger. Any longer period of time for advance notice is believed to be 
unnecessary, unreasonable and wrong in principle. 

A 90-day advance notice is believed to be unnecessary, because the Govern- 
ment agencies cannot be expected thoroughly to screen in advance all mergers 
reported to it. They would have to curtail drastically other antitrust enforce- 
ment to be able to handle such a task. They must plan, therefore, merely to 
spot in advance any merger obviously flouting the Celler-Kefauver Act of 1950, 
and subsequently to review other mergers in due course. 

A 5 weeks’ advance notice, under these circumstances, should be adequate to 
enable the Government agencies to segregate and proceed against notorious 
mergers on any such selective basis. 

A 90-day advance period is believed to be unreasonable, because, by freezing 
the business relations of the parties to a proposed merger for 3 months, it 
would impose very real hardships upon those parties. An earnest attempt should 
be made, therefore, to limit this period of uncertainty and confusion for the 
various groups in our economy affected by a merger, such as labor (uncertain 
of continued employment, collective bargaining agreements, company pension 
plans and other employee fringe benefit programs), stockholders confused as to 
the status of their rights in management and in corporate property, suppliers 
(unsettled as to future shipment of products, rendition of services and extension 
of credit), buyers (distributors, jobbers, retailers, and industrial consumers) 
and the general public (insofar as served by the companies). 

We understand that any requirement for a long waiting period would par- 
ticularly handicap mergers which for legitimate tax reasons are undertaken and 
must be completed during the concluding months of the calendar year. 

Advance notice of 5 weeks should suffice to permit governmental detection 
of clear violations of law, while at the same time avoiding penalizing other 
transactions by delays for longer periods of time. 

A 90-day advance notice, finally, is believed to be wrong in principle, because 
it would in effect create the presumption—regardless of statutory language— 
that mergers which are not proceeded against before consummation are in 
substance cleared and approved. 

Failure to object to a merger after a 3 months’ opportunity by two govern- 
mental agencies to review it would inevitably be taken as implied advance 
approval thereof. 

A Government attorney, under these circumstances, would be inclined to 
resolve all doubts against proposed mergers and proceed hastily against many 
of them when a more considered evaluation on his part of the relevant facts 
and economic consequences would have led him to a conclusion of no violation. 

As pointed out by the Federal Trade Commission itself with respect to a 
1941 proposal for advance approval: 

“Opposition to the advance approval requirement developed on the ground 
that such a requirement would force the Commission to make unduly rapid 
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appraisals of the probable consequences of prospective mergers and might make 
it appear that failure to disapprove was equivalent to approval” (FTC, Report 
on Corporate Mergers and Acquisitions, 146 (1955) ). 

In the second place, H. R. 9424 requires information to be given 90 days in 
advance of the closing date of a merger of intracorporate as well as of inter- 
corporate transactions. A fair and workable statute, in our opinion, should 
exempt from its requirements transactions among units of a single corporate 
family, such as subsidiaries and affiliates, with each other or with their parent. 

There are many compelling reasons for such an exemption. One reason is 
that to require 90-day prenotification of purely intracorporate transactions will 
serve no public interest. For a parent corporation which controls a subsidiary 
cannot possibly violate the antitrust laws if it merely merges that subsidiary 
with another of its controlled subsidiaries or into the parent itself. 

Another reason is that to require 90-day prenotification of intracorporate 
transactions will unnecessarily burden the Government agencies. 

The time and energies of their limited staffs should not be dissipated by having 
to review the innumerable internal changes made each year by our corporate 
managements, in lieu of concentrating upon the mergers that count. 

Finally, still another reason is that to require 90-day prenotification of intra- 
corporate transactions will also unreasonably burden business, by forcing cor- 
porations to delay internal corporate reorganizations when time may be of the 
essence. 

It is essential that a corporation be free particularly at the end of its fiscal 
year to decide and effectuate promptly all such internal adjustments of its 
corporate structure as its business necessities may dictate. 

In the third place, H. R. 9424 requires information to be given 90 days in 
advance of the closing date of many transactions of minor significance to our 
economy. <A fair and workable statute in our opinion, should not require advance 
notification of a transaction which does not represent a substantial merger 
or its equivalent. 

Thus the bill in its present form requires advance notice of acquisitions which 
are in no sense of the word mergers. It has helpfully provided an exemption 
for transactions involving stock in trade sold or held for sale in the ordinary 
course of business. As presently drafted, however, it may still require advance 
notification of other irrelevant transactions, such as, e. g., the acquisition by a 
corporate trustee of stock or assets pursuant to a mortgage, the purchase by a 
corporate buyer of a building constructed to its specifications, and the transfer 
of mineral property to a corporate purchaser. 

According to the very able House report on the bill, H. R. 9424 was not 
intended to reach “a transaction which is not in essence a merger or its equiva- 
lent” (p. 6). 


There should be no objection to writing this intent, possibly in the very 
language of the House report, expressly into the bill. 

Again the bill in its present form requires advance notice of transactions, 
which are in substance mergers, that scarcely merit the ponderous mechanics 
of elaborate reports and government review. 

The bill does seek to exempt some de minimis mergers. 

It nevertheless might still apply to such unimportant transactions by large 
companies as the acquisition of a small corporation formed to exploit in com- 
merce a film or a plan for a promotion, and to an acquisition abroad of some 
company only remotely participating in our commerce. The bill should abso- 
lutely exempt any transaction involving assets not to exceed some fixed dollar 
figure. In addition, it might reasonably exempt acquisitions of a foreign cor- 
porationly only incidentally importing to or exporting from this country. 

Our committee, in closing, takes pleasure in noting that H. R. 9424 is far 
more equitable and workable than many earlier versions of proposed prenotifi- 
cation legislation such as 8S. 33841. We are deeply grateful for the changes 
made to date in this bill. 


For the reasons stated above, nevertheless, we cannot endorse but must op- 
pose this legislation as presently drafted. 
Mr. McHuen. The next witness is Mr. Elton Hyder, Jr., of the 


Texas Independent Producers & Royalty Owners Association of Aus- 
tin, Tex. 
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STATEMENT OF ELTON HYDER, JR., TEXAS INDEPENDENT PRO- 
DUCERS & ROYALTY OWNERS ASSOCIATION 


Mr. Hyver. Mr. Chairman, you are very courteous to hear me at 
w 7 at might be your lunch hour. 

Tam Elton M. Hyder, Jr. Iam an attorney, formerly an assistant 
attorney general of Texas, for several years in charge of the oil and 
vas division. I am presently a partner in the law firm of Tilley, 
Hyder & Law, Fort Worth, Tex. 

Tam chairman of the legal : and engineering committee of the Texas 
a Producers & Royalty Owners Association, and a mem- 
ber of its executive committee. 

This association passed at its annual convention in Dallas on April 
6, 1956, the following resolution : 


Be it therefore resolved, That the membership of the Texas Independent Pro- 
ducers & Royalty Owners Association, in convention this 16th day of April 
1956, authorize officials of the association to convey to appropriate committees 
of Congress the opinion of the association that the effect of the Celler bill will 
be harmful to small operators and will not accomplish the intended purpose 
of strengthening necessary antitrust laws, such expression to include a state- 
ment of association position in full support of proper antitrust laws. 


I have a certified copy of that resolution and I will file the same 
with this committee. 
(The document referred to is as follows :) 


TEXAS INDEPENDENT Propucers & ROYALTY OWNERS ASSOCIATION, 
Austin, Tex., April 16, 1956. 


ExcerPT FroM REPORT TO THE MEMBERSHIP BY LEGAL AND ENGINEERING COMMITTEE 
MERGER LEGISLATION 


The committee has reviewed the several bills now pending in Congress de- 
signed to discourage mergers or acquisitions by some companies of other 
companies, 

It has been pointed out that the House of Representatives has approved a bill 
supported by the administration and leaders of both parties in the Congress 
providing that the Federal Trade Commission and Justice Department be given 
0 days’ advance notice of any merger or acquisition involving companies with 
combined assets of $10 million or more. 

The committee felt it appropriate for the membership to clarify association 
position in full support of appropriate antitrust laws but questioned this legis- 
Jation as a necessary complement in view of the probable increased burden 
which would result to the small operator : Be it therefore 

Resolved, That the membership of the Texas Independent Producers & Royalty 
Owners Association in convention this 16th day of April 1956, authorize officials 
of the association to convey to appropriate committees of Congress the opinion 
of the association that the effect of the Celler bill will be harmful to small opera- 
tors and will not accomplish the intended purpose of strengthening necessary 
antitrust gaws, such expression to include a statement of association position in 
full support of proper antitrust laws. r 

Certified copy of resolution adopted by Texas Independent Producers & Roy- 
alty Owners Association in convention April 16, 1956. 

W. E. TURNER, 
Executive Vice President. 


Mr. Hyper. My appearance and statement are at the specific request 
of the executive committee, the governing body of this association. 

The Texas Independent Producers & Roy alty Owners Association 
is an association of some 5,000 or more independent royalty owners 
and operators, precisely the same as its name implies. 
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There are no large integrated oil companies, sometimes known as 
the major oil companies, holding membership or position in this asso- 
ciation. Itis,asitsname and as its record discloses, strictly an associa- 
tion of the independent people in our great oil industry in Texas. 

This association is dedicated to the maintenance of the independence 
and freedom of the independent oilman in our great oil industry in 
Texas, and the association voiced, as it always has, in its resolution 
of April 16, to which I referred, its full suport of proper antitrust 
Jaws and the enforcement of the same. 

It feels that such laws can be so written, however, as to effect their 
good purposes without attendant harassment to independent operators. 

If harassment is attendant, it may outweigh the good of the pro- 
tection intended to be afforded by such laws and such harassment 
could, in fact, defeat the purpose of such laws. 

This association is in full accord with the meritorious motives and 
purposes of H. R. 9424, but it has asked me to express its concern over 
some of the provisions of the bill, and for these reasons only its oppo- 
sition to the passage of the bill without a clarification amendment. 

We suggest that this exclusion of “stock in trade held for sale in 
the ordinary course of business” from the term “assets” is well in- 
tended, but inadequate. It leaves the definition of “assets,” and thus 
the coverage of the bill, an uncertain factual determination. 

Some oil operators trade and promote leases. That is their main 
business. Others do very little or no trading, spending most of their 
time in the actual search for oil, developing their own leases. Others 
do both, and in varying proportions. If you asked these operators 
what their stock in trade was—those trading in leases would say 
“leases,” those searching for oil would say “oil,” and those others would 
say “leases and oil.” 

Whether oil and gas leases fall within the term “assets” as used 
in this bill is a factual determination involving (1) What is, in fact, 
the operator's stock in trade and (2) is that stock in trade held for sale 
in the ordinary course of the operator’s business? 

No lawyer can advise on any factual question with absolute cer- 
tainty, and two lawyers will differ. No oil operator can be certain as 
to whether a sale or farm-out of his leases falls within or without the 
coverage of the bill. Even if this could be fairly well determined, a 
change in operations could effectively change a factual determination 
of believed exclusion—to inclusion under this bill with retroactive 
effect in the twilight situations. 

Our first suggestion is therefore that an independent oil operator 
will not know under the present terms of this bill whether its pro- 


— sale, trade, or farm-out is within the asset coverage and pro- 
uibition of the bill. e 

For this reason also we would point out that a good number of the 
trades or sales of independent oil operators may fall within the cover- 
age of the bill under its provision for inclusion where the acquired 
asset or assets, assuming assets includes leases in certain cases, equals— 
more than 5 per centum of the capital, surplus and undivided profits of either 
the acquired or the acquiring corporation, whichever is less. 

Most oilmen operate through corporations for various reasons and 
if the corporation does not trade in leases so as to enjoy exclusion from 
the coverage of the bill, it need only sell, trade, or farm out a semi- 
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proven lease, worth 5 percent of his assets, to a larger company worth 
<10 million and the sale or trade or farm out falls within this cover age 
and prohibition of the bill. 

If an independent company’s lease is about to expire, and if the 
lease has a vale equal to 5 percent of the company’s capital structure, 
the company may be precluded as a practical matter from starting 
negotiation, much less from effecting a trade, with any company 
worth $10 million or more. It is these latter companies, as a rule, 
whether they be large independent companies or major integrated oil 
companies, that have the ready financial resources with which they can 
effect immediate development of a farm-out or pay the value of the 
lease. These are the companies ordinarily approached by the inde- 
pendent when it needs to effect development or sale. 

Oil operators have the same cash troubles as anybody else, and they 
have the additional burden of lease terminations in the event their 
cash resources are insufficient to meet their development requirements. 
The smaller the operator, as a rule, the greater his cash problem when 
his lease or leases reach the development stage. 

Since most exploratory or wildcat drilling t takes place near the end 
of the primary term of most oil and gas leases in any given play, the 
problem and situation I have presented is more usual than isolated, 

I believe the reason for this may be briefly explained (1) by the 
fact that oil and gas leases are taken at the same time in any given 
oil play, whether ‘the leases be taken by a dozen or a hundred oper- 
ators; (2) the terms, duration, and provisions of these leases are 
nearly identical, this being the result of getting together of the land- 
owners; (3) provisions being semiuniform, all leases expire at almost 
the same time; and (4) the fact that it is not until the leases are about 
to expire that the operators either get around to, or get together on, a 
trade for a wildcat well. If the well is productive, the separate 
leases must be immediately drilled to prevent termination and this 
drilling, in turn, forces additional drilling to prevent drainage to 
offset wells, again to prevent termination or r damages. 

It is this time element that again and again places the smaller oper- 
ator, and sometimes a larger ‘operator, in the situation I described 
herein. It is not an isolated situation, but a rather ordinary situation 
and if it does not catch one operator, it will catch another and it will 
catch one or more in just about any newly discovered field where 
ownership is diversified. 

This 90-day wait can be very damaging, therefore, to the small 
operator. His potential purchasers or developers are restricted to 
those with assets of less than $10 million. This construction of avail- 
able purchasers, in turn, may reduce, as a practical matter, the pro- 
ceeds he will realize. Worse still, he may not be able to effect a trade 
or farm out to any company with assets less than $10 million for the 
same reason that forces him to seek to effect the trade. He may not 
be able to do it as a practical matter or he may not have sufficient time 
within which to locate a ready, willing, and able purchaser or devel- 
oper of this class. 

The bill may, therefore, seriously cripple the small independent oil 
company, not by intention, but by indirection, and this crippling 
could lead, over a long period of time, to a great concentration of con- 

trol of our oil reserves in the hands of a few large companies. 
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The very companies at which this bill is aimed may be the compa- 
nies that top lease the expired lease and these companies may, through 
the facility of this bill, indirectly but finally secure the asset sought 
to be protected. 

Now let’s look at how this law affects the large company and see 
how that effect in turn affects the independent operator. If leases 
are not stock in trade and excluded from the provisions of the bill, 
no large, integrated oil company is going to set a pattern, on file with 
the Attorney General, of innumerable acquisitions over a long period 
of time that may convict it under the antitrust laws when it finally 
makes or effects a large acquisition. 

One large acquisition is less damning to me as a lawyer than innu- 
merable smaller acquisitions over a long period of time. 

These large companies are not going to build a case for the Govern- 
ment against them even though their acquisitions are not in violation 
of the antitrust laws. 

Result: The large companies, usually the buyers in the situation 
I have presented, will reduce their offers or turn down all such 
proposals, preferring instead to await a large acquisition. 

If this occurs, the bill has hurt the independent operator. He will 
realize less for his leases inasmuch as the number of the really qualified 
prospective purchasers may be seriously diminished. 

You have seriously crippled the independent and thereby strength- 
ened the large companies, defeating the very purpose of your bill. 

Oil exploration might be lost that otherwise might have been under- 
taken if that particular operator could have sold his leases and realized 
the proceeds necessary for exploration and development elsewhere. 

Obviously, these objections come from an industry with rather 
unusual customs and practices. We recognize that it is difficult to 
foresee the effects of a bill with such broad coverage. We assume 
that that is the reason for this hearing and we trust that you will not 
permit this bill to pass if it might effect, or simply facilitate, that 
which it is obviously designed to prevent. 

There are other objections to the bill as the oil industry under- 
stands it. 

Under the bill, an oil company trades with another at its peril, 
if the trade technically falls within the coverage of the bill. For 
example, in some cases, the seller is not certain whether the purchaser 
is buying, as agent, for a large integrated oil company or for itself 
or himself. In other cases, the seller will not know the capital 
structure of the buyer. The bill adds a new requirement to trades— 
the seller will have to determine not only whether the purchaser is 
acting as agent for a company or for himself and, if as agent, or if 
the purchaser is a corporation, the capital structure of the purchase 
corporation. 

The same is true for the purchaser because he has the obligation to 
report. Most oil men prefer to keep their net worth to themselves. 

The bill would force them to trade balance sheets and file them 
of record. There will be therefore some hestitancy in t eee on the 
part of potential purchasers that are desirous of keeping their net 
worth quiet. 

The same is true for the buyers. The capital structure of the seller 
or the purchaser may be little or large—but in either event they will 
not want it disclosed. 
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The bill would, therefore, hamper trading and the industry does not 
feel that is too good. 

In the oil business, there are problems of valuation. Is a lease 
worth $5 million or 5 percent of the capital structure of the seller or 
purchaser when it is acquired as a farm-out or as a sale or trade? 
is purchaser will take no chance and assume that it is and you have 

cain unnecessarily interfered with trading. You will, by reason of 
this problem of v aluation, have filings not really required. 

In the oil business, much is kept secret. This extends even to trades. 
The bill requires public disclosure of the trade and it requires infor- 
mation as to the trading areas of the seller and buyer. In some cases, 
as where one party has just entered a new area and wants it kept secret 
until the area is blocked, the desire to keep this information confiden- 
tial until the work is finished will override any desire to sell or buy. 

The costs ensuing from disclosure may be more than the value of the 
trade. So again the bill would interfere with tr: ading and this will 
not help the independent who depends on trading. 

It is the independent oil man and company that requires free trading 
and unrestricted opportunity to sell. It is not the large companies. 
They have their own leases, developed and undeveloped, and ample 
financial resources and could probably live happily without trading, 
buying, or selling. 

But not the independent and if you restrict, or retard or harass his 
free-trading ability, in our judgment you have seriously injured the 
continued growth and development of the oil industry. 

The association suggests that this bill in its present form unduly 
hampers freedom of trading, the very lifeblood of the independent oil 
people, and for the reasons stated might effect or simply facilitate 
that which it was designed to prevent, namely strangulation of the 
independent oil operator or businessman. 

The Texas Independent Producers and Royalty Owners is, Mr. 
Chairman, an association of some 5,000 or more of the independent oil 
people in Texas, both producers and royalty owners. I dare say that 
every independent oil man or oil company in Texas, big or little, is now 
and has been a member of that association for any number of years. 

I appear solely at the request of the executive committee of the 
association in response to a resolution, the resolution passed at. its 
annual meeting. I am an attorney, formerly assistant attorney gen- 
eral of Texas and for some years chairman of the oil and gas division 
of the State of Texas, representing the regulatory agency, the railroad 
commission of Texas, Gen. Ernest O. Thomson, Olin C ulbertson, and 
Mr. William J. Murray. I served under Gen. Grover Sellers and the 
present Senator from Texas, Mr. Price Daniel. I have been engaged 
in the practice of oil and gas law from the day I left law school. 

The association is, as is every independent oilman and oil company 
in Texas, very much in accord with the purposes of House Resolution 
9424 and all similar bills. Necessarily they want to maintain their 
independence and they believe, of course, that bills regulating trusts 
and combines help them to maintain that independence. Most of them 
agree that in the society, as we have it now, it is an anomoly, but it 
takes laws to protect our independence which, of course, is the purpose 
of these bills. It does feel, however, and that is the purpose of my 
visit with the committee, that such bills can be so devised as to prevent 
any harassment to the independent oilman. The exclusion in the bill 
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of assets—and I believe the exclusion is worded so that it provides 


the terms “assets” as used in this paragraph—shall not include stock in 
trade sold or held for sale by a corporation in the ordinary course 
of its business. The intention and the purpose of that exclusion we 
believe in. We do believe however it is inadequate and inadequate 
for this reason: There are a number of oil people that—and when I 
speak of oil people, Mr. Chairman, I mean independent oil companies 
and independent oilmen—that simply develop their own leases. The 
do not trade in leases. Other oilmen trade in leases. So do bot 
and then you have the twilight. Th exclusion within the definition 
of the term “assets” creates a factual determination which makes it 
difficult for the oilman to determine whether or not his particular sale, 
trade or farm-out arrangement will come within the coverage of the 
bill. If he does not trade in leases, and if he farms 1 out or sells 1, it 
is not in the ordinary course of his business. If he is an oilman that 
develops his own properties, leases are not his stock in trade. Other 
oilmen trade in leases and that will be their stock in trade. If you 
ask the two groups what their stock in trade was, the oilman develop- 
ing his own leases would say “oil,” and the trader would say “leases” 
and I think that would be the common answer. 

The other fellow acting somewhat as a broker, trader, where the 
reserve overrides and oil payments and so forth would say his sek 
in trade is leases. 

So we might find some transactions under this bill, as it is written, 
that. fall within the coverage of the bill and others that do not and we 
might find that the status changes from time to time in that an oilman 
who had not been trading in leases but developing his own leases might 
start trading and that would relate back to affect his previous status. 

The problem is somewhat akin to the difference between inventory 
and a capital investment. It is a factual determination. It would 
make it difficult for a lawyer to advise his client as to whether or not, 
and I am now getting into the real problem of the bill, which I would 
like to present to you, whether or not the trade or farm-out will be 
covered by the bill. 

Any factual determination, as you know, is difficult for a lawyer 
to advise on; two lawyers will differ. 

As I believe you know, most independent oil people operate through 
corporations for one reason or another—most of them for the protec- 
tion afforded by the corporation, or for the tax advantage afforded. 

There are just as many reasons as could be in any business in 
utilizing the corporation. By virtue of the actual workings of the 
industry, as I believe the chairman knows, when a play is decided upon, 
one company that is going to make the play, thinking there is oil be- 
neath that land, goes in and takes as many leases as fast as it can. 
Others some way hear about it. 

It is not known how they hear but they are in there overnight. I 
have seen them leave parties that I have attended to take leases maybe 
in Mississippi. 

In any event they are there and landowners have a way of talking and 
the leases that will emerge from that particular oil play, surprisingly 
enough, will be fairly uniform in their terms and provisions. One 
landowner will say he is getting a 5-year lease and this other fellow 
will hold out for a 5-year lease. So you will have a fair uniformity 
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in oil and gas leases in the length of them and the various bonuses and 
overrides and so forth. 

That means, Mr. Chairman, that in the average play with this uni- 
formity and with this fact, that for some other unknown reason— 
there might be several reasons explaining it—most plays are not de- 
veloped, no exploratory well is drilled, until the leases are about up. 

I don’t know whether that is by reason of the fact that the operators 
cannot get together until their leases are about to expire and they are 
in the same boat and one operator will not want to drill the well- 

Senator O’Manoney. It is easy to postpone the expenditure of 
money until you have to save your lease. 

Mr. Hyper. That may be the reason. They are hoping that another 
fellow will come in and spend the money first. It has been my ex- 
perience in this oil business that the exploratory wells are just not 
drilled until the end of the primary term. If they are not drilled until 
the end of that term and oil and gas actually produced from it, the 
individually leased land, the lease | expires and the oil operator loses 
whatever right he has. 

They are terminable fee simple estates and there is nothing to stop 
their termination at the end of the primary term. When the explora- 
tory well is drilled, it may be productive of oil and gas. If it is pro- 
ductive of oil and gas with all of the leases in the field expiring, the 
small operator, if he has a productive lease, and maybe he has quite a 
number of them actually, hoping to prevent the expiration of his iiss 
or leases if he does not have sufficient cash (and contrary to the feeling 
from people other than Texas, the average oilman has money problems 
as any other individual), he will attempt by farm-out arrangement 
or sale or by any other way to sell either the whole or a part of his 
leases. His purpose may be to just take advantage of the increment 
in his leases or to raise money to drill a portion of the leases he has 
in the field. 

In any event if that did take place, this 90-day requirement would 
be applicable to that. It would in all probability be applicable to a 
considerable number of transactions in Texas and by that I mean 
literally thousands. 

If we assume that the. exclusion does not exclude an operator’s 
farm out or sale of his leases, if he sells a lease for $50,000 and his 
corporation making the sale has only an accumulated capital structure 
of a hundred thousand dollars, then he falls within that 5-percent 
limitation. 

And in all probability if he sells for $50,000, the people buying 
must have the cash to develop that lease to prevent the lease expira- 
tion, the very thing that forced him to make the sale. They will 
in all likelihood be « companies with more than $10 million in capital 
structure. They in all probability will be the large, what we call 
major oil companies, the integrated oil companies or maybe other 
large independent oil companies but in any event they fall techni- 

cally, by virtue of those peculiar facts within the industry, within 
the coverage of this bill. This situation will arise in just about every 
diversified ow nership field, and there will be several of those inst» neces 
in each field which would mean filings under the act. The purchaser 
would of course, have the objection to file under the act. That is a 
tremendous disadvantage to the independent operator. The lease 
may be expiring before “the 90- days notice would run. 








ace acaaaacaaacacaaaa aaa aaa iia 















































400 LEGISLATION AFFECTING CORPORATE MERGERS 


And it takes some time to negotiate a trade. And if they have 
drilled in the last year of the lease, the operator cannot risk the 
chance of making a trade and then having his lease lapse while they 
are waiting on the 90 days. 

That might do two things. He may not be able to see any company 
that has a net worth or capital structure of $10 million and that in 
addition is something which is going to be difficult for him to first 
determine. 

He will have to ask them first, if he is in a time bind, what their 
capital structure is. They may not want to disclose it to him; with 
a large company, he will know. When you pinch out a great number 
of the companies to which that oilman would turn, you are actually 
crippling the little fellow. He may not be able to sell it for as much 
as he wanted to. 

He may not be able to make the sale and lose the lease and then the 
big company can top lease him and then come out with the asset that 
the bill is actually after. 

This is the main objection, as the industry sees it, as this association 
sees it. It may be a situation applicable only to the oil industry. 

There are other objections that it sees. One is the disclosure—I 
think the chairman knows the oil business is one of the most secretive 
businesses in the United States. They maintain the greatest of 
secrecy on their maprooms and on geological information. 

Those are their trade secrets and if they give them away they have 
literally given somebody else whatever the value of the information is. 

The disclosures of the operating areas—that will not apply to too 
many but it will apply to some, particularly counties where they are 
operating. You will recall up in the Dakotas when Amerada and 
others went in. It was fairly well unknown when they—Amerada— 
were acquiring leases until it got out in Time magazine and others; 
it was somewhat of a trade secret of the exploratory companies in 
that area. 

The same thing is true in particular counties in Texas. Particular 
companies will take leases in individuals’ names so it will not be 
known that Humble or Gulf is buying in that area. If it is known, 
then will be presumed or known that there is a known structure there 
and they will have difficulty in making up their block. That is a 
disadvantage. If that is true, that may override a desire on the part 

of the companies to take the leases that the independent oilman would 


want to sell and for that reason, the company or companies might 
turn down a deal they would otherwise take. 


That hamstrings the independent quite a bit. 

Senator O’Manonry. There are many independent oil operators 
who have not the financial strength to help them to hold on. If they 
are to continue in operation after they have made a discovery, they 


want to sell their oil and they want their money to move on to ex- 
ploratory ventures and the like. 


Mr. Hyper. Yes, sir. 

Senator O’Manonny. And most of the people of whom you are 
speaking probably would not be engaged in mergers of the type that 
we are talking about. So what you are looking for is an exemption. 

Mr. Hyper. Yes, sir. 

Senator O’Manonry. That would make it clear that business of a 
nonmonopolistic nature would not be covered by the notification. 
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Mr. Hyper. Yes, sir; and exclude these situations. 

Senator O’Manoney. In your paper did you make any suggestion ¢ 

Mr. Hyper. Mr. Chairman, I have this, that I thought of as an addi- 
tion. There are actually two amendments. You almost have to relate 
any amendment to the industry, because I am not familiar with the 
other industries. 

Senator O’Manonry. Would you be good enough to prepare them 
and file them with us? 

Mr. Hyper. Yes, sir. 

Senator O’Manoney. And we will make it part of the record. 

Mr. Hyper. I will do it now or later. 

Senator O’Manoney. Very well, if you have it in mind. 

Mr. Hyper. I would add after the sixth line on page 4 of the H. R. 
9424 which is as it passed out of the House—— 

Senator O’Manoney. Would you refer to the committee print ? 

Mr. McHvueu. He may not be familiar with the committee print. 

Senator O’Manonry. He may be able to find it ina minute. I judge 
from his testimony that he’s a good lawyer. He knows where the 
language is to be found. 

Mr. McHven. This committee print, as you may know, contains 
the suggested revisions that the Department of Justice has proposed. 

Mr. Hyper. I see the language. 

Mr. Frrepman. Are you looking for the language relating to defi- 
nition of assets? 

Mr. Hyper. Yes. 

Mr. FrrepmMan. It is on top of page 4. 

Mr. Hyver. I found that. But that is struck. It looks to me like 
that has been struck. 

Mr. Coturs. Yes, sir. 

Mr. Hyver. I would add after the word “less” following the word 
“business” on line 12 of page 4: 

Nor shall such term include assets of those corporations engaged in the business 
of producing oil and gas where such assets do not exceed in market value at the 
date of acquisition the sum of— 
and then that of course is arbitrary. 

I would suggest at least 5 million, possibly 10. 

Did you follow that? Right after, it says the term— 
assets as used in this paragraph shall not include stock in trade sold or held for 
sale by a corporation in the ordinary course of its business— 
so to broaden that inclusion. 

That is on line 12 of page 4 in the middle. 

Mr. Coitrns. Would you read it again # 

Mr. Hyper. As I have suggested : 

The term assets as used in this paragraph shall not include stock in trade sold 
or held for sale by a corporation in the ordinary course of its business nor 
shall such term include assets of those corporations engaged in the business 
of producing oil and gas where such assets do not exceed in market value as of 
the date of acquisition the sum of— 

and I would suggest the sum of 5 million or 10. 

There is another amendment, that would not cut out as many 
filings. That would be after the word “five million” on line 7 page 4: 
At the time of acquisition or in cases of corporations engaged in businesses other- 
than that of producing oil and gas, more than five percent— 
my first submitted amendment would of course be my own preference.. 
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Mr. Frrepman. The first part of your amendment, as I understand 
it, would include all acquisitions of assets of corporations engaged in 
the business of producing oil and gas. 

Mr. Hyper. It would exclude those. 

Mr. Frrepman. Your amendment includes it as an exemption 4 

Mr. Hyper. Yes. 

Mr. Frrepman. Any acquisitions of the assets of corporations en- 
gaged in oil and gas production. 

Mr. Hyper. Yes; as to assets, I would go further. I would limit that 
exclusion to where the assets do not exceed in value $5 million. You 
are excluding assets. 

Mr. Frrepman. I understand. Suppose you had a transaction be- 
tween two large corporations that did not involve independent op- 
erators at all. Iam using integrated companies as an example entirely 
apart from your problem. 

Would the scope of your amendment exempt such transactions if 
the assets were less than $5 million ? 

Mr. Hyper. Yes, it would. 

Mr. FrrepMan. Suppose you had then a series of acquisitions of 
such assets of one large corporation by another large corporation, 
both engaged in oil and gas production but neither being independent 
operators. If each one of the transactions were less than five or ten 
million dollars, they could proceed to acquire without filing. 

Mr. Hyver. Yes. It is a difficult question really because you want 
to protect the industry and yet you don’t want to hamstring the in- 
dependent because then you will be doing what the bill is trying not to 
do. You would be strangling the independent and helping the big 
fellow. 

Mr. FrrepMan. Would you agree though that as we just analyzed 
it, the scope of the amendment would be considerably beyond the 
problem of the independent operators ? 

Mr. Hyper. Yes. You might do it at a million dollars. Any sum 
you put they could buy it up at a sum less. They could piecemeal 
their acquisition. Yes; as I understand it. 

Mr. FrirpMan. As I understand your position, you are concerned 


primarily, if not exclusively, with the problem of the independent 
operator. 


Mr. Hyper. Yes. 

Mr. FriepmMan. Not with the problem of the large integrated com- 
pany affected by this legislation. 

Mr. Hyper. That is correct. 

Mr. FriepMan. So actually the wording of this proposed amend- 
ment goes way beyond your interest. 

Mr. Hyver. The large companies could take advantage of it just 
as the small. But that would be true of any exclusion you gave, really. 

They frequently farm out to each other, just as frequently as the 
independent to an independent or major to an independent. 

Mr. Frrepman. Is there any way that any definition of a type of 
transaction might be used here which could be safely used and then 
applied to all companies, as you have indicated, in the field of oil and 
gas production because the problems are common to large and small 
companies both ? 

Mr. Hyper. Another way you can get at it is expanding the stock 
in trade—when you say ordinary course of business—of course your 
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problem is to take care of all industry, is it not? Not to hamper the 
2 ople in the oil industry. If you do not relate the amendment spe- 

‘ifically to oil and gas then you have to enlarge that exclusion of 
stock and stock in trade in the ordin: ary course of business and what 
I was trying to obviate was my changing that stock in trade exclusion 

vhich could effect innumerable other industries of which we do not 
know the problems but the committee does. For that reason we re- 
strict it to the business of oil and gas and add the exclusion of assets 
where there were assets of corporations engaged in the business of 
producing oil and gas. 

Mr. FriepMan. Are you also required by the provision of this bill 
to disclose to the Government the assets, the sales and the other in- 
formation of the company from which the purchase was made? 

Mr. Hyper. Very much so. 

Senator O’Manonry. May I suggest that the working out of the 
language can be done over the weekend. It is not necessary to put in 
the give and take in the hearing. 

Mr. Frrepman. No, this last question was related to a different 
matter. 

Mr. Hyper. Yes, we are very much concerned about the disclosure 
of net worth. Naturally oil people do not want to disclose to each 
other what their net worth is. 

Senator O’Manoney. I will ask you to submit that later if you will, 
because there are three witnesses in the room, all of whom I am sure 
would like to have an opportunity to file their papers and perhaps to 
summarize them. It is now 5 minutes to 1 o’clock. We have Mr. Gil- 
patric, Mr. Griswold, and Mr. Hoge. 

Mr. Hyper. Thank you, Mr. Chairman. 

Senator O’Manoney. Thank you very much indeed, Mr. Hyder. 

Mr. Hyper. I am glad to have been here. 

Senator O’Manoney. I am glad to have welcomed you to the hear- 
ing. I think your testimony has been most helpful. 

( Discussion off the record.) 

Senator O’Manoney. I do want to make the announcement that 
a statement from Congressman Celler, chairman of the House Ju- 
diciary Committee, has been handed to us and will be made a part 
of the record at the conclusion of the testimony today. 

I think we will adjourn until 2 o’clock and then I hope we will 
finish with the three remaining witnesses in an hour. 

(Whereupon at 1 p. m., a recess was taken until 2 p. m. of the same 
day.) 

AFTERNOON SESSION 


Senator O’Manoney. The hearing will come to order. 
You may proceed, sir. 


STATEMENT OF ROSWELL L. GILPATRIC, CRAVATH, SWAINE & 
MOORE, NEW YORK, N. Y. 


Mr. Giteatric. I am a member of a law firm in New York, Cravath, 
Swaine & Moore, in which I have been a partner for over 15 years, 
save for the period I served in Washington as Under Secretary of the 
Air Force. 
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During that time my practice embraced extensive work in the 
antitrust law field and the giving of advice in that field to corporate 
clients large and small. 

In accordance with the request made by the chairman at the May 24 
hearing. Lam submitting a written statement for printing in the record 
and will summarize it orally. 

The three bills that are being considered at these hearings cover: 
(1) the acquisition of bank assets, (2) the power of the Federal Trade 
Commission to obtain preliminary injunctions against transactions 
violative of the antitrust laws and (3) the requirement that notification 
be given to the Department of Justice and other interested Government 
agencies in advance of various transactions. 

This statement will be limited to the notification provisions. I urge 
that those provisions be subjected to further study before enactment 
and, accordingly, that this subcommittee not report out those bills for 
passage by the Senate at this time. For the purpose of this presenta- 
tion, my comments will center on H. R. 9424. 

Before discussing the scope and effects of the prenotification pro- 
posals, something should be said as to the origin of the idea behind it. 

During the present session of Congress, there have been introduced 
a number of legislative proposals that would require corporations to 
give to the Depa urtment of Justice, the Federal Trade Commission and 
other interested Government agencies advance notice of the anticipated 
acquisition from another corporation of stock or property. 

The impetus to enact such proposals appears to stem from a state- 
ment about a year ago by Assistant Attorney General Barnes when 
speaking before the ( “eller committee of the House. On that occasion, 
which took place on May 12, 1955, Judge Barnes expressed his belief 
that (p. 242): 


Most serious consideration should be given to amending section 7 (of the Clayton 
Act) to require some premerger notification to the Department of Justice and 


the Federal Trade Commission. 

Prior to that time, the idea of preacquisition notification, while 
not novel, had failed to gain wide support. Indeed, the Attorney 
General’s Committee To Study the Antitrust Laws, of which Judge 
Barnes was cochairman, did not recommend such legislation in its 
report issued only a few weeks prior to Judge Barnes’ statement before 
the Celler committee. 

Similarly, in its Report on Corporate Mergers and Acquisitions, 
which was transmitted to the Congress in May 195! », the = ederal Trade 
Commission withheld its endorsement of Judge Barnes’ proposal. 

In its discussion of the proposal, the Commission’s report stated 
that the method in question (p. 206)— 


puts a heavy reporting burden on business and a heavy processing burden on the 
Commission ; it also might be misunderstood to imply that the Commission sanc- 
tioned acquisitions on which it failed to take formal action (p. 206). 


Despite the lack of support by the Commission and the Attorney 
General’s Committee on the Antitrust Laws, Judge Barnes’ proposal 
was included among the measures recommended in the Economie Re- 


port of the President, transmitted to the Congress on January 24, 
1956, in the follow ing language (pp. 78-79) : 


* * * First, all firms of significant size that are engaging in interstate com- 
merce and plan to merge should be required to give advance notice of the pro- 
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posed merger to the antitrust agencies, and to supply the information needed to 
assess its probable impact on competition * * * 

The vice of the Celler bill to which I am addressing myself is not the 
lack of merit in the idea behind it, but rather the fact that its provi- 
sions go far beyond accomplishing what Judge Barnes originally 
urged, and the Economic Report of the President recommended. 

The full implications of the bill do not appear to have been under- 
stood during its consideration by the House. Indeed, the “perfect- 
ing amendments” presented to this subcommittee by Judge Barnes on 
May 24 are an acknowledgment that the House subcommittee was 
under a misapprehension when it approved the measure and stated 
that the notification provisions were inapplicable to “transactions 
that were not in essence mergers.” 

Chairman Gwinn’s testimony on May 31 to the effect that the noti- 
fication provisions of the bill ‘would apply to countless insignificant 
transactions, and his recognition that there was much to be done in 
the way of amendments to the bill constitute further acknowledgment 
of that misapprehension. 

I would also like to suggest that there was misapprehension when, 
in reliance on the report of the House subcommittee, the House passed 
H. R. 9424 and sent it to the Senate for consideration. 

It seems clear to me that H. R. 9424 as presented to the Senate was 
not in furtherance of the administration’s program disclosed in the 
Economic Report of the President. The May 22 statement of Secre- 
tary of Commerce Weeks, which was coordinated with the Bureau of 
the Budget, would seem to confirm my views. 

It is because of that bac ‘kground that I state that it is to this body 
alone that those affected by the bill must look if corrective action is to 
be taken before the bill becomes law. 

For that reason I am appearing before this subcommittee in order 
to lay before you an analysis of the scope and effects of the bill from 
which I hope you will conclude with me that the bill requires further 
study and major revision before enactment. 


THE SCOPE OF THE CELLER BILL 


The House report on the Celler bill asserts that the bill— 


makes it clear that a transaction which is not in essence a merger or its equivalent 
is not subject to advance notification (p. 6). 

In point of fact, the bill does not achieve any such clear-cut result. 
The substantive provision of the bill reads: 

No corporation subject to the provisions of this act shall acquire, directly or 
indirectly, the whole or any part of the stock, other share capital or assets of one 
or more corporations engaged in commerce, * * * 

That language not only embraces transactions commonly regarded 
as mergers, but indiscriminately includes many transactions entered 
into daily by the corporations of this country. 

Typical of the unfortunate features of the bill is the descriptive title 
that has been given to it by its supporters. They have described it 
as a premerger notification bill, and it is so described in the House 
report. 

Even in testimony before this subcommittee, where some of its 
shortcomings were brought to light, its supporters have continued to 
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refer to it as a “premerger notification” bill. It is a misnomer to so 
describe the bill; actually its area of operation is an uncharted sea. 
The notification procedure would be applicable to “corporations 


subject to the provisions of” the Clayton Act. In the words of the 
FTC, that means— 


all acquiring corporations * * * regardless of whether the corporation is en- 
gaged in commerce. (FTC Report on Corporate Mergers and Acquisitions 


151 (1955) ). 

But the notification provision is still not applicable unless the cor- 
poration whose stock or whose property is acquired is engaged in 
commerce. 

You have already heard from some of the corporations that would 
be affected by the bill. You have heard from regulated corporations 
such as banks, railroads, airlines, and buslines, who, together with the 
Treasury Department and the ICC, have urged that existing or pro- 
posed Federal regulatory authority is of such a nature that there is 
no logic in extending the prenotification provisions to those 
corporations. 

You have also heard from the insurance companies and their re- 
strained statement as to the devastating effect of the bill on their 
day to day activities. The perfecting amendments of Judge Barnes 
would exempt some of their activities from the coverage of the bill. 

Still unheard from are a good many corporations who will neces- 
sarily be affected by such legislation. I dare say that some of their 
representatives are as unaware that the bill apphes to their activities 
as were the railroads, the airlines and the insurance companies when 
the bill was before the House. 

Since the category of corporations that would be affected by the 
bill is not limited to those necessarily engaged in commerce, some 
thought might be given to those corporations who generally are not 
concerned with the antitrust laws. 

The mere fact that the substantive provision of section 7 (as it now 
stands and as proposed to be amended by the bill) is inapplicable to 
a particular acquisition is not conclusive as to whether notification 
applies, because the substantive provision of section 7 (as it now stands 
and as proposed to be amended by the bill) has an exclusionary provi- 
sion to the effect that the acquisition must have the effect of substan- 
tially lessening competition or tending to create a monopoly. That 
exclusionary provision is entirely absent from the notification 
provisions. 

There are many classes of nonbusiness corporations that have been 
indifferent to the antitrust laws because the transactions in which 
they participate are of such a nature that they do not substantially 
lessen competition or tend to create a monopoly. 

Nevertheless, those corporations, like commercial corporations, do 
participate in transactions involving the acquisition or disposition of 
stock and property and would be affected by the bill. 

Such corporations include municipal, educational, charitable, fra- 
ternal, and cooperative corporations. It would be appropriate to also 
refer to the Catholic bishop of Chicago, a corporation solely under 
Illinois law and so recognized throughout the United States, who, 
like many religious corporations in the United States, constantly 


acquires property and securities by gift, bequest, or purchase and 
from time to time disposes of them. 
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The views of such corporations have not been heard by this sub- 
committee or by the House committee, perhaps because such corpora- 
tions are completely oblivious to the effect the bill will have on them. 

Just to fill out the picture, I might mention that educational and 
charitable corporations are parties to many sale and leaseback trans- 
_ tions, acquire real property for various purposes, and own sizable 
blocks of stock in corporations engaged in commerce. 

The Knights of Columbus, a ‘Connecticut corporation, owns the 
ground on which Yankee Stadium is located and Columbia University 
owns the ground on which Radio City is located. New York Univer- 
sity once owned all the stock of Mueller Macaroni Co. and the Univer- 
sity of Chicago once owned all of the stock of the Encyclopedia 
Britannica, Ine. 

Under the bill, if an acquisition is made by a corporation, the fact 
that it is not “engaged in commerce” is not enough to exclude 
notification. 

On the other hand, if it is a disposition of property by a municipal, 
educational, charitable, fraternal, or cooperative corporation, deci- 
sions holding that in some circumstances employees of educational 
and religious corporations are entitled to the benefits of the National 
Labor Relations Act might provide grounds for claiming that notifi- 
cation is applicable because the disposing corporation is “engaged in 
commerce.” 

I have referred to these matters involving municipal, educational, 
charitable, fraternal, and cooperative corporations in order to point 
out to you some of the surprising and startling ramifications of this 
truly revolutionary, albeit innocent appearing, bill, and to add that 
in my belief, notwithstanding the number of witnesses that have been 
heard by this subcommittee, there are many corporations that will be 
affected by such a measure who have not yet realized its possible 
impact. 

In addition to applying to mergers and transactions “in essence a 
merger or its equivalent,” the Celler bill as passed by the House can 
be interpr eted as applying (subject to limited exceptions turning on 
aggregate capital or asset value) to the following: 

1. Transactions (including mergers, sales of assets, dissolutions, 
spin-offs and split-offs) involving corporations in the same corporates 
family, whether the corpor ations involved are parent and wholly 
owned or partly owned subsidiary, or between two or more subsidiaries 
of the same parent; 

2. Mergers with a wholly owned subsidiary where the sole or 
principal } purpose is to effectuate a recapitalization, to alter the rights 
of security holders, to change a corporate name, or to change the state 
of incorporation ; 

3. Public sales to corporations of equity securities or corporate 
assets, even though it is a foreclosure sale under a mortgage or some 
other security agreement, or is a sale by the Attorney General of equity 
securities vested under the Trading With the Enemy Act (such as the 
stock of General Aniline & Film Corp. now held by the Attorney 
General) ; 

4. Steps in the consummation of a judicially the supervised reor- 
ganization (under the Bankruptcy Act, sec. 122a of the New York Real 
Property Law, or other State law utilizing the device of merger, sale 
of assets, or dissolution ; 
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5. Steps in financing or borrowing transactions, such as the acquisi- 
tion by a corporate trustee of title to equity securities or corporate 
assets to effectuate a mortgage or pledge; yr 

6. Intercorporate sales of assets not constituting “stock in trade sold C 
or held for sale by a corporation in the ordinary course of business,” ( 
such as: 

Buildings constructed or equipment manufactured to specifica- | 
tions of the buyer; : 
Sales of securities (such as Government notes and bonds, cor- 
porate debt and equity securities) theretofore held by the seller : 
as current assets or as treasury securities ; 
Sales of accounts receivable to factoring and other organiza- ' 
tions: 


Sales and leasebacks of real property, whether the sale is to an 
insurance company, a charitable corporation, or any other cor- 
porate investor ; 

Sales of operating equipment (such as automobiles, rolling stock, 
and machinery) in conjunction with a simultaneous leaseback 
from the buyer; basket sales of mortgages by a mortgage com- 
pany toa bank; 

Sales of oil production payments, timber production payments, 
or other interests in real estate ; 

Sales of obsolete equipment (such as the disposition of used 
equipment at the completion of a construction project or the sale 
by airlines of aircraft rendered surplus upon the acquisition of 
new aircraft) ; and 

Barter transactions (such as the impending exchange of the 
Hotel New Yorker for a hotel in California and cash, or the ex- 
_ change 1 in times of material shortage of steel ingot for pipe) ; 

Transactions that are or dinary consequences of security owner- 
ship by a corporation (including investment companies, institutional 
investors, or charitable corporations) which ordinarily have no rela- 
tionship to a merger or its equivalent, such as: 

The acquisition of equity securities by purchase at private sale 
or on the market, gift, stock dividend, or stock split; 

The exercise of a right to exchange convertible debt securities 
for equity securities or as the result of the exercise of subscription 
rights; and 

The acquisition of equity securities or property as the result 
of corporate dissolution, spinoff, or splitoff ; 

8. Normal methods of exploiting resources, new processes, or prod- 
ucts by the creation of a corporation (either alone or in a joint venture 
with others) and supplying it with capital ; 

9. Acquisitions by an issuer of its own ‘shares for any purpose, in- 
cluding acquisitions of preferred stock pursuant to sinking fund 
requirements, acquisitions of equity securities for use in connection 
with employees’ stock purchase plans or for the purpose of reducing 
the amount of outstanding shares; and 

10. Acquisitions by a corpor ate underwriter of equity securities in 
the ordinary course of an underwriting, whether or not the shares 
taken are immediately distributed to the public or are held by the 
corporate underwriter for its own account. 

Viewed in its true light, the bill appears to merit the comment of 
Professor Oppenheim, Cochairman of the Attorney General’s National 
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Committee on the Antitrust Laws, who, when testifying before the 
Celler committee on January 23, 1956, stated that the bill introduces a 
revolutionary venture in a government such as ours, when it reaches 
the point where private enterprise must constantly report to the 
Government transactions which have traditionally been free from 
Government restrictions. 

At the May 24 hearing of this subcommittee, Judge Barnes, refer- 
ring to the bill, stated: 


Not only is unwitting noncompliance not punishable, but equally important the 
great bulk of merger transactions without likely anticompetitive significance 
would be exempt from notice requirements (p. 379). 

In that statement, Judge Barnes seems to say that merger transac- 
tions which do not have antitrust significance are exempt from the 
notification requirements. I do not find anything in the bill that so 
indicates, and, indeed, that is its major defect, for, quite to the contrary 
of what Judge Barnes told you and in a m: arked departure from the 

traditions of our Government, the bill requires the constant reporting 
of transactions that are devoid of likely anticompetitive significance. 

Chairman Gwynne, in his testimony on May 31, acknowledged that 
the notification provisions of the bill would apply to countless in- 
significant transactions without any competitive effect, and that the 
net result of notification of such transactions would not further the 
policy or the enforcement of the antitrust laws. 

While the “perfecting amendments” of Judge Barnes seem to meet 
some of the objections to the broad application of the prenotification 
provisions referred to above, they go only part way toward remedying 
the known defects and indeed raise still further problems. 

While those amendments recognize that transactions between parent 
and subsidiary are worthy of exemption, still subject to the notification 
provisions are transactions between two subsidiaries of the same 
parent. 

In exempting corporate acquisitions of bonds or other obligations, 
a single category of property that is the subject of intercorporate 
transactions is singled out, leaving still covered vast areas of prop- 
erty (such as oil leases and oil production payments) that may be 
equally worthy of exemption. 

In exempting acquisitions by insurance companies of assets, other 
than voting stock, discriminations in favor of insurance companies are 
created which, in the long run, may well result, just as did the Securi- 
ties Act of 1933, in some security issues flowing in the direction of in- 
surance companies that otherwise might flow in the direction of under- 
writers, and in some sale and leaseback transactions redounding to the 
benefit of insurance companies rather than investment, charitable, 
religious, or other corporations. 

Today, many corporations formed during or after World War II 
have owners looking for appropriate circumstances in which to sell 
out. Their motives for selling out, while varied, may include shortage 
of working capital, unav ailability of new and younger management, 
potential Federal tax difficulties because of retention of earnings in 
past years, or the desire to achieve a long-sought objective of cashing i in 
at capital gain rates on past expenditure es of time and effort. 

These motives are not unlawful and some of them are laudable. 
While notification legislation will not prevent the attainment of such 
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objectives, it is bound to be an obstacle and to make the path less certain 
and more difficult. 

To some, the fact that the notification provisions of the Celler bill 
would subject to Government reporting and further Government in- 
quiry many transactions which have been traditionally free from Gov- 
ernment restrictions may be enough to justify opposition to passage 
of the measure in its present form. 

But no analysis of the bill would be complete without an examina- 
tion of its detailed provisions. 


Tue Suprp.y1InG or ADDITIONAL INFORMATION 


The initial notice required by the bill (setting forth the “names and 
addresses, nature of business, products or services sold or distributed, 
total assets, net sales, and trading areas of both the acquiring and the 
acquired corporations”) does not seem to present appreciable diffi- 
culties, although circumstances can be imagined where a corporation 
(whose assets are to be acquired or whose securities are to be acquired, 
from it or from another) might be unwilling to disclose its total assets, 
its net sales, and its trading areas. 

In such circumstances, a responsive in general terms might be ac- 
ceptable to the Government, but if the Government should reject a 
response on the ground that it is inadequate, a company would be con- 
fronted with deciding whether enough has been done to start the 90- 
day period running, for under the statute the 90-day period commences 
to run only on delivery of a notice complying with the statute. 

A real sleeper in the bill, apart from its scope, is the provision 
requiring parties to furnish to the Government, within 30 days after 
request, “such additional relevant information as may be required” 
by the Government. 

The absence of any statutory standard or direction as to what is 
“relevant” is bound to be troublesome; it is inevitable that if a statute 
be enacted in such vague form requests will be made that some party 
will regard as having no relevance to the transaction. 

There is no limitation on the period in which additional informa- 
tion may be required by the Government. Apparently once the initial 
notice has been served on the Government and the acquisition proceeds, 
it is obligatory to comply with any request for relevant information, 
whether the request is made before consummation of the acquisition or 
2 or more years later, so long as the information sought is relevant. 

The perfecting amendments seek to remedy this defect by limiting 
the period in which relevant information may be requested to the 90 
days following the initial notification. 

The absence of a statutory standard as to what is relevant is itself 
bound to be troublesome. It is significant that the proposed statute 
makes no provision for a forum in which to test, before penalties are 
incurred, whether or not requested information is relevant. 

The burden is thus put on corporate officers and their counsel to 
satisfy themselves as to relevancy. Apparently, the point can be 
authoritatively resolved only in the very proceeding seeking to impose 
monetary penalties and where the outcome will either be vindication 
of the refusal to supply the information requested or the imposition 
of penalties with attendant public stigma. That is a wide departure 
from present concepts relating to fair administrative procedure. 
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Some indication of the type of information that the Department 
of Justice might hope to elicit as relevant information if the Celler 
bill were enacted is apparent from the enumeration of information 
now sought by the Department in seeking details of proposed com- 
binations. Testifying before the Celler committee on January 23, 
1956, Judge Barnes set forth the following as being typical of infor- 
mation now sought (pp. 129-130) : 

(1) Date of proposed consummation of merger; 

(2) Location, physical and financial size, past acquisitions, products and 
activities of the merging companies, indivdually and in combination ; 

(3) Structure and size of the industry in terms of production and capacity ; 

(4) Relative position in the industry of the two companies, individually and 
combined ; 

(5) Number of companies reported active in the industry, their respective 
size and relative standing in sales and total assets; 

(6) Ascertainment of relevant market area or areas, if not national in scope; 

(7) Sales, relative standing, et cetera, of the two companies and their com- 
petitors in definable market areas, if relevant; 

(8) Annual reports, profit and loss statements and balance sheets for both 
companies for recent years; 

(9) Patent position, and patents of importance that my be involved in the 
merger ; 

(10) Contract terms and reasons of both parties for the merger or acquisition, 
and a statement as to the mechanics of the merger, with copy of the merger 
contract ; 

(11) Copies of the minutes of the meetings of the board of directors of both 
companies concerning the merger ; and 

(12) Ascertainment of any facts suggesting exemption, such as investment 
or failing corporations. 


THE REQUIREMENT OF 90 DAYS’ ADVANCE NOTICE 


Another element of the bill that requires further study pertains to 
the 90-day waiting requirement. To require 90 days’ advance notice 
of a corporate merger or acquisition seems unrealistic in light of the 
many practical problems involved. 

Quite often, the terms and formula of such transactions are closely 
related to the factors that are important in the public distribution 
of securities—prices prevailing on securities exchanges, general busi- 
ness conditions, conditions in the specific areas of the companies in- 
volved and political events. 

In 90 days such matters can take new directions or can deteriorate 
to the point where a proposed transaction loses its attractiveness to 
one or more of the parties and one or more of the original premises 
of the transaction ceases to be valid. 

The observation made before this subcommittee by the Comptroller 
of the Currency that— 

a delay of up to 90 days under certain circumstances could be ruinous (p. 195)— 


is as applicable to nonbanking transactions as it is to banks. 

Where a 90-day notice is unavoidable, it can result, just as in the 
underwriting of securities, in one party discounting, in the form of 
price, such possible adversities. 

For those reasons, parties to a merger or acquisition ordinarily do 
not like to be subject to a waiting period of as long as 90 days. Once 
agreement has been reached, many, if not all, sizable transactions are 
completed in less than 90 days. 
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The 90-day notification provision will subject companies involved 
in a true merger to unduly prolonged uncertainty as to the status of 
personnel and relationships with suppliers and customers. 

Notwithstanding the discreet manner in which Government officials 
handle information, it seems-inevitable that over a 90-day period, in 
view of the number of Government employees and Government agen- 
cies who will be involved with administration of legislation such as 
the Celler bill, leaks will develop, and transactions that can be brought 
to the point of fruition only by the maintenance of secrecy at critical 
stages will be threatened. 

Such leaks can be extremely harmful, if not disastrous. The cireula- 
tion of rumors as to sizable corporate transactions at a time when 
plans have not jelled has, on occasions, created a perfect setting for 
competitors, or others, desirous of disrupting existing arrangements 
with suppliers or customers or desirous of raiding key personnel. 

Such desires can be more readily pursued when the air is rife with 
rumor and uncertainty which the principals are not in a position to 
suppress by complete disclosure. 

The Celler bill does contemplate the establishment of procedures for 
the waiver of all or part of the waiting requirement in appropriate 
cases. As is indicated below, it is probable that a waiver can only 
be granted in accordance with a general rule or regulation and not on 
a case-by-case basis. 

When questions have been raised as to the undue scope of this legis- 
lation and as to the long 90-day period, proponents of the notification 
legislation have referred to the provision authorizing waiver of the 
waiting requirement. That provision reads: 

The Commission or Board vested with jurisdiction under Section 11 of this Act, 
after consultation with and upon approval of the Attorney General, may estab- 
lish procedures for the waiver of all or part of the waiting requirement in 
appropriate cases. 

This proposed language will probably not be the panacea that sup- 
porters of the legislation ‘think itis, Effective implementation of that 
language requires agreement and action, not only by the Attorney Gen- 
ere al and the Federal Trade C ommission, but perhaps by each of the 
six other Federal boards, commissions, and agencies hereafter referred 
to. 

The quoted language indicates that the procedures may be “estab- 
lished.” That can be taken to mean only by general rule or regulation, 
and not on a case-by-case basis. Because of the broad scope of the 
Celler bill, the formulation of general rules and regulations for waiv- 
ers in meritorious circumstances would be difficult and time consuming, 
and it is inevitable that any rules of general application would be 
subject t to frequent amendment, 

It is worth noting that those who obtain rulings from, or closing 
agreements with, tax authorities encounter severe difficulty at year end 
because of the flood of similar year-end requests. 

Precisely the same situation is foreseeable at year end in connection 
with any waiver procedure under the bill. It is ‘also worth noting that 
some who have had experience with Federal agencies having statutory 
authority to accelerate effective dates need no ‘education as to the tre- 
mendous power the right to grant or deny acceleration gives such 
agencies in obtaining, as the price of acceleration, agr eements or con- 
cessions that might otherwise not be obtainable. 
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EXCEPTIONS TO THE BROAD SCOPE OF THE CELLER BILL 


The exceptions to the broad scope of the Celler bill are contained in 
the following two sentences: 

The preceding paragraph shall not apply to corporations purchasing stock solely 
for investment when the stock acquired or held does not exceed 5 per centum of 
the outstanding stock or other share capital of the corporation in which the in- 
vestment is made; nor to the acquisition by one corporation of the assets of any 
other corporation if such assets do not equal more than the sum of $5 million or 
more than 5 per centum of the capital, surplus, and undivided profits of either 
the acquired or the acquiring corporation, whichever is less. The term “assets” 
as used in this paragraph shall not include stock in trade sold or held for sale by 
a corporation in the ordinary course of its business. 

These exceptions present a whole series of problems on which the 
legislative history throws little light. 

When is stock purchased “solely for investment’ *¢ That language 
now appears In the third paragraph of section 7 of the Clayton Acty 
where its context gives it meaning. 

In connection with the Securities Act of 1933, reference has some- 
times been made to the acquisition of securities for the purpose of in- 
vestment in order to distinguish the acquisition from one made with a 
view to public distribution. 

An acquisition of securities with a view to public distribution has, 
during the life of the Securities Act, been defined with some degree of 
reese because it is a transaction to which various important pro- 

visions of the Securities Act apply. 

The concept of an acquisition for investment, much less one solely 
for investment, is not nearly as sharply defined as an acquisition with 
a view to public distribution. 

For the purposes of the Securities Act, if a person acquires securities 
with the idea of acquiring and holding the securities so long as con- 
tinued holding appears prudent, he may be acquiring the securities for 
investment, even though he harbors the idea that any 7 liquid: ition of the 
investment when retention no longer seem prudent may take the form 
of a public distribution. 

In the context of the Celler bill, it seems unlikely that such a person 
could be deemed to be acquiring the securities solely for investment, 
for he acquires them with the reservation that at some future time he 
may dispose of the securities. 

An area of doubt surrounds the meaning of “5 per centum of the 
outstanding stock or other share capital of the « corporation in which 
the investment is made.” There is no inkling in the legislative history 
as to whether those words relate to number of shares, number of vot ing 
shares, par value, stated value, or market value. 

Another area of doubt exists around the term “assets.” The second 
of the two sentences quoted above indicates that it is only because of 
the express exception of that sentence that the term “assets” does not 
include “stock in trade sold or held for sale by a corporation in the 
ordinary course of its business.” 

Then, inferentially, “assets” may consist of fixed assets (such as a 
factory), current assets (such as accounts receivable and Government 


1“This section shall not apply to corporations purchasing such stock solely for invest 
ment and not using the same by voting or otherwise to bring about, or in attempting to 
bring about, the substantial lessening of competition.’ 
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notes), equity securities in the corporate treasury and property made 
to order to the purchaser’s specifications (such as a rolling mill). 

“Assets” could also include a chose in action, oil or timber produc- 
tion payments or royalties. The legislative history does not throw any 
light on how assets are measured, whether by book value, realizable 
market value or sales price. Nor does it indicate whether “assets” 
are measured as of the date of sale or as of the date of delivery. 

Once it is determined that the property involved constitutes assets, 
the acquisition would be exempted from the provision of the pro- 
posal only if such assets do not equal more than the lesser of (i) 
“the sum of $5,000,000” or (11) “5 per centum of the capital, surplus 
and undivided profits of either the acquired or the acquiring cor- 
poration.” 

Where a sale of assets (not constituting stock in trade) of more 
than the sum of $5 million is involved, the proposal would have to 
be complied with. 

Similarly, if Ford Motor Co., having capital, surplus, and undi- 
vided profits of about $1.8 billion, desires to sell for $3,000 some vacant 
land to a company subject to the Clayton Act having capital, surplus, 
and undivided profits of less than $60,000, the bill would require com- 
pliance with the proposed notification provisions. 

The perfecting amendments endeavor to rectify some but by no 
means all of the shortcomings of the bill by rewriting the exceptions 
heretofore quoted. Some of the shortcomings of those perfecting 
amendments have already been pointed out. 


PENALTY PROVISIONS 


In view of the uncertainty and vagueness of important portions of 
the bill, which, if enacted in its present form, could only be resolved 
by litigation, the penalty provisions of the bill? deserve careful con- 
sideration. At the very least it seems unfair to threaten with such 
penalties those who try to have some of the ambiguities so evident 
in the bill resolved. At the May 24 hearing of this subcommittee, 
Judge Barnes stated that under the penalty provisions of the bill— 
* * * purely inadvertent failure to notify could not be penalized. Only the 
willful violator of notice provisions would be forced to pay. 

Judge Barnes seems to say that those who have acted without 
knowing of the statute would not be subject to penalty. He does at 
Jeast indicate that a person who declined to furnish the Government 
with requested “relevant” information would be subject to the penal- 
ties if in a later judicial proceeding it was established that the person’s 
concept of relevancy was incorrect. 

It should also be noted that the penalty provisions of section 14 of 
the Clayton Act (fines not in excess of $1,000 and imprisonment for 
not exceeding 1 year, or both) may be imposed on directors, officers, 
and agents of corporations that violate section 7. 


4“Any corporation willfully failing to give the notice or to furnish the required informa- 
tion shall be subject to a penalty of not less than $5,000 or more than $50,000, which may 
be recovered in a civil action brought by the Attorney General.” 


res ener rune” oa meee 
a meee 








LEGISLATION AFFECTING CORPORATE MERGERS 415 
GOVERN MENT SUITS AFTER ACQUISITION 


The Celler bill provides: 

Failure by the Federal Trade Commission, the Attorney General, or other 
appropriate agency to interpose objection to such acquisition within the 90-day 
period shall not bar the institution at any time of any action or proceeding 
with respect to such acquisition under any provision of law. 

This is an attempt to preserve the right to institute actions or pro- 
ceedings with respect to an acquisition taking place after the required 
notification has been given. This raises serious questions of policy ; 
that is, whether notwithstanding such a reservation, the Government, 
after having received the required notification and after having had 
the right to request additional information, is to be completely free 
to institute at any time any action or proceeding with respect to the 
acquisition. 

The criticism addressed by the Celler committee itself in its interim 
report of December 20, 1955, to the use of clearance procedures seems 
quite applicable to the matter now under consideration. In that 
report it wrote (pp. 15-16) : 

* * * Inertia in the administrative process as well as the press of new busi- 
ness would operate to prevent any reexamination of the facts. Further, the 
enforcement officer who granted the clearance would hesitate to take an incon- 
sistent position subsequently and thus indicate error in his original decision. 
Successor enforcement officers would also hesitate to take a position which 
would necessitate overruling a predecessor. 

Similarly, if the matter comes before a court, although the court would be 
free to conclude that the clearance was ill advised, erroneous, and of no legal 
effect, the court might be quite reluctant to make such a public finding with 
respect to the activities of the Government’s duly constituted officers. 

Without derogating from the advantages of a merger clearance program it 
cannot be gainsaid that there are potent arguments militating against enforce- 
ment officers undertaking to advise as to the legality of contemplated conduct. 

For one thing it is questionable whether prosecuting officers should be ex- 
pected to undertake an administrative program to clear in advance activities 
falling within their enforcement responsibilties. 

Since clearances necessarily must be limited to known facts, they must be 
subject to revision in the light of subsequent developments. Because of this, 
any clearance is a narrow utility. * * * 

Notwithstanding the proposed language of reservation, it seems 
doubtful that the Government, in bringing a suit for an alleged vio- 
lation of section 7 relating to an acquisition in connection with which 
all required information has been submitted, and all of the Govern- 
ment’s requests for additional information have been meticulously 
complied with, would be in as favorable position to bring suit as it 
would be under the existing statute. 

It seems hard to believe that judges or juries would, in the given 
circumstances, disregard the fact that the Government had not sought 
to enjoin the proposed acquisition in advance of its consummation. 

If the view that the position to attack or set aside an acquisition is 
prejudiced by the receipt of notice and the supplying of relevant notice 
has merit, and the Celler committee once thought it did, then the 
Department and the Federal Trade Commission are faced with a 
problem they clearly have not envisaged in urging enactment of these 
proposals. 

At present, only a few employees in the Department and a few 
employees in the Federal Trade Commission spend their time keeping 
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track of the progress of proposed acquisitions. Nothing in the testi- 
mony of Judge Barnes or Chairman Gwynne indicates any present 
intention to increase the number of employees with duties relating, 
directly or indirectly, to processing information as to proposed acquisi- 
tions. 

If the receipt of information by the Government with the power 
to call for additional relevant information has some bearing on its 
position in subsequent litigation, it seems unavoidable that more time 
of staff members, and particularly experienced staff attorneys, will 
be spent in examining and processing information received by the 
Government and in formulating requests for additional “relevant 
information.” 

In view of the widespread recognition that the antitrust implica- 
tions of an acquisition have meaning only in the context of the industry 
and competitive patterns, it seems essential that Government em- 
ployees having knowledge of particular industries and competitive 
patterns must be assigned to the task of processing section 7 notices 
and supplementary information. 

When Judge Barnes proposed preacquisition notification on May 
12, 1955, he acknowledge (p. 242) that— 
quite understandably, courts may be more reluctant to order divestiture once 
the merger has been completed than to enjoin a merger not yet consummated. 


Those remarks were directed to the then state of the law, whereby 
the Government was not entitled to receive notification of a proposed 
acquisition and had no statutory power to obtain information as to 
the possible effect of the acquisition on competition. 

It is hard to see how the reservation in the pending legislation could 
change the reluctance, alluded to by Judge Barnes, to order divesti- 
ture once the acquisition had been completed. 

Indeed, mantory notice to the Government coupled with a fixed 
period of time in which the Government is free to request all relevant 
information, and to obtain it under sanction, would seem only to create 
greater impediments to Government suits seeking divestiture or other 
antitrust remedies. 

Advocates of notification legislation have asserted that parties to 
any acquisition should welcome the opportunity to be able to lay the 
facts before the Department and the Federal Trade Commission. 


That view was most recently stated by the Chairman of the Com- 
mission when he stated on April 6, 1956: 


* * * Tt should also be helpful to those considering a merger. We may assume 
that counsel approving an acquisition has concluded that it does not violate 
the law. Therefore, he should be interested in getting the facts upon which 
he based his judgment before the Commission’s staff at the earliest possible date. 

Despite the frequency with which they now occur, the setting up of a merger 
is still a major operation. Some time must necessarily elapse between the ten- 
tative decision to merge and its final consummation. If the proposed notice is 


given at the earliest possible moment, this period could run concurrently with 
the 90-day period required in the law. 


Be een hes AES 


Once counsel for a company involved in an acquisition has con- 
cluded that it does not violate the law, is there anything to be gained 
by presenting the facts upon which he based his judgment to the 
Department or to the Commission ? 

Congressman Celler’s committee has gone to great lengths to point 
out that there is not, for under the law as it presently stands the 
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Department and the C ommission are without authority to give ad- 
vance clearance or advisory opinions to private parties. In the Celler 


committee’s interim report of December 20, 1955, it was stated 


(pp. 14-15): 

Generally, with respect to the merger-clearance programs of the Department 
and the Federal Trade Commission, the subcommittee appreciates fully the 
considerations leading to their adoption * * *, 

But the legal status of clearance letters is something else again. If clear- 
ance letters do in fact constitute legal opinions to private parties, they are be 
yond the statutory authority of the Department or the Federal Trade Com- 
mission since neither has the legal right to give advisory opinions to private 
parties, 

Existing law, in fact, allows the Attorney General to render opinions on ques- 
tions of law only to the President and heads of executive departments; the 
Federal Trade Commission, on the other hand, has no authority whatever to 
render advisory opinions. 

Presumably the Department and the Commission regard merger clearance 
letters not as legal opinions rendered to private parties, but as an indication 
of an intention to proceed or not on the basis of information presently avail- 
able with authority predicated on the discretion which enforcement officials 
have to institute or to refrain from instituting proceedings in particular 
cases * + -. 

Assistant Attorney General Barnes has stated that clearance letters granted 
by one Attorney General need have no binding effect on his successor. Such 
letters, it should be added, are by their terms restricted to the facts available 
to the agency at the time the clearance is given and the enforcement officials 
reserve the right to take action in the future if warranted by subsequent de- 
velopments. 

Even if there is no change in the fact situation beyond the mere passage 
of time, there is no question that the clearance may be withdrawn and pro 
ceedings instituted by either the official granting the clearance or his suc 
CeSSOr, 

Since the original clearance is based on the exercise of administrative dis- 
cretion after consideration of pertinent facts, there is nothing to prevent a 
reconsideration of those facts and a reversal of the original action. 

If in fact the transaction granted clearance violates antitrust laws, the com- 
mitment not to prosecute is of no legal force or effect since there is no authority 
apart from the procedures set forth in the Defense Production Act and the 
Small Business Act, for enforcement officials to grant antitrust clearance to 
activities which but for such a clearance may be in violation of the antitrust 
laws. 

Consequently, the clearance letter is not binding as a matter of law on the 
enforcement officer who issued it, on his successor, or on any court which may 
have occasion to consider the matter in subsequent litigation. 


rHE TREATMENT OF TRANSACTIONS SUBJECT TO THE JURISDICTION OF OTHER 
INTERESTED GOVERN MENT AGENCIES 


This is the appropriate occasion to refer to one feature of this legis- 
lation not touched on in the course of its legislative history in the 
House. 

The last paragraph of section 7 as it now stands provides that it 
shall not apply to transactions duly consummated pursuant to au 
thority given by the Civil Aeronautics Board, the Federal Communica- 
tions Commission, the Federal Power Commission, the Interstate 
Commerce Commission, the Securities and Exchange Commission, and 
the Maritime Commission. 

The substantive provision proposed to be added to section 7 would 
alter the present relationship whereby a corporation receiving au- 
thority to carry out a proposed transaction from one of those agencies 
need not thereafter concern itself with the requirements of section 7. 

The language of the proposed notification provisions would require 
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such regulated businesses, when considering a transaction that fel! 
within the description of the notification provisions, to give further 
notice of the proposed transaction to the interested Board or Commis- 
sion and to the Attorney General; with the further obligation to 
supply “such additional relevant information as may be required” by 
the Commission or Board or by the Attorney General. 

This innovation would necessarily result in an added burden on 
corporations already subject to the jurisdiction of the CAB, FCC, 
FPC, ICC, SEC, or Maritime Commission and could add delay to 
transactions theretofore fully considered by one of those boards or 
commissions. 

EFFECTIVE DATE 


As passed by the House, the bill would take effect simultaneously 
with the last step in the enactment process, but under the “perfecting 
amendments” offered by Mr. Barnes the effective date would be put otf 
for 90 days after enactment. 

It would appear advisable to extend this period to 6 months after 
enactment ; otherwise it would have a chaotic effect on transactions al- 
ready in process. There is the further problem as to contractual com- 
mitments, options, or warrants that are in effect today and which were 
entered into prior to any preacquisition notification legislation. 

There is good reason to leave such transactions completely exempt 
from the provisions of such legislation or, perhaps, completely exempt 
from a waiting period. 

CONCLUSION 


As I indicated at the outset of this statement, my purpose in thus 
analyzing the bill is not so much to take a position for or against the 
thinking which motivated the measure as it is to point out its un- 
necessarily broad scope and the unfortunate results that would ensue 
were the present bill to become law. 

I therefore urge that before acting on the bill this subcommittee, as 
a minimum, request the interested Government agencies to comment on 
the points made in the foregoing analysis of the bill. 

I feel sure that, like the Secretary of Commerce, many of the Gov- 
ernment officials whose duty it would become to administer the measure 
share my doubts concerning the wisdom of enacting it in its present 
form. 

Mr. Chairman, that concludes my prepared statement. The reason 
that I wrote you the Ist of May, asking for the privilege of appearing 
before this committee, was because in my business practice I had found 
a great number of situations, transactions which were not mergers in 
essence or the equivalent of mergers, and which did not have effects 
of the type prohibited by section 7, which would be affected by the 
notification provisions of the bill as passed by the House. 

And I felt that it might be some assistance to the committee if the 
results of our analysis were made available to it. 

Since that time a lot of water has gone over the dam. You have 
had a great deal of testimony from representatives of Government 
agencies affected and from various industry groups. 

And many of the points which were picked up in our analysis have 
been discussed before you. I think, nevertheless, that our statement 
will be of some help, particularly the section beginning on page 10 
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and running to the top of page 13, which lists various types of trans- 
actions that do not Involve monopolistic or anticompetitive situations, 


but which nevertheless would be caught by the statute, or the pro- 
posed measure as it was passed by the House. 

I haven't yet seen the final amendments suggested by the Federal 
rade Commission. I have been over the amendments suggested by 
Judge Barnes. And I heard this morning the testimony of the 
representative of the Department of Commerce. 

It seems to me that what you suggested at that time was eminently 
proper, namely, that the agencies of the Government which are going 
io administer this bill ought to get together and present a composite 
-et of amendments that I think in whole will go far toward meeting 
ihe points that we originally raised. 

Senator O’Manoney. I noticed in that portion of your presentation 
to which you have referred, that you listed spin-offs and split-offs as 
not being the type which ought to be considered. And yet we have 
had in this committee complaints that spin-offs and split-offs are 
sometimes designed by management to retain the control of the split- 
off corporation for the group which originally was in charge. 

We have heard complaints about interlocking directorates and there 
are many illustrations. Some of these, of course, are perfectly legiti- 
mate. I mean a large corporation will call upon the best brains it 
can find, but frequently it creates an atmosphere in which monopolistic 
practices, or rather concentrated control, can be built up. And I can 
conceive that a spin-off of a certain operation in a large corporation 
would be more seeming than real, don’t you know ¢ 

Mr. Ginratric. Yes. 

Senator O’Manoney. From the aspect of concentrated control. 
That is the very heart of the great problem, I think, that is before us. 

Mr. Gitearric. Well, I would certainly not suggest any dilution of 
this type of legislation to make possible the sort “of transaction you 
are speaking of. 

Senator O’Manoney. Well, I cite that only to illustrate how neces- 
sary it is to give the closest consideration to the language that goes 
into the bill. 

Mr. Gitrarric. With that I agree. But I also think that this pro- 
ceeding on the basis of sort of piecemeal exemptions in itself raises 
questions. 

I mean this morning the oil and gas independent producers industry 
asked for certain consideration. The banks and insurance companies 
are taken care of under the perfecting amendments offered by Judge 
Barnes. You have got certain other amendments that are included 
among those presented to this committee which would take care of 
certain segments of industry and of business. 

I am not here to speak for any segment of industry or business, nor 
am I asking for special treatment for this or that, but I think some- 
times that you will find that in taking care of one you create discrimi- 
nations for another. 

For example, as I think is well known, insurance companies in seek- 
ing investments compete with charitable foundations and educational 
institutions in opportunities for investment, pension funds and the 


like. 
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Strangely enough, this bill as drawn today is not limited to business 
or profit corporations. It takes in religious, charitable, educational, 
and other nonprofit corporations. 

] just heard of an instance, where Dartmouth College acquired from 
International Paper Co. a large tract of timberland in Maine. Dart- 
mouth is in New Hampshire, as we all know. This transaction, if it 
took place after this bill was passed, would be within the reporting 
requirements. 

The Catholic Archbishop of Chicago operates under Illinois laws as 
a corporation sole—I was going to tell it to Senator Dirksen when he 
was here—and as in the case of many church properties, the Catholic 
Church in Illinois has properties across State lines. 

Mr. FriepMman. Would those be considered engaged in commerce, 
corporations of that type? 

Mr. Gitparric. Well, we have had findings under the National 
Labor Relations Act that Cal-Tech, Massachusetts Institute of Tech- 
nology and other institutions which own property and businesses, as 
many educational institutions do, are in commerce. There is the case 
of the New York City University owning a spaghetti factory. An 
organization like the Knights of Columbus, which is a Connecticut 
corporation, owns the Yankee Stadium, New York. Columbia Uni- 
versity owns Radio City. 

And I don’t believe that these nonprofit, nonbusiness cor ‘porations 
realize that they are going to be caught with this preacquisition re- 
quirement. I do not think they have been heard from. 

I notice from the statement of a witness to follow me that his client 
had been unaware of the impact of this measure upon his particular 
business. 

So I feel that the effect of this legislation upon other than business 
corporations engaging in transac tions which may have a competitive 
effect should be given very careful study, because I do believe e, as my 
experience has taught me, that the delays and uncertainties in com- 
pleting business transactions can have a very deterrent effect on those : 
transactions. t 

And I think we have got to look at both sides of the coin in our 
endeavor to try to curb this trend toward concentration of economic 
power and toward monopoly that I know is very much at the heart 
of the committee’s interest. 

You have got new industry opening up where freedom of access 3 
requires that companies that are not in the field be permitted to go 
into the field. 

I think, for example, of the case in which I testified here last 
summer, Olin Mathieson Chemical Corp., which is now going into 
the aluminum business. The effect of that entry into the aluminum ‘ 
business will be to create a new competitive element. ql 

You have Alcoa, which 20 years ago dominated the whole field. And 
Reynolds and Kaiser came in. Then Anaconda. And I have been 
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trying to figure out how this bill would affect Olin Mathieson’s entry : 
into the aluminum business because it will be in a series of steps 


extending over 3 or 4 years. 


First, it will have to acquire land for a powerplant. Then it 


will erect or have erected an alumina plant. Then a reduction plant. 
Then a rolling mill. 
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Probably each step will be well outside the exemptions that are 
provided for in this act. Because of the size of the transaction, mil- 
lions and millions of dollars are involved in these plants. 

In that case I am not concerned about the notification because a 
company lke Olin Mathieson is a publicly held company. Every 
step it takes is a matter of public knowledge or for the most part 
in any event, and I do not think it will be any deterrent effect so far 
as that particular program is concerned. 

We have only to look back a few years and see what has happened 
in cellophane, and in many new branches of the chemical industry, 
io see that it is important that nothing be done to clog the freedom 
of access by companies that are new in the field in order to avoid 
freezing existing patterns of monopoly or combination, concentrations 
such as, of course, you know so well so far as the automotive industry 
is concerned. 

And I also would like to comment on the effect that this notifica- 
tion requirement would have, if it does, as I feel, have a deterrent effect 
on proper business transactions in the electronics industry. 

Since I was last before you when you were chairman of the Military 
Subcommittee of the Senate Appropriations Committee, there has 
been considerable change in the pattern of military procurement. 

I am not criticizing what the present Defense Department has done 
but under this system’s responsibility concept of procurement you 
have had more and more concentration in bigger companies. And 
unless you permit some of the smaller ge in electronics to 
combine, sell properties to each other, to merge, or to acquire other 
companies, | you are going to end up with the same ‘kind of condition 
in the electronics industr y as you have in the automotive industry. 

You will have big compamies—Bendix, Sperry, RCA and Western 
Electric, GE, get the lion’s share of the business. And the smaller 
companies, if they are in fact deterred from combining forces by 
measures such as this, will be prevented from getting the business 
that is not now available to them because they are small companies 
under the present system of procurement allotments. 

I am not against, in any sense, the concept of notification where 
there really is a competitive effect involved. 

Ac cally. I think most mergers since they have to go to stockholders 
are matters of public notice. You not only have the proxy rules of 
the SEC, which require you to tell all of your stockholders when you 
are going to merge—and, of course, once you tell the stockholders, 
the Department of Justice and the Federal Trade Commission know 
very quickly and readily before any step is taken. 

There is now pending in Congress, I think, the so-called Fulbright 
bill which will extend the applic ation of the proxy rules to companies 
with unlisted or over-the-counter traded-in securities, and I am sure 
that type of measure will ultimately go through because it is so clearly 
in the public interest. 

Then you will have for every company, whether it is listed or 
unlisted, the requirement that before it can submit anything to its 
stockholders such as a merger or major acquisition, you will have to 
have public notice. 

So I feel that many of the objections to notification as such are 
really not of great importance, because companies do notify their 
stockholders, do notify the public and the world in general. 
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And I think both Mr. Bergson and Judge Barnes indicated there 
were not many cases where the Government has been taken unawares 
by quick moves to combine or consolidate or merge, nor to get away 
with something. 

Certainly, most responsible corporations and their counsel do not 
try any such thing. 

I do urge, and that is the purport of this statement of mine, that 
when the staff of this committee takes all of these suggestions—and 
I do not envy you the job of putting them all together—you have 
gotten a whole batch from the American Mining Congress, you have 
got the Attorney General’s suggestions, you are going to get some 
more from the Commerce Department, but really the only way that 
legislation can be put into a form that will not affect legitimate growth 
and expansion and self-protective moves by small- or medium-sized 
companies from the type of situation you are aiming to slow up and 
prevent, is to give this bill a pretty careful eurrycombing before it 
Is reported out and becomes the law of the land. 

Senator O’Manonry. I think I have said several times the authors 
of the bills themselves realize the deficiency in a dollar rule or dollar 
standard to determine what area is to be covered. 

I think we have got to have a more specific standard, a simpler 
standard, and one which will as far as possible distinguish between the 
mergers or acquisitions which do not affect the principle of compe- 
tion and those which do affect that principle. 

It is the concentration of economic power which must be fenced 
in, if continued growth is to take place. 

Mr. Gitrarric. On that I certainly am in agreement. 

Senator O’Manonry. If you are ready to suggest any more amend- 
ments that are not contained in this statement, I have got a very 
good staff on whose shoulders T can place the responsibility. 

Mr. Giiparric. I think IT will wait to see what the Government 
agencies, who are going to be faced with the job of living with this 
law and administering it, come up with before I offer any more 
suggestions to the committee. 

Senator O’Manonry. It is recognized now, pretty generally, that 
we do have a small-business problem, that is to say, a problem which 
will allow a new enterpriser to enter the field. And that something 
has got to be done to preserve that field of opportunity. 

I do hope that the appointment of this Cabinet-level group will 
not only save us from disagreements among the heads of Cabinets, 
but disagreements among the committees of Congress, too, and per- 
haps cooperation with the attorneys for both big and little business 
in devising statutory definitions that will not create more confusion 
than they cure. 

Mr. Girparric. This particular piece of legislation, I think, is 
another good example of what you are saying. You have really 
got no coordinated position from the executive departments of the 
Government up to now. The Bureau of the Budget coordinated on 
Secretary Week’s letter to you to the extent of. taking no objec- 
tion to it, but you do not have any single administrative measure 
here that represents all of the views of these agencies. 

I think you are entitled to that. I think that those who will have 
to comply with the law ought to know about that. 
Senaor O’Manonry. Do you have any questions? 
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Mr. McHven. I think not. 

Senator O’Manonery. We - very much obliged to you, sir, for 
this paper. Knowing you as I do, and in listening to your summary 
of the matter, I feel “confident that on reading this I will be better 
educated than I am now. 

Mr. Gitparric. Thank you very much, Mr. Chairman. 


Senator O’Manoney. The next witness. 
Mr. McHvuen. Mr. Griswold. 


STATEMENT OF MERRILL GRISWOLD, AMERICAN RESEARCH & 
DEVELOPMENT CORP., ACCOMPANIED BY JOHN BARNARD, JR., 
COUNSEL 


Mr. Griswo.p. This is my lawyer, Mr. Barnard, Senator, because 
f you get too technical, 1 might ask for help. 

Senator O’Manoney. Very well, you may proceed. I think that 
ou testified before the Joint Economic Committee at one time? 

Mr. Grisworp. Yes, I did. We had a very serious problem and 

e are very much indebted to the Government for solving it. 

Now, we are going to have an equally bad problem, and 1 think 

can solve that. 

Senator O"Manonry. Good. Start in. 

Mr. Griswotp. My name is Merrill Griswold. I am a director and 
chairman of the executive committee of American Research & De- 
velopment Corp. of Boston, Mass. 

I am here today to explain the effect upon our corporation of the 
proposed amendments to section 7 of the Clayton Act (S. 3424 and 
S. 3341). 

American Research & Development Corp. is a special kind of invest- 

ent company engaged in the furnishing of capital and managerial 
al technical advice to other corporations which are principally en- 
vaged in the development or exploitation of inventions, technological 
inprovements, new processes, or products not previously generally 
ivailable. 

We did not appear at the House Antitrust Subcommittee hearing 
on H. R. 9424 because we were completely unaware that the provisions 
of that lecislation would have any effect, adverse or otherwise, upon 
American Research & Development Corp. 

We had supposed that the nature of our business and activities 
would keep us entirely outside the Clayton Act. While our business 
and activities are not repugnant to the Clayton Act, we find, however, 
that the technical provisions of these proposed amendments of the 
Clayton Act would impose upon us a serious disability. 

The proposal which is particularly troublesome to a company such 
as ours and which would make it particarly difficult for us to do busi- 
ness is the 90-day period of waiting after notice to the Federal Trade 
Commission and the Department of Justice. 

In order that you may understand our peculiar difficulty with the 
Wi he period, it is important that you understand our function. 

s the name suggests, American Research & Deve lopment Corp. is a 
rata dy capital” company which invests in new enterprises. 

We were organized in 1946 to meet the need for new sources of risk 
capital recognized by a group of prominent men in New England 
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including the late Karl T. Compton, who was then president of 
Massachusetts Institute of Technology; Donald K. David, dean of 
the Harvard School of Business Administration ; and Ralph E. Flan- 
ders, now Senator from Vermont, who was then president of the 
Federal Reserve Bank of Boston. 

I will give most credit to Senator Flanders because he was very 
much concerned at that time with the state of economy of New Eng- 
land and “egged™ me on to get the company up. 

At that time I was chairman of the board of trustees of Massa- 
chusetts Investors Trust, a large open-end investment company. I 
cooperated with the above- mentioned gentlemen in the organization 
of this new company, and I helped out in arranging for various finan- 
cial institutions, such as investment companies, insurance companies, 
foundations, and so forth, to contribute to its capital. 

We do not invest in “seasoned” securities such as those listed on 
stock exchanges. Most of our investments are in small postwar com- 
panies engaged in activities involving modern technical developments 
in the fields of applied physics, electronics, nucleonics, chemistry, 
mechanics, thermomechanics, instrumentation, and specialized en- 
gineering techniques. 

These companies are at the forefront of modern science and i 
commercial application, and they provide new products and i esaade 
which help in the expansion of American industry into new fields. 

While many large companies are also engaged in the foregoing 
activities, the companies in which we invest are small, new and, there- 
fore, weak financially. It is in this area that our socially important 
function and our search for profitable investments coincide. 

Our investments always involve sooner or later a purchase of stock. 
Section 7 of the Clayton Act provides in part that no corporation shall 
acquire the whole or any part of the stock of a corporation engaged in 
commerce where the effect of such acquisition or the use of such stock 
for voting or otherwise may be substantially to lessen competition or 
to tend to create a monopoly. 

Section 7 of the Clayton Act now provides and as proposed to be 
amended would still provide that the prohibitions of section 7 do not 
apply to purchases of stock solely for investment. 

But even in the case of a bona fide purchase for investment, the 
Clayton Act as proposed to be amended by S. 3424 would require 
notice and a 90-day waiting period unless the stock purchased or held 
is less than 5 percent of the outstanding stock of the company pur- 
chased or unless the “combined capital, surplus, and undivided profits 
of the acquiring and the acquired corporations” are $10 million or less. 

Although we . do not consider that our cor poration is yet large enough 
for the task it has set out to accomplish, we have a capital surplus, and 
undivided profits of slightly over $7,500,000 on a book basis. 

American Research & Development Corp. has been quite successful 
in developing and financing a considerable number of small companies 
such as those described. 

While we have inevitably had some losses, most of our investments 
are turning out well, notwithstanding the fact that most of these small 
companies have to compete with the biggest corporations in the United 
States. 
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We hope to increase our capital moderately before long, and if we do, 
we will undoubtedly exceed the $10 million limitation, no matter how 
small the companies in which we invest. 

Whenever we buy any stoc Ks we usually buy far more than 5 percent 
of the outst: anding stock of : t company. 1 would lke to file a list 
showing the percentages that we own in each company that we 
participate in. 

Senator OManonery. That will be fine. 

Mr. Griswoip. We will file several copies of our annual reports, in 
ase you desire to look at them. 

Senator O'Manoney. We will put this list in the record at the 
termination of the testimony. The reports we will file for the record. 

Mr. GRiIswop. Sa Thank you. 

Often we are one of a very few sources of new money for a par 
ticular project patton a the only source for equity and long-term 
debt capital 

F leenione, if we distribute our funds over too many companies, 
we cannot furnish the management assistance and advice which is one 
of our functions. We cannot limit our investments to loans and so 
avoid the requirements entirely because the risks inherent in these 
new ventures require an equity investment. It is obvious that our 
profits from our successes must outweigh the losses from the failures 
ve must expect. 

Now, as to when we make our investments: 

We have financed companies at their very inception and also at a 
later stage of their developme nt. Our first investment often consists 
of a purchase of a substantial stock interest in a relatively new com 
pany which has been already formed by others but which needs more 
equity capital. 

In many cases our investigation and the discussion of terms will 
take 60 to 90 days. There seems to us to be no good purpose served 
by a requirement that we and the company wait 90 days after our 
investigation has been completed. 

The need for the additional capital may be critical (I may say that 
it usually is) and a further delay could mean failure of the venture. 

In addition the delay to which venture capital investment companies 
like ours would be subject would tend to drive the new companies to 
seek funds from individuals and partnerships which would not be 
subject to the proposed 90- day waiting period ap plic ‘able to corpo- 
rations. 

I might mention that most venture capital organizations—and there 
are very few in this country—are not corporations at all. They are 
things like Rockefeller Bros. or the Whitneys and there are many 
advantages in not being a corporation, but we are the largest corpo- 
ration that I know of that is trying to do this class of work in spite 
of the disabilities that go with being a corporation. 

And, of course, the new law does not apply to individuals and 
partnerships, as I understand it. 

Mr. McHvueu. Mr. Griswold, at this point, how many corporations 
would you judge there are in the country that are doing this kind of 
work ? 

Mr. Grisworp. That I cannot answer. Technically the only ones I 
know of is ours and one new one which has just been formed up where 
I live. I think there may be some others that I am not familiar with. 
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They are up against an awful lot of obstacles in the States and in tax 
law and everyt hing else. 

They are a “helluva” company to run, I can tell you. So there are 
very few, but I hope there will be more, 

The formation of venture capital investment companies would be 
discouraged by such a discrimination against the corporate form. 

From the point of view of the company in which we have invested, 
it nearly always seems to be necessary to make additional investments. 
It frequently happens that these small companies experience setbacks, 
changes in plans, new opportunities, competitive pressures or any of 
the numberless crises which beset even successful businesses. 

When those crises occur, as they inevitably do, additional funds will 
be required—and quickly. Under these circumstances, we may be the 
only source. Even if we are not the only source, we will at least be 

asked to back up our confidence with cash in order to reassure other 
possible sources of additional funds. 

In most cases of this kind additional loans are neither possible for 
us nor desirable for the new venture. What is needed is more equity 
capital, A 90-day delay in investment of the additional funds could 
easily result in bankruptcy for that small company. 

Even when the company is successful our problem may not be over. 
It has often happened that a venture matures to the point where addi- 
tional expansion can be financed by the general public. 

The investment bankers will usually prefer to eliminate any debt 
securities and preferred stock and offer common stock in a company 
having one class of stock and without a complicated capital structure. 

It is then necessary for us to exchange the existing senior securities 
for common stock in a rec apitalization. When the terms have been 
arranged with the security holders and the investment bankers, time 
immediately becomes of the essence of the transaction. 

The banker will refuse to be committed over a long period during 
which anything can happen to the market. And yet we would have 
to wait 90 di uys in order to take common stock in exchange for our 
holdings so that the offering could go forward. 

When you get acompany big enough to go to the public and we have 
bonds and stock, the bankers inevitably say, “Well, now, you have got 
to play along and you have to swap your bonds for stock,” so we end 
up with stock and have to buy some more besides. 

The examples cited are typical of our operation and make it clear 
that companies such as ours will be continually filing notices with the 
Federal Trade Commission and the Department of Justice and hav- 

ing to wait 90 days if this legislation passes in its present form. 

‘We believe that it is also clear that the investments which we make 
are “investments” as contemplated by the language of section 7 of 
the Clayton Act. We do not object to the aims of the legislation. 
This is important. If any of our portfolio companies merge or ac- 
quire stock or assets of another company, or if we sell a stock invest- 
ment to another corporation, those transactions would be and should 
remain, subject to the prohibitions of section 7, including the notice 
and waiting period requirements. 

We ask, ‘therefore, that companies such as American Research & 
Development Corp. be exempted not from the Clayton Act or even 
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from section 7 generally, but solely from the notice and waiting 
period requirement as it ‘would apply to our acquisitions of stock. 

This can be done by a very simple amendment which adds the 
following language at the end of the first sentence of the third para 
graph of section 7 as proposed by S. 3424: 
nor to the acquisition of stock or other share capital of another corporation by 

corporation as to which the Securities and Exchange Commission have given 
o the Secretary of the Treasury or his delegate the certification provided for 
in section 851 (e) of the Internal Revenue Code of 1954 for the taxable year of 
such corporation last preceding the date of acquisition. 

This proposal has two mechanical advantages: The language is 
simple and brief, and the status which confers the exemption is de- 
termined not only by definition but by action of an independent Gov 
ernment agency—the Securities and Exchange Commission. 

This action of the Commission is already provided for by Congress 
under the Internal Revenue Code of 1954 for a different purpose but 
in a highly relevant way. 

Now, I will have to be a little technical for just half a paragraph. 

Senator O’Manoney. Before you go to the technicality, you are 
referring, of course, to the certification authorized to be issued by the 
Revenue Act of 1954? 

Mr. Griswo tp. Correct. 

Senator O’Manoney. That certification, the text of it, ought to be 
put in the record, I think, at the conclusion of this testimony so that it 
may be there for ready reference. But can you describe it now? 

Mr. Grisworp. I will describe it very briefly to save your time. 

Senator O’Manoney. Very well. 

Mr. Griswoip. Until the tax law was amended, we could not qualify 
for taxation the way a regulated investment can because the law 
limited the number of investments—the amount you could have in- 
vested in companies in which you owned 10 percent of the stock. That 
threw us out. 

We got the law amended at that time that you mentioned, so that 
we can have theoretically all of our investments consist of over 10 
percent voting interest and most of them are. 

Do you want me to amplify that ? 

Senator O’Manonry. Are you strictly a research and development 
corporation / 

Mr. Griswoip. We are strictly 

Senator O’Manonry. Or are you somewhat of a management 
corporation ? 

Mr. Griswoip. We oe strictly—the word “research” is inappropri- 
ate. We are strictly, I suppose you would call us, we are strictly an 
investment company. We are technically an investment company. 
We do not do any research ourselves except to research the parties in 
which we invest. 

But all of these scientific subsidiaries do a great deal of research. 
And while we do not manage them because we do not usually have 
51 percent, we have a great deal of influence on them and you might 

Say we exercise a considerable degree of control over them. 

And I might add, inc identally, that it is lucky that we do in this 
kind of business. 
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Senator O’Manoney. I get your point. In this list which you are 
submitting to us for ine lusion in the rec ord, will you give me the name 
of the corporation in which you have the largest stoc k interest / 

Mr. Grisworp. Let me look. We have one little bit of a submanage- 
ment company which really does not count because we have only got 
about $10,000 invested in it, but that is 100 percent, but I take it that 
does not count. 

Senator O’Manoney. What is a submanagement company ? 

Mr. Griswotp. We divide our activities into straight investment, 
and then we have a subsidiary for our own convenience, in which we 
put our own capital, a nominal capital, which technic = does the 
management of these things so far as we manage them. I do not think 
it is particularly material. E 

Senator O'Manoney. Well, management in this sense means 

Mr. Griswoup. Advice. 

Senator OManoney. Fiscal advice ? 

Mr. Griswoitp. Advice. They have their own treasurer, their own 
board of directors. We always insist on having two directors on their i 
board—they are pretty important in this business. We do not abso- i 
lutely control them but they pay a lot of attention to us. 

Senator O'Manoney. What I am trying to drive at is to know 
whether you actually manage these corpor ations? 

Mr. Griswovp. No. 

Senator OManonry. Or advise them and if they do not follow your 
advice, why, then you dispose of your investment, perhaps? 

Mr. Griswoip, That is correct. 

Senator O'Mauonry. Will you give me the largest ? 

Mr. Griswo.p. Our largest investment is in ae ompany called Tonics, 
Inc., in which we own 534 percent. That is the company which dis- 
covered how to make fresh water out of brackish water. In fact, g 
we can even make fresh water out of salt water, and do so on the 
Texas Tower. 

We have installations in the Far East and in Texas. And it is a 
company where we will either make millions of dollars or it will go 
bust. 

I think we will make millions of dollars in it. I hope so, because it 
is very revolutionary. 

Senator O’Manonry. Knowing as I do, coming from an arid State, 
how necessary it is to have a gre: iter supply of w ater, I wish you luck. 

Mr. Grisworp. We are doing business up near you in North Dakota. 

Senator O’Manoney. The sooner you begin to make fresh ws ater out 
of the Pacific Ocean, the better we will like it, we who live in the 
valley of the Colorado River. 

Mr. Griswoip. Anybody can do it out of salt water but not 

Senator O’Manoney. The Navy did it. . 

Mr. Griswoip. Certainly. It is very expensive. Our real function 
is to make fresh water out of brackish water which is all over the | 
world. , 

Senator O’Manonry. In what State is this corporation to which you 
referred chartered ¢ 

Mr. Griswoip. Massachusetts. 

Senator O’Manonry. How many other corporations in your family 
are in Massachusetts. Perhaps I ought to ask you in how many States 
do you have subsidiary charters ? 




















LEGISLATION AFFECTING CORPORATE MERGERS 429 


Mr. Griswovp. I will run down. We are in a company called 
Airborne Instruments which we financed jointly with the Rockefellers. 
That is in Mineola, N. Y. 

We have a 31-percent interest in Baird Associates- 

Senator O’Manoney. I am trying to find out in how many different 
States you have charters. 

Mr. Griswotp. Charters? Well, all I can tell you is where they 
operate. These subsidiaries, is that what you mean ? 

Senator O’Manoney: No, no. Are they all Massachusetts cor- 
porations ¢ 

Mr. Griswotp. No, no. We have a company down in Houston. 
presume it is a Texas corporation. 

Senator O’ManoNney. Suppose you have the list revised. 

Mr. Griswoip. It is all here. 

Senator O’Mauonry. And specify particularly for each corpora 
tion in what State it was chartered. 

Mr. Griswotp. I see. I presume that they are all chartered where 
their address is. 

Senator OMarionry. Where they operate ¢ 

Mr. Griswoip. Where their address is. 

Senator O’Manoney. That might not follow at all. So we will 
have that checked up. 

Mr. Griswo.tp. We will have that done for you. 

Senator O°’Manonry. Thank you. 

Mr. Griswoip. Do you want any more explanation on this certifi 
cation 4 

Senator O’Manonry. You may proceed / 

Mr. Griswotp. Under the tax code, registered investment companies 
generally, which comply with certain requirements as to diversification 
and distribute their income as taxable dividends, esc ape a direct cor- 
porate tax on such income. 

A company which so qualifies is called a regulated investment com- 
pany. To obtain this advantage the company must have at least 50 
percent of its assets invested in companies of which it does not own 
more than 10 percent of the voting stock. 

In 1951 the Congress recognized that -companies in our category, in 
order to fulfill their economic cally and socially useful purposes, must in 
most cases own more than such 10 pereent. 

Congress therefore removed this 10-percent restriction from such 
companies if they obtain from the SEC the certification provided for 
in section 851 (e) of the Internal Revenue Code referred to in our 
proposed amendment. 

American Research and Development Corp. has complied with the 
requirements of section 851 (e) of the code and has obtained the re- 
quired certificate of the Securities and Exchange Commission which 
permits it to file its income tax return for 1955 as a regulated invest- 
ment company. 

It would, of course, be easy for Congress to refer us to the ad 
ministrative agencies for relief under their exemptive powers. We 
believe our case is so clear cut that to do so would unduly burden the 
agencies and leave us handicapped by the necessary and unavoidable 
delay of the administrative process. 
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Congress has recognized and approved the public interest in venture 
capital companies like American Research and Development Corp. 
Investment and supervision of venture capital is a delicate and risky 
business which would be seriously impaired by the restraints of the 
proposed legislation. 

I notice with great interest that in stating the position of the De- 
partment of Justice on May 24, 1956, Judge Barnes cited companies 
In our exact category as an example of the kind of case in which the 


administrative agencies would use the broader exemptive powers 
which he suggested. 


We urge that you act favorably on that suggestion in order to pro- 
vide the administrative agencies with suffice ient. power to deal with the 
numerous and complex problems which will face them if this legisla- 
tion is enacted. We urge this in adidtion to our own request for a 
statutory exemption. 

Before concluding I can do no better than to quote briefly from the 
report of the Senate Finance Committee to accompany H. R. 4473 
which Congress enacted as the Internal Revenue Act of 1951: 


It has been brought to the attention of this committee that the 10-percent 
stock-ownership limitation constitutes a serious impediment to the development 
of so-called venture capital companies. These are investment companies which 
are used principally to provide capital for other companies engaged in the 
development or exploitation of inventions, technological improvements, new 
processes and products which were not previously generally available. 

In such cases the investment company must provide most of the capital needed 
to finance the venture and will frequently hold more than 50 percent of its assets 
in stock representing more than 10 percent of the voting stock of the operating 
companies. 

As a result, it cannot qualify under supplement Q* if it invests more than 50 
percent of its assets in such companies. 

Unless this rule is amended, it will not be possible for an investment company 
to devote itself principally to the development of such ventures and obtain the 
benefits of supplement Q. 

The venture-capital company promises to serve as an instrument for directing 
an increasing portion of the current savings of the country into the small, inno- 

vating ventures which are so important for long-run economic progress. 

Therefore, section 336 of this bill amends section 361 of the code so as to 


permit venture capital companies to qualify as regulated investment com- 
panies * * * 


We urge that you follow the views expressed in the foregoing quota- 
tion and exempt corporations like ours from this proposed legislation. 
We also urge that you expand the exemptive powers of the adminis- 
trative agencies in the manner proposed by the Department of Justice. 

I will be glad to answer any questions which you may have. 

(The information referred to is contained in the following letter :) 


Hon. Josepn C. O’MAHONEY, 
United States Senate, Washington, D.C. 


Dear SENATOR O’ MAHONEY: On behalf of American Research and Development 
Corp. I enclose herewith a revised list of the corporations in which it has its 
assets presently invested. Such a list was filed at the time Mr. Griswold testified 
on June 2, but you may recall that you requested that the list be revised to show 
the State of incorporation of the portfolio corporations. The enclosed list shows 
the States of incorporation and is submitted herewith for filing as part of the 


record. You will note the diversity of States in which the portfolio companies 
are incorporated. 


°> Now subchapter M of the 1954 code. 
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During the discussion you indicated that if the subcommittee felt that an 
exemption should be accorded corporations like American Research and De- 
elopment Corp., you would prefer as a matter of drafting to eliminate any 
eference to other statutes. There follows suggested language for an amend- 
nent Which does not contain any reference to the Internal Revenue Code. The 
following language would be inserted after the figure “$1,000,000;” on line 6 of 
page 5 of subcommittee print No. 2. 

; to the acquisition of stock or other share capital of another corporation by a 
corporation as to which the Securities and Exchange Commission has certified 
to the Secretary of the Treasury or his delegate for the taxable year of the 
acquiring corporation last preceding the date of acquisition that such corporation 
s an investment company which is principally engaged in the furnishing of 
capital to other corporations which are principally engaged in the development 
or exploitation of inventions, technological improvements, new processes, or 
products not previously generally available =” 

It should be pointed out that the foregoing language may not have exactly the 
sume effect as the language suggested in Mr. Griswold’s statement which de- 
pended upon the certification of the Commission “provided for in section 851 (e) 
of the Internal Revenue Code.” The reason for this is that paragraph 3 of sub- 
section 851 (e), fixing a standard to be followed by the Commission, would not 
be expressly made applicable unless the words of paragraph 3 were included in 
the foregoing language. To do so would be extremely cumbersome. 

I agree that whenever possible legislation should stand on its own feet, but 
we do not feel that the statutory reference in the language suggested by Mr. 
Griswold is objectionable since it avoids the inclusion of the elaborate machinery 
of section 851 (e) in the Clayton Act. On the other hand, the machinery already 
set up in section S51 (e) is ideally suited for a factual determination of the kind 
necessary for the purposes of the exemption which we seek. A simple reference 
to section 851 (e) gives the reader an easily available source of complete 
explanation. 

A possible compromise which may appeal to the subcommittee is to use the 
language contained in Mr. Griswold’s statement of June 2, 1956, with the addi- 
tion of language characterizing section 851 (e) of the code. The language below 
has the same legal effect as the language originally suggested but would give 
the casual reader some indication of the nature of the exemption : 


or to the acquisition of stock or other share capital of another corporation 
by a corporation as to which the Securities and Exchange Commission has given 
to the Secretary of the Treasury or his delegate the certification provided for in 
section 851 (e) of the Internal Revenue Code of 1954 that for the taxable year 
of the acquiring corporation last preceding the date of acquisition such corpo- 
ration was principally engaged in furnishing capital to other corporations which 
were principally engaged in the development or exploitation of inventions, tech- 
nological improvements, new processes or products not previously generally 
available ;” : 

We had left out the descriptive language in the amendment suggested by Mr. 
Griswold solely in the interests of brevity and simplicity. 

It seems to us that while the activity prohibited by section 7 can, and perhaps 
must, be described by general words, the careful limitation of which must be left 
to the courts, the notice and waiting period requirement must depend upon easily 
ascertainable specific facts such as number of stockholders, dollar amount of 
assets, percentage of ownership, and so forth. Certification by an independent 
Government agency is such an easily ascertainable fact. We would not consider 
it desirable to impose a new burden of this kind upon a Government agency, but 
since the Securities and Exchange Commission already has this burden, we believe 
it appropriate to ask for an exemption which depends upon certification by that 
ugency. 

We very much appreciated the full and attentive hearing which you gave 
American Research and Development Corp. in discussing its problem. Please do 
not hesitate to call upon us if we can furnish information or assistance of any 
kind in connection with the difficult problem which faces you and your staff. 

Sincerely yours, 
JOHN BARNARD, Jr., 
Gaston, Snow, Rice &€ Boyd, Boston, Mass. 
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American Research & Development Corp. investments at Dec. 31, 1955 








| | | Percent 
| Approxi- |Total assets!) voting 
Company name and address ! | State of mate | Dee. 31, securities 
incorporation number of 1955 held 
| employees Dec. 31, 
| | | 1955 
Airborne Instruments Laboratory, Inc., 160 | Delaware __-_-___-| 800-900 $3, 696, 000 15.9 
Old Country Rd., Mineola, N. Y. | 
American Research Management Corp., 200 Massachusetts - - -- 25 | 57,990 | 100. 0 
Berkeley St., Boston, Mass. 
Baird Associates, Inc., 33 University Rd., | ..do atines 225 1, 243, 446 3:7 
Cambridge, Mass. | 
Camco, Inc., Post Office Box 14484, Houston, UN weesscaccnd, 192 1, 796, 389 25. 0 
Tex. 
Carlon Products Corp., 10225 Meech Ave., | Ohio__.- ‘ 200 | 2,918, 787 | 24.0 
Cleveland 5, Ohio. 
The R. W. Cramer Co., Ine., Centerbrook, | Connecticut---___- 400 | 1, 699, 889 42.2 
Conn. | 
Davies Laboratories, Inc., 4705 Queensbury | Maryland_-- 110 428, 212 30 
Rd., Riverdale, Md. | | 
Diamond Oil Well Drilling Co., Diamond Oil | Texas--_--_.--_- 7 60 | 785, 904 | ‘0 
Co., Post Office Drawer, Midland, Tex. 
Flexible Tubing Corp., Guilford, Conn. __- _| Connecticut 250-350 1,012, O86 | 29. 2 
High Voltage Engineering Corp., 7 University | Massachusetts - - -- 170 | 2,749, 132 25.7 
Rd., Cambridge, Mass. | 
Induction Motors, Inec., 570 Main St., West- | New York__--- 100 1, 112, 376 9.8 
bury, Long Island, N. Y. | | 
Ionies, Inc., 152 6th St., Cambridge, Mass__....| Massachusetts - - -- 65 | 1,126,813 | 53. 4 
Jet-Heet, Inc., 152 South Van Brunt St., Engle- | New Yoyk~--_---- 25-30 322, 737 30.9 
wood, N. J. | | 
Lewis Welk ling & Engineering Corp., Bedford, | Ohio____---------- 500-600 | 3, 183, 338 | 50 
Ohio. | 
Machlett Laboratories, Inc., Springdale, Conn_| Connecticut-_.--_- 900 4, 269, 128 | 10.5 
Magnecord, Inec., 1101 South Kilbourn Ave., | Ilinois._.-.-----_- 130 | 1, 684, 280 | 38. 7 
Chicago, Il. | 
Natural Gas Odorizing Co., Inc., Post Office | Texas_--...------- 39 | 494, 252 100 
Box 15252, Houston, Tex. | 
Synco Resins, Inc., Bethel, Conn _...| New York et 40 ® 446, 857 | 15.3 
Tracerlab, Inc., 130 High St., Boston, Mass__--| Massachusetts - - - - 7 567 | § 6, 768, 706 | 13.1 
Transoceanic Development Corp., Ltd., 320 | Canmada.-..---.--- 4-5 | 5,850, 000 3.4 
Bay St., Toronto, Ontario, Canada. 





| | 








1 Nonoperating companies omitted. Total ‘fair value’’ on December 31, 1955, of these four investments 
omitted from this tabulation was $121,535. There are no full-time employees that we know of, and combined 
assets of these companies are believed to be under $200,000. 

2 Part-time. 

3 Option to purchase 42.4 percent. 

4 Option to purchase 22.2 percent. 

5 Debentures convertible into 8.5 percent. 

6 At Mar. 31, 1956. 

7 Over 800 including Keleket. - 

® $8,096,738 including Keleket. 


(The annual reports will be found in the files of the subcommittee. ) 

( Off the record.) 

Senator O’Manonry. That illustrates the necessity for having 
statutes instead of discretionary powers. 

Mr. Griswoxp. I like the discretionary power, but I would far rather 
in this case, knowing the troubles we have had in the past, with every- 
body under the sun, have it in the statute. 

Senator O’Manonery. One question I want to ask you is whether 
the terms of section 851—-E of the Internal Revenue Code of 1954 
sufliciently describe the type of corporation which you feel should be 
exempted ? 

Mr. Griswoip. As far as we are concerned, they describe it 
adequately. 

Senator O’Manonry. Well, now, are there any similar companies 
to yours which are equally worthy of exemption which would not be 
exempted by this language ? 

Mr. Griswotp. That I find hard to answer. Of course, they have 
State development corporations in Maine and Massachusetts and all 





LEGISLATION AFFECTING CORPORATE MERGERS 433 


over the place. And I certainly think they ought to be exempted 
but whether they need it or not I could not tell you. Yery likely they 
do not need it. 

Senator O’Mauonery. I judge from what you say that you wish the 
committee to understand that this corporation is primarily an in- 
vestment corporation and is not a corporation designed to cloak any 
practice which would tend to monopoly or to be a substantial lessening 
of competition ¢ 

Mr. Griswoip. That is correct. I might add we are in a sense a 
revolving fund, because under that tax statute, if we qualify a company 
under that statute, we can only hold it 10 years and then it stops being 
qualified. 

So you can see we have got to be a revolving funds to stay in business. 

Senator O’Manonry. Any questions / 

Mr. McHveu. Would your corporation ever have occasion to make 
stock investment in a company, and possibly obtain voting control of 
a company, which would be a competitor of another company in which 
you have an interest, a substantial stock interest / 

Mr. Griswoup. It could happen theoretically with this reservation : 
What is that 25 percent rule / 

Mr. Barnarp. Investment companies, including venture capital, are 
subject to a requirement that not more than 25 percent of the value of 
their total assets be invested in securities of any one issuer or any one 
or more issuers which are determined by regulations prescribed by 
the Secretary of the Treasury or his delegate to be engaged in the same 
or similar trades or businesses or related trades or businesses. 

That is not an absolute safeguard but has the right kind of pressure 
because it forces you to be careful about getting into competitive 
situations on two sides. 

I might also mention in that connection that this certification which 
we are talking about by the SEC, it seems to me also provides a 

safeguard along that line, because the SEC, it seems to me, would 
have to take into account in giving certification to a company like 
American Research whether or not it had invested in competitive 
situations, because if it were found to be so doing, it would seem to 
me that the SEC would refuse to give it certification because they 
would be doing something other than furnishing capital which is what 
they are required to find under this section. Not an absolute safe- 
guard, but a pressure in the right direction. 

Mr. FriepMan. Having received the certification, suppose that 
American Research and Development were to invest in the stock to the 
extent of a controlling interest, of a company which developed another 
process for making fresh water out of brackish or salt water. So long 
as you are not affected by that 25 percent rule, you could do that, could 
you not ¢ 

Mr. Barnarp. As drafted. 

Mr. FrrepMan. So long as you did not come within the 25 percent 
so long as no more than 25 percent of your 

Mr. Barnarp. Value of assets. 

Mr. FriepMan. Were invested in those two corporations ¢ 

Mr. Barnarp. In theory, it would be possible but the company is 
restricted by its policy statements which it has filed with the SEC 
And again, when you get to this annual certification it seems to me that 
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is something that the Commission would have to take into account, 
because, as I say, What they must certify is that you are principally 
engaged in furnishing capital to these special kinds of companies. 

Mr. McHven. Your proposed language, of course, would take you 
out from the provision of the act with reference to all of your transac- 
tions ¢ 

Mr. Griswoip. Not tn case we wanted to merge one of our subsidi- 
aries with another one of our subsidiaries. There we are perfectly 
willing to be regulated and have the notice. 

Senator O’Manonery. Frankly speaking, as a general rule, it is my 
feeling that legislation which depends for its effectiveness upon ref- 
erence to other laws, which are not set forth in the text of the principal 
law, is not a good procedure. 

Mr. Griswoup. I agree with you, but it would make a very _ 
longer amendment to ine orporate that tax law. We would just a 
soon do that but I think it would make it rather cumbersome. 

Senator O°'Mauonry. I would like to have your attorney give con- 
sideration to the formulation of an amendment which would stand 
upon its own feet in this bill, in case the committee should feel that 
the exemption desired should be included. 

Mr. Griswoep. In that connection, Senator, could we even make 
reference to certification by the SEC which is a protection to you? 
They certify that certain facts aretrue. The tax law refers determina- 
tion of that to the Securities and Exchange Commission to make a 
finding of fact. 

Senator O’Manonery. If the facts themselves were set forth in this 
statute, it would be a more perfect law. 

Mr. Griswoip. Can you do that ? 

Mr. Barnarp. It is a factual determination. I sympathize with 
the earlier witness who talked about a judgment as to the facts. It is 
that kind of a problem which we face here. 

In other words, if you take the bare facts of a given purchase by 
this company, it might look as though it was repugnant to the act and 
yet given its investment objectives ‘and given its history and its close 
supervision by the SEC, we know that it isn’t. 

Senator O’Manonry. A very facile way of creating loopholes even 
unintentionally is by trying to cut corners in the drafting of legislation. 

Mr. Griswovp. On the other hand, won’t it be an administrative 
burden on the Department of Justice or on some other department of 
the Government to have to make a finding on exactly the same things 
when we have this finding made by the SEC ? 

It took us a tremendous amount of written testimony and hearings 
and everything else to get it through. They go into it with a very 
fine tooth comb and I should not think any body else would want to be 
bothered. 

Senator O’Manoney. It isa difficult problem, but I am just suggest- 
ing that you give consideration to it. 

Mr. Griswoitp. We will try and do it, but I frankly do not recom- 
mend it in spite of policy. 

Mr. Barnarp. We will try to do it. 

Senator O’Manonry. Thank you very much. It is always inter- 
esting to listen to you. I remember very well your testimony before 
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» Joint Economic Committee when we were looking into the problem 
of ‘prov iding ways and means of stimulating risk ¢ apital. 
Mr. Griswotp. If you had not passed that amendment, the hopes of 
ever having any more companies like ours would be a dead duck, | 
an tell you 1 that. 
(The provisions of the Internal Revenue Code referred to are as 
follows a 


INTERNAL REVENUE CODE oF 1954 


Section 851 (e). INVESTMENT COMPANIES FURNISHING CAPITAL TO DEVELOPMENT 
ORPORATION S.— 

(1) GENERAL RULE.—If the Securities and Exchange Commission deter- 
mines, in accordance with regulations issued by it, and certifies to the 
Secretary or his delegate not less than 60 days prior to the close of the 
taxable year of a registered management company, that such investment 
company is catelaallial engaged in the furnishing of capital to other corpo- 
rations which are principally engaged in the development or exploitation 
of inventions, technological improvements, new processes, or products not 
previously generally available, such investment company may, in the com- 
putation of 50 percent of the value of its assets under subparagraph (A) of 
subsection (b) (4) for any quarter of such taxable year, include the value 
of any securities of an issuer, whether or not the investment company owns 
more than 10 percent of the outstanding voting securities of such issuer, 
the basis of which, when added to the basis of the investment company 
for securities of such issuer previously acquired, did not exceed 5 percent 
of the value of the total assets of the investment company at the time of the 
subsequent acquisition of securities. The preceding sentence shall not 
apply to the securities of an issuer if the investment company has continu- 
ously held any security of such issuer (or of any predecessor company of 
such issuer as determined under regulations prescribed by the Secretary 
or his delegate) for 10 or more years preceding such quarter of such taxable 
year. 

(2) LimiraTIon.—The provisions of this subsection shall not apply at 
the close of any quarter of a tax: tble year to an investment company if at 
the close of such quarter more than 25 percent of the value of its total assets 
is represented by securities of issuers with respect to each of which the 
investment company holds more than 10 percent of the outstanding voting 
securities of such issues and in respect of each of which or any predecessor 
thereof the investment company has continuously held any security for 
i0 or more years preceding our h quarter unless the value of its total assets 
so represented is reduced to 25 percent or less within 30 days after the close 
of such quarter. 

(3) DETERMINATION OF STATUS.—For purposes of this subsection, unless 
the Securities and Exchange Commission determines otherwise, a corporation 
shall be considered to be principally engaged in the development or exploita- 
tion of inventions, technological improvements, new processes, or products not 
previously generally available, for at least 10 years after the date of the first 
acquisition of any security in such corporation or any predecessor thereof by 
such investment company if at the date of such acquisition the corporation or 
its predecessor was principally so engaged, and an investment company shall 
be considered at any date to be furnishing capital to any company whose 
securities it holds if within 10 years prior to such date it has acquired any 
of such securities, or any securities surrendered in exchange therefor, from 
such other company or predecessor thereof. For purposes of the certification 
under this subsection, the Securities and Exchange Commission shall have 
authority to issue such rules, regulations, and orders, and to conduct such 
investigations and hearings, either public or private, as it may 
appropriate. 

(4) DEFINITIONS.—The terms used in this subsection shall have the same 
meaning as in subsections (b) (4) and (c) of this section. 


Senator O’Manoney. The next and last witness is Mr. Hoge. 


deem 
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STATEMENT OF JAMES F. HOGE, COMMERCE AND INDUSTRY 
ASSOCIATION OF NEW YORK 





Mr. Hoge. My name is James F. Hoge. My office address is 41 
East 42d Street, New York. I ama lawyer. I have a firm. It is 
known as Rogers, Hoge and Hills. 

I am appearing today on behalf of the Commerce and Industry 
Association of New York. Iam a member of the board of directors 
of that association, and 1 am chairman of its committee on the anti- 
trust law and the Federal Trade Commission. 

Mr. Chairman, I have a prepared statement which I ask leave to 
file in the hope that it may be reproduced as though delivered. 

Senator O'Manoney. It will be so ordered, sir. 

Mr. Hoge. And then, sir, I will take just a few moments. 

Coming up at the rear of the hearing as I do, it is not inappro- 
priate that 1 come to the rear end of the bill. That is the part of 
the bill on which I want to use this time that I have for oral statement. 

It seems to me that it is the part that has not been mentioned— 
at least, it has not been mentioned today while I have been here, and 
I have read very little on it. 

I would like to say, Mr. Chairman, before getting into that part 
of it, that while our statement is filed in opposition “to the bill, it is 
in opposition to the bill as drawn. I would like to associate myself 
with the views that you, Mr. Chairman, evoked this morning from 
other witnesses, that we certainly are in sympathy with the antitrust 
laws and the purposes of them. 

I am in sympathy with the purport and the purpose of this particu- 
lar legislation. 

I think I realize the problem that has been stated a number of 
times. And I am not appearing in opposition to the principle of 
prenotification. 

I further would like to associate myself with the views this morn- 
ing with respect to the length of the waiting period. We think 90 
days i is too long. We think that 30 days w ould be enough. 

And perhaps if I may take a minute or two later, I could mention 
in summary a few of the other points which have been mentioned 
which I need not develop because they have been fully developed fF 
and with which we find ourselves in complete agreement. . 

So when I come to this second section of the bill, the part that I 
called the rear end of the bill, there again I am not in opposition 
to the idea of permitting the Federal Trade Commission to seek 
judicial relief in the courts. I do offer opposition to the way the bill 
is drawn in that it seems to me that it will permit the Commission to 
obtain from the courts an injunction, restrainting the merger, or 
maintaining the “status quo,” as the bill puts it, until the Federal 
Trade Commission files a complaint and pr osecutes the action accord- 
ing to its administrative procedure. 

It has been suggested that this is giving the Federal Trade Com- 
mission a power comparable to what the Department of Justice has, 
or a power comparable to the right which a citizen enjoys as a private 
party. 

I do not think so. 

When the Attorney General or his Department seeks an injunction 
under section 15 of the Clayton Act or when a private party sues, the 
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cause is in the courts. The court has jurisdiction of the cause and the 
court tries the cause on the merits. It may, or it may not, grant a 
P reliminary injunction pending the final hearing and determination, 
hut the court is the tribunal which ultimately hears the base and de 

termines it on the merits. 

Mr. McHven. The issue would not be tried on the merits on an 
application for a temporary restraining order, would it ? 

Mr. Hoge. Under the bill / 

Mr. McHveu. In any circumstance the issue would not / 

Mr. Hoge. No but the court will seldom, when ever, grant a re 
training order or even a temporary injunction. A restraining order, 
of course, is more difficult than a temporary injunction to obtain 
courts are very loath today to grant temporary injunctions, where 
there is any controversy as to fact, where there is any unsettlement as 
to law. 

I happen to be in the equity practice with respect to trade marks. 
It is very difficult to get a temporary injunction where the judge per- 
ceives from the papers before him that there is serious controversy as 
to facts. 

Frequently, he will do this, he will deny the temporary injunction 
motion and then order a preference in trial date, so that the case may 
come on quickly for trial on the merits. 

Or he might even, if he thought that it was a serious matter, grant 
the temporary injunction but couple with it an order that the trial on 
the merits proceed at a very early date. 

In other words, when the Attorney General or the private party 
oes to court, the court is in charge from the inception unto the end. 
and that is a vast difference. 

What this bill attempts to do is to reverse the administrative con- 
cept which went into section 11 permitting the Federal Trade Com- 
mission and the other boards to proceed in antitrust matters. The 
Attorney General, of course, was empowered to act, but Congress 
thought in 1914 that it was wise and appropriate also to invest these 
boards with power to act according to their administrative procedure 
which is, of course, a trial before themselves. 

I am not today speaking in criticism of the administrative pro- 
cedure. We have got the procedure, whether we like it or not. Iam 
suggesting to you that Congress did not intend that procedure to 
preempt the action of the courts. And TI am suggesting to you that 
that is not a proper procedure as to the time element—to secure by an 
injunction when the court is not to determine ultimately the merits 
of the case. 

In other words, as the Clayton Act was drawn, these boards and 
the commission, under section 11, were empowered to institute ad- 
ministrative proceedings. The result of such procedures was to be 
ultimately determined in a court action, but after the administrative 
proceeding had gone its limit. 

In other words, the Commission and the other boards enforce their 
orders only by going to the courts after they have run the gamut of 
their proce edures and seeking the decree of the court of appeals, vio- 
lation of decree, which, as you know, is punishable by contempt. 

Here we have the bill providing that the courts shall at the i incep- 
tion of the proceeding tie the matter up tight while the commission 
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roes about its process and—respectfully, I say—a slow process, to 
ia out an administrative procedure which may take 1 year or 2 
years or 3 years and in my practice upon 1 occasion about 10 years. 

Mr. McHven. You are merely suggesting some of the reasons why 
the courts might be loath to act upon a petition for a temporary in 
junction under this provision 4 

Mr. Hocr. No, sir: I do not think I am. It seems to me that the 
court has little choice. If the Federal Trade Commission under this 
bill certifies that it has reason to believe that the act is being violated 
and that enjoining the proceeding, pending the issuance of its com 
plaint or the completion of its proceeding, would be to the interest of 
the public, it seems to me that the court has little choice left. 

It must say, when that petition comes up, to counsel, “Gentlemen, 
I am not to try the merits of this case, you know. The agency says 
that it has reason to believe—that is a solemn finding—that there is 
a violation, and that the public interest requires my enjoining your 
merger while it proceeds. How can I disregard such a solemn dec- 
Jaration ¢” 

Mr. McHveu. Do you think the application of the public interest 
concept here would enable the court to determine that possibly the 
harm to the parties to wait this period of time might be such that it 
would elect i” to grant the stay ? 

Mr. Hoge. I doubt it, because the Federal Trade Commission can- 
not proceed in any of its actions unless it has reason to believe that 
its act is being v idlated and that a proceeding would be in the public 
interest. That is a jurisdictional finding ‘which the Commission 
makes even before it files its complaint. 

Mr. McHvuen. And you would say that from your concept of the 
meaning of this act the court would not be able to take into account 
the long delay and possible injury to the parties as a result of going 
through the administrative proceeding in making its determiantion 
as to whether to issue the i injunction ? 

Mr. Hocre. That is my apprehension And I back that up with our 
experience at the other end of the process. When the court now gets 
an order from the Federal Trade Commission under review—the cases, 
us you know, repeat over and over—the court saying, “We are not 
entitled to inquire into the merits and the reasons and even we do not 
go into the inferences. We simply look to see whether the Com- 
mission has facts to support it.’ 

Not preponderance, you understand, but whether it acted arbitrarily 
or wantonly. They have said that so many times at the other end 
of the road where you have got the completed FTC proceeding there 
with its order, that I n: tually : apprehend that they will say the same 
thing when you put the court in at the beginning of the road. 

If the Commission—mind you, I said I was not opposed to the idea 
and I am not—if this provision were simply that the Commission 
might go before the court, just as the Attorney General does, and try 
its case before the court, I haven’t one word of objection to offer to 
that. 

The Attorney General has to do it. Why should not—a rhetorical 


question—why ‘should not the Federal Trade Commission have to do it. 
That is where the private party goes. 
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So my suggestion there would be that that clause 2 in section 2 
should be stricken and the last sentence in the section should be 
-tricken. 

Mr. McHwuen. Clause 2 in section 2? 

Mr. Hoge. That is at the top of page 5. I am looking at the Senate 
copy here. 

Mr. McHueu. Yes. 

Mr. Hocr. That would be subsection 2. or clause 2. and then the 
very last sentence which again refers to the Commission's proceedings. 

Senator O'Manoney. This seems to to be a section that provides 

lternative remedies, depending upon the facts which are presented. 

Clause 1 of section 2 of the bill, as it passed the House, section 3 
as It is in the committee print, refers to to situations, namely, the first 
one, Where the Federal Trade Commission has reason to believe that 
any corporation is acquiring the stock or assets of another corporation, 
and alternatively, or has acquired. 

And then this clause 2, wereever it has reason to believe that the 
enjoining of such acquisition—that refers, of course, to the first. alter- 
native in subparagraph 1—or the maintenance of the status quo after 
icquisition—that refers, of course, to the second alternative in 
paragraph 1. 

Then in such case, you see, the Commission may by any of its attor- 
neys bring suit in the district court to prevent and restrain the viola- 
tion of section 7. And then the alternative, or to require the mainte- 
nance of the status quo. 

With respect to the first alternative, “is acquiring,” or let me put it 
in rather this respect to the second alternative “as acquired” the stock 
or assets of another corporation in violation of the law, in such a case 
the court to whom the application would be made for an injunction 
would have the opportunity to see the facts, wouldn’t it? 

Mr. Hoce. I had assumed from that, Mr. Chairman, that that was 
just a matter of timing, that if the Commission did not get in just 
hefore the merger went over, it would move in and ask to maintain the 
status quo. 

I had not appreciated there would be any particular difference in 
the facts. 

Mr. McHven. Do you not think there, if the Federal Trade Com- 
mission has reason to believe that a corporation has acquired the stock 
or assets, then it may ask one of its attorneys to go in and prevent the 
violation which that acquisition of stock or assets will prove? That 
would be a matter, would it not, for the court to determine upon the 
facts ? 

Mr. Hoar. No, sir; I do not think so. I think you have to link 
clause 1 and clause 2 together. The Commission asks—— 

Mr. McHven. Yes; you do. 

Mr. Hoar. The prayer of the petition is that the merger be enjoined, 
or if the merger has gone over the line that the status quo be main- 
tained. while the Commission draws up its complaint and files its com- 
plaint and the proceeding evolves and goes on to a conclusion. 

Mr. McHveu. In other words, you conceive it to be the court’s funce- 
tion, under this bill, merely to ascertain from the Commission 
whether it has reason to believe that one or the other of these situations 
exists ? 

Mr. Hocr. Tam afraid that it is the way it is today, sir. 
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Mr. McHwueu. The court would not be able to exercise its own 
judgment, in determining whether or not the Commission was right 
in concluding that it had reason to believe that either of these situa- 
tions existed. 

Mr. Hoge. I go back to where I was a moment ago. If it does, it 
will take a position contrary to every position the courts have taken 
when reviewing the orders of the FTC as now set up. 

They have always said, “We have no right to go into the facts pro- 
vided that they acted all right, provided they ‘didn’t disregard the 
law. 

[ do not see any hope here unless it is written in. I said [ was op- 
posed to the bill as written. 

Mr. McHvucu. Would you object to the provision of the bill if 
language to that effect were written In / 

Mr. Hoce. No, sir; I would not. If the court is given discretion 
over the merits—in fact, I think in my paper we have suggested that 
something like that should be done, or, that as I had suggested to you 
a moment ago, by striking out some ‘of the language, that the case 
should be transferred to the courts for trial in the courts with the 
Commission being the moving party, just as the Attorney General 
would under present 15. 

Mr. McHvuen. That, of course, would completely change or upset 
the statutory concept of the Federal Trade Commission vis-a-vis the 
Department of Justice / 

Mr. Hoee. It would, but I think you are doing it right here. The 
only exception I know to that is referred to in the committee report 
under section 13 of the Federal Trade Commission Act. And that 
was in connection with false advertising. That had a rather interest- 
ing story as to how it got into the law. 

It was back in 1938, I think, that that was put in when there was 
quite a contest between the FTC and the Food and Drug Adminis- 
tration as to which was to control advertising under the revised Fed- 
eral Food, Drug, and Cosmetic Act. 

Of course, the Food and Drug Administration thought it should 
control it. The FTC thought it already had contro] and it should 
not be taken away. And somewhere along the line the suggestion was 
made, “Well, we ought to give the FTC a little more power in order 
to be more expeditious there, otherwise there is no answer to the ar- 
gument that the Food and Drug Administration has powers to seek 
Injunctions and criminal prosecutions and the like.” 

That is how section 13 got into the FTC law at the time. But that 
is the only exception I know to the administr ative concept. 

And the basie concept of the administrative procedure is what the 
Clayton Act has now, and what the Federal Trade had wntil then— 
the complete running of the administrative procedure and then the 
enforcement of the administrative order by the courts. 

Senator O’Manonry. Mr. Hoge, you agree with the general objec- 
tives? 

Mr. Hoge. I do, sir. 

Senator O’Manonrey. That seems to be the expression of Mr. Ray, 
General Counsel for the Secretary of Commerce, and of other wit- 
nesses here. 

Have you stated in your paper all of the amendments which you 
would suggest to make the bill acceptable ? 
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Mr. Hoge. Yes, sir; I did. I did not put them in language. The 
substance is there. I think from what I have heard here this morning 
and what I have read—I have not seen Judge Barnes’ suggestion; | 
did read his testimony, but I haven't seen the amendments 

Senator OManonry. We will give you a copy of it. 

Mr. Hocr. But I judged from what I heard that he was proposing 
umendments to meet several of the points which I did have. 

Our points, Mr. Chairman, just as I noted them here on this sheet 
we thought the waiting period was too long. We go along with the 
30-day period, 

The matter of additional information has already been mentioned 
and we have it in our statement. 

We think it is rather wide open as it is now. “Additional relevant 
information”—without any time limit. It can be after the acquisition, 
after a suit is started. 

I believe Judge Barnes thought that was objectionable, too. 

There are other means of getting information after the suit is 
started. 

Senator O’Manonery. If you will be good enough to go over the com- 
mittee print which I have handed to you, and after you have done that, 
if you feel that you want to make any additional statement to the com 
mittee, we will be very glad to have you transmit it to us. 

Mr. Hoce. Thank you, sir. 

Senator O’Manuoney. At the same time, I should like to invite you 
to give us a more detailed statement of what the Commerce and In- 
dustry Association of New York, Inc.,is. The name itself shows that if 
is acorporation. 

Mr. Hoge. Yes, sir. 

Senator O’Manonry. You describe it in your paper as a service 
chamber of commerce and that it represents approximately 3,500 busi- 
ness firms. These are firms that are engaged in almost, you would 
say —— 

Mr. Hoge. Every kind of business. 

Senator O"Manonery. Every level and type of commercial enter 
prise. I would like a more complete description of what this 
organization is. 

Mr. Hocr. You would like a written one or for me to tell you now ? 

Senator O°Manoney. A written one, if you please. 

Mr. Hoee. I will do that but just for a moment I might add to what 
you have said. It isacorporation. It was organized in 1897. Its pur- 
poses are those usual in chambers of commerce, to foster trade in New 
York. Itsmembership is approximately —— 

Senator O’Manoney. Isita New York company / 

Mr. Hocr. Yes. Its offices are at 99 Church Street in the city of 
New York. It is in the nature of a chamber of commerce. It numbers 
in its membership about 3,500. They are of all sizes. The biggest, if 
you please 

Senator O’Manonery. Is it a corporation for profit / 

Mr. Hoge. No, sir; it is not. 

Senator O’'Manonry. Then it does not render services for 
compensation ¢ 

Mr. Hoce. Oh, no, not at all. It is in the nature of a chamber of 
commerce exactly. In fact, it was years ago the Merchants Associa- 
tion. 
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Its functions are as near as I can tell you just about what the cham- 
ber of commerce functions usually are. 

We have seminars on public questions, labor relations; seminars on 
workmen’s compensation laws; weekly reports to members on legis- 
lation pending at Washington, pending in the States; frequent lunch- 
eons and dinners at which speakers are invited to appear and discuss 
public questions; a great deal to do with matters pertaining to the 
port of New York, to the operation of the city of New York; the 
mayor is asked to come and visit with us, once a year if he will, to 
discuss city problems. 

[ will be glad to give you even more. I can doubtless work up some- 
thing for you on paper that gives you more than that. 

Senator O’Manoney. I think you have covered it pretty amply. 

Mr. Hoce. That is the best way I can tell you. That is just what 
it is, a chamber of commerce type of operation. 

Senator O’Manoney. Are there any further questions ? 

Mr. McHver. Nothing further. 

Mr. Hoce. I thank you, sir, and I will be glad to go over these 
amendments of Judge Barnes. 

And I should like to say this in closing, if I can be of any assistance 
in cooperating on this Federal Trade Commission angle, which I 
mentioned, I will be delighted to doso. I submit it is a serious matter, 
i serious matter of principle. 

Senator O’Manonry. Your further suggestion based upon the dis- 
cussions we have had here today will be welcomed by the committee. 

Mr. Hoge. Thank you, sir. 

Mr. Frrepman. May I ask if Mr. Hoge’s written statement to the 
subcommittee he could include some reference to the way in which 
section 13 of the Federal Trade Commission Act worked out in terms 
of those provisions on which the injunction powers in this bill are 
somewhat patterned ¢ 

Mr. Hoge. As far as I know, at the moment there has been little 
experience with it. 1 know of no cases under it. I will take a look. 
Yes, I will be glad to, but out of my own personal knowledge I do not 
recall a case under it. 

Mr. FrrepMan. Thank you. 

(The prepared statement of Mr. Hoge is as follows :) 


STATEMENT OF COMMERCE AND INDUTRY ASSOCIATION OF NEW YorK, INC., IN 
OPPOSITION TO SO-CALLED PREMERGER NOTIFICATION LEGISLATION (S. 3424, 
WATKINS; H. R. 9424, CELLER; 8S. 3341, SPARKMAN ) 


Commerce and Industry Association of New York, Inc., is the largest service 
chamber of commerce in the East, representing approximately 3,500 business 
firms in the New York area engaged in almost every level and type of commercial 
enterprise. 

We are opposed to the proposed legislation at least in its present form. It 
goes beyond accomplishing its stated objectives and would have the effect of 
hindering normal operation of business. These expressed aims are that (1) 
advance notice be given by corporations of intended acquisition, and (2) addi- 
tional injunctive rights be granted to the Federal Trade Commission to prevent 
acquisitions which it believes necessary in order to avoid the substantial lessen- 
ing of competition. 

NOTICE REQUIREMENTS 


The requirement that the statutory notice shall set forth the names and ad- 
dresses, nature of business, products or services sold or distributed, total assets, 
net sales and trading areas of both the acquiring and acquired corporations is 
not of itself unreasonable. 
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ADDITIONAL RELEVANT INFORMATION 


However, as to the requirement for additional information, there are two 
basic objections to the manner in which it is set forth in the bills. Under the 
stututory language, requests for additional information could be made at any 

me, either during or after the prescribed waiting period. If any such period 
~ to be included, it certainly provides amply opportunity for the Commission o1 
appropriate Board, to determine whether additional information is required 
ind such requests should be restricted to those issued during that period. This 

cords with the recommendation of Assistant Attorney General Barnes in his 
estimony before the committee on May 24, 1956. 

Furthermore no additional information should be required to be given in any 
vent after the Attorney General or Federal Trade Commission has commenced 

suit for injunction to prevent a proposed acquisition or to taaintain the status 
quo after an acquisition. It would seem unfair to permit the Commission or the 
\ttorney General to request additional information in support of a case where 
he case already has been instituted or is in the course of trial, except pursuant 
to the rules of civil procedure pertaining to the conduct of judicial proceedings. 

The second basic objection to the statutory term “additional relevant informa 

on” follows upon the fact that this term is obviously broad in scope and permits 

1 unlimited interpretation by the respective Comission or Board. The Spark 
nian bill (S. 3341) should have especial attention as it does not contain even the 
test of asserted relevancy. It authorized the Commission to dewiand “such ad 

itional information” as it may by regulation require “after consultation with 
ind on approval of the Attorney General.” And it would compel compliance by 

penalty of $5,000 for each day of noncompliance. 

The statute should indicate clearly that the information requested must be 
such as would (1) supplement and (2) clarify the basic information required by 
he notice provision. It is therefore submitted that the term “relevant informa- 
tion” be defined as supplemental information relating to the specific corporations 
vhich are involved and limited to such information as falls within the categories 

‘information required to be given in the statutory notice 

It is also submitted that any and all information supplied should be kept in 

‘ict contidence, available only to authorized representatives of the appropriate 
rwovernment agencies, 


90-DAY WAITING PERIOD 


om a practical standpoint, any enforced waiting period at all endangers 

mh many instances will preclude corporate acquisitions. Many of such 

rgers doubtelss would be to the advantage of the parties and to the good of 
the national economy. 

Therefore this association believes that a waiting period capable of such results 
<s net sound in principle. The only justification advanced for it, we understand, 
< that it is expedient and in the nature of being the lesser of two evils, actual or 
alleged. The Celler-Watkins bill recognizes this problem by providing that the 
Commission or Board vested with jurisdiction may establish procedures for the 
Waiver of all or part of the waiting period in appropriate cases. In view of the 
length of the contemplated waiting period, this discretionary power would likel) 
breed conflict between the government agencies and the affected corporations. 

If the law is to include any provision for a waiting period, then that period 
should not be 90 days, but a maximum of 30, except perhaps in those cases in 
Which the Commission or Board within the initial 30-day period requests addi- 
tional information or interposes specific objections in writing to the proposed 
Merger. 


EXEMPTIONS FOR SUBSIDIARY AND AFFILIATED CORPORATIONS 


The bills as written would affect transfers of assets and stock among affiliated 
groups of corporations. In this respect the bills in present form would, for 
example, require notice to be given if a 100-percent-owned subsidiary corporation 
were to be liquidated into a parent company. Such a liquidation would not in any 
way lessen competition since the business of the two corporations is already 
under control of the same management. We would, therefore, recommend that 
an exemption be written into the bill with respect to all stock and asset transac- 
tions within a single affiliated group of corporations. 

In this connection an affiliated group could be defined as one or more chains 
of corporations connected through stock ownership with a common parent 
corporation if (1) stock possessing more than 50 percent of the voting power of 
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all classes of stock of each of the corporations in the group (except the common 
parent corporation) is owned by one or more of the other corporations in the 
group and (2) the common parent corporation owns directly stock possessing 
more than 50 percent of the voting power of all classes of stock of at least one 
of the other corporations. The bills already give some recognition to this problem 
for they provide that corporations shall not be prohibited from causing the 
formation of subsidiaries for the actual carrying on of their immediate lawful 
business. To be consistent, subsequent dissolution modification or rearrange 
ment of existing subsidiary or affiliated corporations should also be exempt 
from coverage of the bill. 
RETROACTIVE EFFECT 


For reasons quite practical and understandable the legislation should exclude 
from the operation any merger the contract for which was executed prior to 
enactment of the legislation. 


INJUNCTIVE RELIEF 


The bills appear to provide that the Federal Trade Commission may obtain a 
court injunction in order to give it time to issue its own complaint and to conduct 
its own hearing to determine the case. It is not unusual for a period of years 
to pass from the issuance of a complaint in the Federal Trade Commission to the 
determination of the case. It is difficult to conceive of any proposed acquisition 
which could survive and be consummated after such a lengthy period of time. 

It is true, as stated in the report of the House Judiciary Committee, that the 
injunctive authority provided in the bill is similar to the authority that the 
Federal Trade Commission now has in certain cases under section 13 of the 
Federal Trade Commission act. However, although the authority sought is 
similar, the subject matter upon which the authority is sought to be imposed and 
the effect of the imposition of the authority in the two situations are drastically 
differen. Section 183 of the Federal Trade Commission Act relates to improper 
advertising. If an injunction is obtained under that section, the effect of the 
injunction is merely to limit a business in a single supplementary aspect. <A 
manufacturer may still sell his products during the period before a determination 
can be made as to the effect of the advertising. Section 13 does not strike at 
the core of the operation of the business. Nevertheless, although the effect on a 
business of an injunction under section 13 is limited as indicated, when section 13 
was enacted it was realized that the injunction provided could have a serious 
detrimental effect upon the normal operation of the publishing business. There- 
fore, there is a specific exemption in that section which exempts publishers of 
periodicals from its operation where an injunction would have the effect of 
delaying the normal publication date of the periodical. 

It appears from the language of the bills that the Commission is not required 
is not even authorized or permitted—to prosecute its suit for an injunction in 
the district court to a final decree. The report of the House Judiciary Com- 
mittee states that a “restraining order would be in effect pending the issuance 
of a complaint or the completion of proceedings by dismissal of the complaint.” 
H. R. 9424 and 8. 3424 provide, “In any case where injunction or restraining 
order is granted under this paragraph the Federal Trade Commission shall pro- 
ceed as soon as may be to the issuance of the complaint and to the hearing and 
determination of the case.” 

Asa practical matter, the court, in a case involving complicated and voluminous 
factual problems, faced with the Commission’s allegation that it has reason to 
believe that the enjoining of the proposed acquisition would be to the interest 
of the public, would be reluctant to deny a restraining order or temporary in- 
junction. Thereafter, according to the Judiciary Committee’s interpretation— 
and to the language of the bills—the court would have no power to vacate such 
order or injunction until completion of the Federal Trade Commission's pro- 
ceedings. 

The Department of Justice, however, in a similar situation, must set forth a 
“case” in its application for injunctive relief and thereafter prosecute its suit 
in the district court. We see no reason why the protection thus afforded certain 
corporate acquisitions in Department of Justice proceedings should be denied 
to others when faced with Federal Trade Commission proceedings. 

The bill should clearly define the circumstunces under which a court may 
issue a preliminary injunction or restraining order sought by the Federal Trade 
Commission. The defending corporations should have the right to apply to the 
district court for an order vacating any preliminary injunction or restraining 
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order on a proper showing that substantial delay may be involved in the issu 
ance of a complaint by the Federal Trade Commission or the determination of 
the case before the Federal Trade Commission; or in the alternative that the 
order provide for the transfer of the proceeding to the district court for hearing 
and determination on the merits. 

The bills provide further that after an acquisition has been consummated, the 
FTC may obtain an injunction requiring the maintenance of the “status quo.” 
his term would present many difficulties of interpretation particularly where 
assets rather than stock are acquired. For example, would a “status quo” in- 
junction prevent the sale of one or more piece of obsolete machinery obtained in 
a merger? Would it prevent the sale of a division of a business losing money? 
Would it, in the case of a stock acquisition, prevent the holding of stockholders’ 
meetings, election of officers, approval of directors, etc.? A “status quo” injunc- 
tion pending a determination by the GFTC could be ruinous to the business 
affected. 

CONCLUSION 


We are opposed to the legislation in its present form. 


SUPPLEMENTAL STATEMENT ON BEHALF OF COMMERCE AND INDUSTRY ASSOCIATION 
OF NEW YorK, INC., BY JAMES F. HOGE 

This is supplemental to statement made before the committee on June 2, 1956. 
During the course of testimony at that time, the chairman of the subcommittee 
stated that an additional statement to the committee with respect to H. R. 9424, 
Subcommittee Print No. 2 (containing departmental amendments), would be 
welcome. It was requested that such additional statement include information 
about the Commerce and Industry Association and some reference to the way 
in which section 13 of the Federal Trade Commission Act has worked out as to 
those provisions on which the injunction powers in this bill are patterned. 


COMMERCE AND INDUSTRY ASSOCIATION OF NEW YORK, INC. 


The association is a corporation of the State of New York. As stated at the 
hearing on June 2, it is a service chamber of commerce for the New York metro- 
politan area and the largest such association in the East. It represents approxi- 
mately 3,500 firms and a cross section of business ranging from small machine 
shops to the largest and most prominent firms in the country. It was organized 
in 1897 as the Merchants Association “to foster the trade and welfare of New 
York”; to promote business unity, to fill the city’s rapidly growing need for 
an organization geared to provide day-to-day services for business and industry, 
and for civic improvement. 

Because of its widened sphere of activity and influence, its name was changed 
to Commerce and Industry Association in 1941. The association has, from its 
beginning, consistently contributed to the general welfare of the city, and par- 
ticularly to its business and industry, by taking a hand in constructive and 
progressive programs for civic improvement and advancement. 

Specifically, the association is the spokesman for and adviser to its members 
on matters in relation to city, State, and Federal legislation, procedures and 
regulations; world trade and transportation; personnel management; taxation; 
property ownership; salary and business practices and social security. The 
association is recognized as “the voice of New York business” and is dedicated 
to serving the best interests of the business community, not only locally but 
nationally and on an international scale. 


DEPARTMENTAL AMENDMENTS 


These amendments, shown in Subcommittee Print No. 2, meet several of the 
suggestions in our original statement. However, they are all based upon 
the premise of a waiting period of 90 days. We, therefore, reiterate our posi- 
tion that, from a practical standpoint, any enforced waiting period will en- 
danger and, in many instances, preclude corporate acquisitions, many of which 
would be to the advantage of the parties and to the good of the national economy. 
We therefore, urge—as we did at the hearing on June 2—that if there is to be a 
Waiting period it should not exceed 50 days. 

We also renew our request that the bill should provide that information 
furnished to the Attorney General and to the Commission and other boards 
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should be received in confidence and safeguarded against disclosure other than 
that necessary in proper enforcement of the law. 

The proposed departmental amendment shown on pages 4 and 5 of Subcom- 
mittee Print No. 2 to the effect that the notice provisions should not apply “to 
any acquisition by an corporation * * * from any corporation where either 
party to the transaction holds or, controls, * * * more than 50 percent of the 
voting rights, * * * in the other’ does not provide sufficiently broad relief. Un- 
der the language suggested by the departmental amendments, the notice provi- 
sions would still apply to a transfer of assets from one wholly owned subsidiary 
to another wholly owned subsidiary. The reason for the change suggested in 
the bill by the departmental amendments, it is submitted, is also applicable to 
the transfer mentioned, namely, from one subsidiary to another. Therefore, 
we would suggest that the opening portion of the third paragraph of the bill 
be amended to read as follows: 

“The preceding paragraph shall not apply to any acquisition by any corpora- 
tion from the Government of the United States or from any corporation which 
is a member of an affiliated group of corporations of which the acquiring cor- 
poration is also a member: an affiliated group of corporations shall mean one or 
more chains of corporatins connected through stock ownership with a common 
parent corporation if (1) stock possessing more than 50 per centum of the voting 
power of all classes of stock of each of the corporations in the group (except 
the common parent corporation) is owned by one or more of the other corpora- 
tions in the group and (2) the common parent corporation owns directly stock 
possessing more than 50 per centum of the voting power of all classes of stock 
of at least one of the other corporations.” 


THE INJUNCTION PROVISION 


Section 3 of the Subcommittee Print No. 2 is the same as was section 2 in the 
bill as it passed the House. As stated above, it was requested that this supple- 
mental statement include some reference to the way in which section 13 of the 
Federal Trade Commission Act has operated. That is the section which author- 
izes injunction in the enforcement of the provisions of the Federal Trade Com- 
inission Act with respect to false advertisements of food, drugs, and cosmetics. 
This authorization was included in the Wheeler-Lea amendments to the Federal 
Trade Commission Act. That was in 1938. While there have been a number of 
cases instituted since that time, only a very few have been reported and they 
do not afford any basis for forecasting the operation of the provision in the 
bill—or, indeed, of section 13 in the Federal Trade Commission Act. 

One reported case went off simply on the definition of the word “drug”. In 
Federal Trade Commission. vy. Liggett & Myers Tobacco Co. (108 F. Supp. 573, 
(U. S. D. C., S. D. N. Y¥., 1952; affd. C. A. 2d, per curiam, 203 F. 2d 955) ), the 
Commission sought to enjoin the dissemination of allegedly false advertising by 
the Liggett & Myers Tobacco Co. pending the issuance of a complaint under sec- 
tions 5 and 12 of the Federal Trade Commission Act. The court held that since 
tobacco was not a “drug,” the court had no jurisdiction under section 13 of the 
Federal Trade Commission Act to grant the injunctive relief sought. 

Another case construed the language in section 18 with respect to what con- 
stitutes a “proper showing” quite as interpreted in our original statement and 
in our discussion at thé hearing. It was a court of appeals decision. In Federal 
Trade Commission v. Rhodes Pharmacal Co. (191 F. 2d 744 (C. C. A. 7th, 1951) ), 
the court held as follows: 

“It is true that there is nothing in the Act or in its legislative history to indi- 
cate what should be considered as a ‘proper showing.’ We think, however, 
that it is fair to say that all the Commission had to show was a justifiable basis 
for believing, derived from reasonable inquiry or other credible information, 
that such a state of facts probably existed as reasonably would lead the Com- 
mission to believe that the defendants were engaged in the dissemination of 
false advertisements of a drug in violation of the Act * * * The District Court 
was not required to find the charges made to be true, but to find reasonable 
cause to believe them to be true * * * This is to say, in the instant case, the 
court had only to resolve the narrow issue of whether there was ‘reasonable 
cause’ to believe that the alleged violation had taken place.” 

The question was presented to the court on appeal from a denial by the district 
court judge of the temporary injunction sought. The judge below had pointed 
out that where the allegations of the complaint are fully and explicitly met by 
denials under oath, a preliminary injunction would not be granted. The lower 
court, therefore, felt that where there were substantial issues of fact involved, 
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the court had no power to grant such extraordinary relief as a temporary 
injunction. In commenting on the judgment below, the court of appeals stated : 

“The trial judge denied the injunction and dismissed the complaint because he 
was of the opinion that the verified pleadings and affidavits presented debatable 
juestions Which were not resolved by the supporting affidavits, and adjudged 
that ‘| WJhere the equities of the complaint are fully and explicitly met by denial 
under oath, a preliminary injunction will not be granted. While that may be the 
rule in private disputes which do not involve the public interest, we think that 
in the instant case the court failed to apply the proper applicable legal prin 
ciples.” | Italic added. | 

It is evident from the holding in the Rhodes case that the Court of Appeals 
for the Seventh Circuit is clearly of the opinion that where injunctive relief is 
provided to assist the Federal Trade Commission in carrying out its functions, 
the courts have no authority to question the probable outcome of the hearing on 
the Commission’s complaint but are restricted to a consideration of whether 
there is reasonable basis for the Commission's “reason to believe” the public 
interest is affected. 

In the case of the injunctive provisions of the bill, it must be assumed that 
courts following this holding would require only a showing that the Commission 
had reason to believe that the proposed acquisition would be against the public 
uterest. Thereafter, such an injunction would be continued for a long period of 
time in view of the admitted delay in administrative procedure. Once issued, 
the temporary injunction would have the eftect, in most cases, of precluding the 
consummation of any proposed acquisition. 

If the view taken by the Court of Appeals in the Seventh Circuit ultimately 
prevails, then applications for an injunction will be a mere formality. In effect, 
the function of the district courts will be merely to authenticate the fiat of the 
administrative agency. If that will be the will of Congress, then the same 
result could be achieved, without detracting from the dignity of our courts, by 
authorizing the Federal Trade Commission to issue its own restraining orders. 

Congress ought not require the district courts to “rubber stamp” the Com 
mission's requests for injunction. The Commission ought not have authorit 
either to compel or to issue temporary injunction orders. 

Another case took a different view of what might constitute a “proper showing.” 
It was a district court decision with opinion by Judge Chestnut. In Federal 
Trade Commission v. National Health Aids (108 F. Supp. 340 (D. C., Md., 1952) ), 
counsel for the Commission maintained that all the Commission has to show 
to obtain a temporary injunction under section 13 is that it has reason to believe 
that it would be in the public interest for the temporary injunction to issue. 
Accordingly, the Commission argued that the proper showing required is merely 
the existence of a reasonable belief on the part of the Commission that the 
temporary injunction sought would be in the public interest. The court, however, 
felt that, in view of the nature of the extraordinary remedy sought, to proceed 
affirmatively merely on the basis of reasonable belief of administrative agency 
was not within the intention of the statute. The court pointed out that while 
the injunction is described as merely a temporary injunction, it is admitted by 
the Commission that once granted it may continue in force for a long period of 
time. The court noted that a possible 2-year delay in the pendency of a tem 
porary injunction could be completely destructive of the business interests of the 
party enjoined. Accordingly, the court held as follows: 

“The reasonable belief of the Commission is sufficient to warrant its applica- 
tion for the injunction, but the action of the court should be based on the general 
considerations that properly apply in the issuance of preliminary injunctions.” 

The same fears that troubled the judge in that case concern us with respect 
to the injunction provisions contained in the proposed bill. In view of the 
division of authority and the problems involved, as highlighted by these cases, 
it is submitted that the proposed bill should clearly specify the circumstances 
constituting a “proper showing” on the part of the Commission. 

Another case shows how difficult it would be to lift an injunction once it 
had been granted. This was also in the court of appeals. In Federal Trade 
Commission v. Thomsen-King & Co., Inc. (109 F. 2d 516 (C. A. A. 7th, 1940)), 
defendants moved in the circuit court for a supersedeas pending appeal from an 
order of the district court granting a preliminary injunction restraining defend- 
ants from disseminating false advertising. The court conceded that continuing 
the injunction would cause irreparable damages to defendants’ business but 
stated that lifting the injunction until the appeal could be heard would enable 
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defendants to reap the benefits of their wrongdoing, 
mission had not at the time of this application for 
plaint. The court held in denying the application : 

“Under the circumstances, we are to balance the gains and losses, and as w e 
record the score, continue or lift the injunction in question. The vote is not even 
close. Our conclusion is in favor of continuing the injunction and denying the 
motion for Supersedeas, In other Words, defendants’ losses through the inter- 
ference (or destruction) of their business is hot of such a character as to invite 
preventive orders by a court of equity who has no duty, irrespective of the Fead- 
eral Trade Act, to protect illegitimate Profits or advance business which is ¢ 
ducted by unfair business methods.” 


The Federal Trade Com- 
a supersedeas issued a com- 


‘On- 








CONCLUSION 

One of the issues involved in such cases as there have been under section 12 
of the Federa] Trade Commission Act has been with respect to the time at which 
an injunction or restraining order may be granted. The holding seems to be 
that temporary injunctions or restraining orders tnay be granted either before or 
after the issuance of a Commission complaint, although the bill is not too clear in 
that respect. In section 3 (2) of the subcommittee print (p. 6, lines 11-13), it 
Seems contemplated that the Commission would apply for the injunction “pending 
the issuance of a complaint or the completion of proceedings pursuant to a Com- 
plaint by the Commission * * *”, whereas the last sentence of the section (p. 6, 
line 24, to p. 7, line 3) provides that “In any case where injunction or restraining 
order is granted under this paragraph, the Federal Trade Commission shall 
proceed as soon as may be to the issuance of the complaint and to the h “aring 
and determination of the case,” 

Then as above shown, in such meager case law as we have, there is clearly 
a division of judicial] thought with respect to what constitutes a “proper showing” 
required to obtain a temporary injunction or restraining order under section 13. 
The appellate court’s view is that it is sufficient that the Commission entertains 
the belief that there has been a violation of law and that an injunction would 
be to the interest of the public. The fact that there are a number of unreported 
cases would suggest that the courts in those instances have taken that view and, 
in those circumtsances, not seen the need or occasion to write decisions. 

In conclusion, while there has not been enough experience with section 13 of 
the Federal] Trade Commission Act to settle an authoritative interpretation of 
it, there has been enough to show conflicting and confused views and to suggest 
that, with the more complex and substantial subject matter of corporate mergers, 
there would be even sharper conflict and wider confusion arising upon the inclu- 
sion of a similar Provision in the Clayton Act. And it will be remembered that 
the nature of the subject matter is such that an injunction to restrain a merger or 
to “maintain the Status quo” is far More drastic in nature and provocative of 
immeasurably more serious consequences than injunctions against the repeated 
dissemination of an advertisement of a food, drug, or Cosmetic product. The need 
for clarity and cettainty in the inclusion of such a power in the Clayton Act 
is in ratio with the importance of the subject matter and the seriousness of the 
Consequences, 

Therefore, we renew our request that the bill should Clearly define the cir- 
cumstances under which a Court may issue a preliminary injunction or restraining 
order sought by the Federal] Trade Commission; that the court should continue 
in control of the subject matter so that it May give needed relief at 
Stages of the Commission's administrative 
cause should be tried by the court on its merits with the Commission as the 
moving party just as would be the case under section 15 with respect to the 
Department of Justice and under section 16 with respect to private parties. 

Finally, it may be asked why the Federa] Trade Commission should be treated 
any differently than the Department of Justice and private parties in the institu- 
tion and trial of suits for injunctions and restraining orders. And it may be 
asked with justified appropriateness and pertinent significance Why the Federa] 
Trade Commission should be vested with any authority in this connection beyond 
that—which it now DOSSess—of referring to the Department of Justice matters 
in which it believes injunctions and restraining orders would be to the interest 
of the public. The Department of Justice is the constituted law-enforcement 
department of the United States Government, vested with the authority and 


» by suits and actions in the courts, 


various 
procedure; that——in reality—the 


charged with the responsibility of enforcing 
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e laws pertaining to the Government of the United States in its many and 
varied divisions, 


Senator O’Manroney. These are additional papers to be filed / 

Mr. McHueu. Yes. 

Mr. Coturns. Those are the reports from the various Government 
agencies, Senator, to be included in the record and various letters and 
statements. 

Senator O’Manoney. They will be made a part of the record, sir. 

(The reports from the following agencies, letters and statements of 
various individuals and associations, will be found in the appendix to 
the record :) 


Letter of June 1, 1956, from the Board of Governors of the Federal Reserve 
System. 
Letter dated May 22, 1956, from the Federal Trade Commission, re 8. 3: 
Letter dated May 22, 1956, from the Federal Trade Commission, re S. 3424. 
Letter dated May 22, 1956, from the Secretary of Commerce. 
Letter dated May 25, 1956, from the Department of Justice. 
Letter dated May 16, 1956, from the Federal Trade Commission. 
Letter dated May 22, 1956, from the Civil Aeronautics Board. 
Letter dated May 23, 1956, from the Interstate Commerce Commission. 
Memorandum from the Securities and Exchange Commission. 
Letter with attached report dated May 238, 1956, from the Federal Power 
Commission. 
Letter dated May 22, 1956, from the Small Business Administration. 
Letter dated May 22, 1956, from the Department of Agriculture. 
A letter dated May 24, 1956, from the Federal Communications Commission. 
A letter dated May 22, 1956, from the National Association of Motor Bus 
Operators, with attached statement. 
A letter dated May 14, 1956, from F. Eberstadt & Co., New York. 
A letter dated May 14, 1956, from Abraham & Co., New York. 
A letter dated May 16, 1956, from McLanahan, Merritt & Ingraham, New York. 
A letter dated May 18, 1956, from the Eureka-Security Fire & Marine Insurance 
Co., New York. 
A letter dated May 23, 1956, from the New York Chamber of Commerce, New 
York. 
A memorandum dated May 21, 1956, from the National Association of Invest- 
ment Companies. 
A letter dated May 22, 1956, from the Rayon and Acetate Fiber Producers 
Group, New York. 
A statement by the Mid-Continent Oil & Gas Association. 
A letter dated June 2, 1956, from the National Federation of Independent 
susiness, Burlingame, Calif. 
A statement by Henry Mulryan, Los Angeles County, Calif., as to H. R. 9424. 
A statement by Alvin Shapiro, vice president, American Merchant Marine 
Institute, dated May 25, 1956. 
A statement by James F. Fort, assistant to the general counsel, American 
Trucking Associations, Ine. 
A letter dated May 21, 1956, from the Ohio Manufacturers Association, 
Columbus, Ohio. 
A letter dated May 18, 1956, from Laurence I. Wood, New York, with attached 
statement by the committee on trade regulation and trade-marks of the Associa- 
tion of the Bar of the City of New York. 


41. 


Senator O’Manonry. We have received a letter from Congressman 
Celler, chairman of the House Judiciary Committee, attached to which 
is a statement giving the factual background with regard to the 
merger of the Second National Bank of C opperstown into the National 
Commercial Bank and Trust Company of Albany, N. Y., which 
Chairman Celler asks be incorporated into this record. Without 
objection, that will be made a part of the record as though read. 


79425—56——31 
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(The letter and factual statement referred to are as follows:) 


New York, May 28, 1956. 
Hon. JosepH O’MAHONEY, 


Chairman, Antitrust Subcommittee, Committee on the Judiciary, 
Senate Office Building, Washington, D. C. 


Dear Joe: Enclosed please find the history of a very bad situation in New 
York, where the Comptroller of the Currency Gidney deliberately flouted the 
policy of the State superintendent of banks, Mr. George Mooney, and paid no 
heed to competitive banking situations. 

I would indeed appreciate it if you would make this letter and the enclosed 
factual background a part of the hearings on H. R. 9424. 

Thanking you and with kindest personal regards, I am 

Sincerely yours, 


MANNY. 


FACTUAL BACKGROUND REGARDING MERGER OF SECOND NATIONAL BANK OF 
COOPERSTOWN INTO NATIONAL COMMERCIAL BANK AND TRUST COMPANY 
OF ALBANY 


Late last fall the Banking Department of New York State was ap- 
proached by the State Bank of Albany for its reaction to their inten- 
tion to merge with the Second National Bank of Cooperstown. 
Cooperstown is a small town, not far from Albany. At that time, there 
were in Cooperstown two national banks of about the same size, the 
First National Bank and the Second National Bank. 

The New York Banking Department, after determining that condi- 
tions in Cooperstown were very similar to those in Auburn, N. Y., 
where a proposed merger had recently been disapproved, alerted the 
State Bank of Albany people to the fact that approval of their pro- 
posed merger might not be forthcoming. 

The New York State Banking Department felt indeed that this 
merger would be contrary to the principles of the Celler-Kefauver- 
O’Mahoney Act, amendatory of section 7 of the Clayton Act. 

Mr. Mooney, New York State Superintendent of Banks, had ap- 
peared before the House Judiciary Subcommittee on Monopoly while 
I was presiding and unequivocally stated that he would approve no 
mergers if the effect might be a substantial lessening of competition 
in a given area. We called this principle that was to guide him the 
Auburn principle because he first followed it in the proposed Auburn 
case. 

With respect to the prior situation in Auburn, the Auburn Trust 
Co. had been acquired by the Marine Midland Corp., which wished 
to merge into its Syracuse unit, the Marine Midland Company of 
Central New York. 

There was also in Auburn the National Bank of Auburn which was 
about the same size as the Auburn Trust Co. Superintendent Mooney 
took the position that the proposed merger in Auburn would place 
the remaining independent bank, a national bank by the way at a 
competitive disadvantage. 

Although it would compete on even terms with Auburn Trust Co., 
it would not be expected to do so if the Trust Co. became part of the 
much larger Marine Midland Trust Company of Central New York. 

After the above factual situation was outlined to representatives of 
the State Bank of Albany, they were told that Superintendent Mooney, 
following the Auburn principle, was disposed to disapprove the plan 
to merge the Second National Bank of Cooperstown into the State 
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Bank of Albany. When this decision was made known to the directors 
of the State Bank of Albany, they withdrew their informal request 
for approval of the merger. 

However, at this time the State Bank of Albany pointed out to the 
Department that it was fearful that its compeior in Albany, he Na- 
tional Commercial Bank, would attempt to merge the Second National 
Bank of Cooperstown. 

When these fears were expressed to the superintendent, he informed 
the State Bank people that he had conferred with the Comptroller of 
th Currency Gidney on merger problems generally at the time of his 
disapproval of the proposed Auburn merger as outlined above. The 
banking department was told by the Comptroller at that time that he 
agreed with the policy set by it in the Auburn decision. 

When this was outlined to the State Bank people, the department 
assured them that it would immediately protest to the Comptroller 
of the Currency any attempt by the National Commercial Bank to 
merge the Second National Bank of Cooperstown, and it felt sure, 
based on its prior conversations, that its protests would be given due 
weight. 

Shortly thereafter the State Bank people against approached the 
department to tell it that it was reported that the National Commercial 
Bank of Albany had applied o the Comptroller of the Currency for 
permission to merge the Second National Bank of Cooperstown. 

Superintendent Mooney immediately arranged for a conference 
with the Comptroller of the Currency Gidney, so that his objections 
to the proposed merger might be set forth. 

At the conference with the Comptroller, Mr. Mooney pointed out 
that the National Commercial Bank of Albany sought to do exactly 
what the State Bank of Albany had been discouraged from doing. 

He expressed the strong conviction that the comptroller should 
deny the application for the same reasons that Mr. Mooney himself 
had discouraged the earlier application. 

Approval of the application, he said, was undesirable because of 
the substantial lessening of competition which would inevitably result 
in Cooperstown. In addition, approval of the merger, Mr. Mooney 
added, would also result in a second merger or the liquidation of the 
remaining bank, namely the First National Bank at Cooperstown. 

At this point both Mr. Gidney and his assistant, Mr. Jennings, 
stated that they had never gone along with the banking department 
on its thinking in the Auburn situation. 

This was absolute repulation of the so-called Auburn principle, 
but also was a denial of a solemn assurance that Mr. Gidney gave to 
the House Antitrust Subcommittee. 

He stated before the committee that he would not approve any 
national bank merger where the effect might be to substantially lessen 
competition. Messrs. Gidney and Jenkins stated that it would be 
difficult for them to deny a merger merely because it might place an- 
other independent bank in an inferior competitive position. 

They stated that there had been too many such instances all over 
the country for the comptroller to take such a position aa this late 
date. Mr. Jennings was frank to say that had he been in the superin- 
tendent’s place he would have approved the Auburn and Cooperstown 
mergers. 
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At the close of the conference Mr. Gidney stated he appreciated 
the position of the superintendent and would give the problem more 
thought. Approximately 1 week later the following letter was re- 
ceived from the Comptroller-of the Currency : 

We have given very careful consideration to the facts presented by you during 
our conversation of April 6, 1956, with respect to the proposed merger of the 
National Commercial Bank and Trust Co., Albany, N. Y., with the Second Na- 
tional Bank, Cooperstown, N. Y. We have every desire to cooperate with you, 
and we are most reluctant to take any action which does not meet with your 
agreement. However, the facts as they exist, and as we evaluate them, do not 
permit us to refuse to approve the proposed merger which meets all the require- 
ments of the Federal statutes. Both from a legal and moral standpoint, we 
cannot act arbitrarily or capriciously in making such decisions, and as we are 
not aware of any sound reasons to deny this merger application, we are required 
to give it our approval. 

Effective as of the close of business May 18, 1956, the Second Na- 
tional Bank of Cooperstown was merged into the National Commercial 
Bank of Albany. 

This was all consummated with the approval of the Comptroller 
of the Currency and thereafter the Federal Deposit Insurance Cor- 
poration likewise rubberstamped the approval. 

Attached you will also find a draft of an agreement entered into 
by what is known as an interagency committee, which is composed 
of representatives of the National Association of Supervisors of State 
Banks, the Comptroller of the Currency, the Federal Deposit Insur- 
ance Corp., and the Federal Reserve Board. 

The National Association of Supervisors of State Banks is com- 
prised of the 48 State banking supervisors, plus the banking super- 
visor of Puerto Rico, Alaska, and Hawaii. 

Over a year ago, this interagency committee agreed to set up liai- 
son between the Federal and State supervisory agencies, so that there 
could be proper coordination between Federal and State banking 
authorities. It was agreed that there would be set up definite stand- 
ards for guidance to the end that there would not be any undue con- 
centration of banking facilities resulting from mergers. One whole 
year had elapsed and the Federal agencies aforesaid have taken no 
action. 

The enclosed is a draft of a letter dated early in April 1956 which 
was sent to representatives of the Federal Reserve Board, the Federal] 
Deposit Insurance Corp., and the Comptroller of the Currency. 

It clearly indicates dereliction and refusal on the part of these 
agencies to cooperate with the State banking supervisors. — 

Now comes Comptroller of the Currency Gidney and, in common 
parlance, literally thumbs his nose at the New York State Banking 
Superintendent and does exactly what the New York State Superin- 
tendent refused to do because of serious competitive implications. 

It is almost fantastic. The moral of this situation is that we can- 
not trust the Comptroller of the Currency to do the needful in the face 
of the present merger movement. 

The Comptroller of the Currency, the Federal Deposit Insurance 
Corporation, and the Federal Reserve Board have appealed to your 
committee that the matter of mergers should be left entirely to them. 

The above is a case history of what would happen if these entities 
were given the sole authority. 
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The above is also the best evidence I can submit to demonstrate the 
necessity for giving the Department of Justice the responsibility for 
enforcement. 

(Draft of letter referred to:) 


DEAR - : At the recent meeting of the executive committee of this 
association in Washington there was a great deal of discussion of pending mer 
ver legislation in Congress and of the merger problem generally. As it had 
een our understanding that the Interagency Committee was to attempt to agree 

a joint approach to merger applications and legislative proposals, we were 
disappointed to learn from our representatives on that committee that this 
objective had not been reached. 

The executive committee has instructed me to seek from each of the Federal 
supervisory agencies a statement of the policies which guide it in considering 
such merger proposals as come within its province. We should also be interested 
n learning whether an analysis has been made of the types of mergers which 
have been approved or disapproved over the past 5 or 10 years. What per- 
centage were motivated for instance, by aging board and management, desire to 
acquire another institution, because of good executive material, an effort to meet 
competition caused by mergers of rival institutions, or salvage operations where 
merger was the alternative to involuntary liquidation, etc? We would also like 
to learn your views as to when and under what circumstances you feel that 
mergers might merit disapproval because they raise serious questions of 
concentration. 

It seems to us that loss of control over mergers can only be avoided by the 
Federal and State bank supervisory agencies if we present a united front, and, 
by exchange of ideas on policies, and data on practices, reach a common ground 
upon which we can present a sound, well-thought out program, satisfactory to 
Congress and the general public. 

My associates and I await your early reply so that our own deliberations may 
be guided accordingly. 

Sincerely, 
CHAIRMAN, Executive Committee. 

Mr. McHucu. Some witnesses have asked an opportunity to submit 
a statement for the record, and will probably send them in sometime 
next week—if we may keep the record open. 

Senator O’Mauonery. The record will be kept open. Any addi- 
tional statement that any person desires to file, will be received. 

The committee adjourns at the call of the Chair. 


« 


(Whereupon, at 3:40 p. m., the committee adjourned.) 











APPENDIX 


The following statements were filed with the subcommittee. 
(Letter of June 1, 1956, from the Board of Governors of the Fed- 
eral Reserve System is as follows :) 


Hon. JoserpH C. O’MAHONEY, 
Acting Chairman, Subcommittee on Antitrust and Monopoly of the Com- 
mittee on the Judiciary, United States Senate, Washington 25, D. C. 


Dear SENATOR O’MAHONEY: When I appeared before your subcommittee on 
May 23 and testified with respect to the pending merger bills, it was suggested 
that I write you a letter with respect to some of the specific points raised at 
that time. 

Inquiry was made with respect to the types of cases in which it would be 
desirable in the public interest to permit the merger of two banks even though the 
effect would be to lessen competition substantially. Such cases occur because 
of the nature of banking and its direct and important effect upon the economy 
generally. For example, a lessening of competition may result and yet the 
acquisition of one bank by another through a merger may be desirable in the 
public interest if the bank to be acquired would otherwise have to close its 
doors, if because of indequate management the future prospects of that bank 
are unfavorable, if the acquired bank is too small to meet the banking needs of 
its community, or if an overbanked situation in a particular place has resulted 
in unsound competitive practices and the merger of two or more of the banks in 
the community would put an end to such practices. 

The following instances from our files may serve to illustrate these comments. 

1. Bank A, with deposits of $500,000, was the only bank in a farming com- 
munity. Its president had just died and the bank was being managed by its 
cashier, aged 74, who was in ill health and wished to retire. Only one director 
of the bank was less than 65 years old. This created a serious management 
problem, because the small size of the bank and its limited prospects probably 
would make it difficult to attract competent younger officers at salaries the 
bank could afford to pay. There were two larger banks in the area, one located 
in a town 6 miles to the west and one 5 miles to the east. Bank A was absorbed 
by, and became a branch of, the bank to the west. 

2. A town in an agricultural area that had suffered from drought had 3 banks, 
2 with deposits of over $2 million and the third with deposits of less than $1 
million. It had been felt for a considerable period that the community was 
overbanked, and that in fact adequate services probably could be furnished by 
one bank. The smallest of the banks was an economically unsound institution 
due to small volume of business and lack of earnings. It was absorbed by 1 of 
its 2 competitors, which left the town with 2 banks of about equal size. 

3. A town of 2,300 people serving a trade area with an estimated population 
of 5,000 had 2 banks, with additional competition from 5 other banks from 5 
to 18 miles distant. There appeared to be some question as to the successor 
management in the smaller of the two banks, and its earnings were considered 
poor. There seemed to be no doubt that one bank could adequately serve the 
financial needs of the community. The 2 banks were consolidated, tie stock- 
holders of the smaller receiving stock in the continuing institution. In this par- 
ticular case, approval by the Federal bank supervisory authorities was un- 
necessary under existing law but a merger of this kind would have to have the 
consideration of some Federal agency under pending legislation. 

It should be emphasized again that the business of banking has always been 
a regulated business because banking, more than other types of business, directly 
affects credit conditions and the basic economy of the country. If a nonbanking 
business becomes insolvent, its stockholders and creditors suffer. If a bank 
fails, however, the effect is felt not only by its stockholders and creditors but 
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also by its depositors, the Federal Deposit Insurance Corporation which insures 
its deposits, and businesses and individuals in the community that must have 
banking facilities in order to carry on their activities. For these reasons, banks 
which operate by using other people’s money are governed by special statutes and 
are carefully regulated, examined, and supervised by the banking authorities. 

Undue lessening of competition in the banking field must, of course, be pre- 
vented in the public interest, but the latter also makes it essential that, in the 
case of any bank mergers, the soundness of the particular banks involved or the 
adequacy of banking facilities in a particular community be considered as well 
as lessening of competition. On the other hand, in cases where lessening of 
competition is not outweighed by other factors, the public interest requires that 
the transaction not be approved or carried out. Each case, of course, must be 
considered in the light of its own particular facts, with the basic criterion being 
the effect upon the public interest. 

Another point that I would like to emphasize is the desirability of advance 
approval of bank mergers by the appropriate Federal bank supervisory au- 
thority. Under the bills pending before your committee, proceedings under 
the Clayton Act in bank merger cases in which there might be a substantial 
lessening of competition might well come after rather than before the consum- 
mation of the merger. It is believed that a requirement for advance approval 
would be more effective and workable. It is most difficult to unscramble a 
bank merger months after it has taken place. 

One final point should be noted with respect to the effect of H. R. 9424 and 
the similar bills before your committee. Under those bills it would be necessary 
for any corporation, with certain limited exceptions, to give 90 days’ advance 
notice both to the Board and to the Attorney General before acquiring any 
stock in any bank. Very recently, however, in the Bank Holding Company Act 
approved May 9, 1956, Congress, after long and careful consideration, legislated 
in this particular area by requiring every bank holding company to obtain 
the prior approval of the Board of Governors of the Federal Reserve System 
before acquiring the stock of any bank, subject to certain limited exceptions. 
It would appear unnecessary, therefore, to add the advance notice requirement 
provided in the pending merger bills in the case of acquisitions of bank stocks. 
The Board is required, under the Bank Holding Company Act, to report to 
Congress within 2 years with respect to any substantial difficulties encountered 
in the administration of that act and to make recommendations for any changes 
in the law. It would seem desirable to await developments in the administration 
of this new statute before imposing additional requirements for the acquisition 
of bank stocks. 

We trust that this letter may be of assistance to your Committee in connection 
with its further consideration of any proposed legislation on this subject. 

Sincerely, 
Wma. McC. Martin, Jr. 


_ (Letter dated May 22, 1956, from the Federal Trade Commission re 
S. 3341 is as follows :) 


Hon. JAMES O. EASTLAND, 
Chairman, Committee on the Judiciary, 
United States Senate, Washington, D. C. 


Dear Mr. CHAIRMAN: Reference is made to your letter of March 6, 1956, 
transmitting, for study and report, a copy of S. 3341, a bill to amend the Clayton 
Act to prohibit certain bank mergers and provide for more effective enforcement 
thereof, and for other purposes. 

The proposed bill would extend section 7 of the Clayton Act to apply to 
acquisitions where either the acquiring or acquired corporation is in commerce, 
and to cover acquisitions of bank assets. The bill further provides for prior 
reports of certain acquisitions, for more effective relief and for authority in the 
Federal Trade Commission to seek injunctions in merger cases. 

At present, section 7 of the Clayton Act covers acquisitions only where the 
acquired and acquiring corporations are in interstate commerce. As a result, 
the Commission is powerless to require divestiture of acquired corporations 
which are not engaged in interstate commerce, even though such acquisitions, 
considered cumulatively, may represent a substantial lessening of competition 
or tendency to monopoly. This problem has been noted by the Commission 
with respect to acquisitions in the dairy and baking industries. 
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The tremendous expansion of many interstate dairy and baking corporations 
bas revealed a continuous pattern of acquisitions of purely intrastate corpora- 
tions which, while individually not of great significance, are of the gravest com- 
petitive significance from a cumulative standpoint. Where a national corpora- 
tion bas acquired 20 relatively small local corporations, there appears to be 
no logical reason why the jurisdiction of the Commission should depend upon the 
fortuitous circumstance that 10 such acquired corporations may be near State 
borders and consequently can be shown to sell interstate whereas 10 others 
may be so located that they cannot be shown to be in interstate operation. The 
Commission considers this a loophole which should be closed. Similar recom- 
mendation was made in the Economie Report of the President: “* * * the Clay- 
ton Act should be amended to make explicit the Federal Government’s authority 
to take action in merger transactions in which either party is engaged in inter- 
state commerce.” 

The Commission recognizes that the interstate commerce requirement as 
to both the acquired and acquiring corporations was included in the act to 
prevent its application to insignificant transactions. However, the Commission 
feels that this goal is more than adequately protected by the statutory require- 
ment of substantial effect upon competition or tendency to monopoly. 

A second loophole which would be closed by S. 3341 is that involving acquisi- 
tions of the assets of banks. The assets provision of the 1950 amendment of 
section 7 of the Clayton Act relates only to corporations subject to the jurisdic- 
tion of the Federal Trade Commission. The Commission supports legislation 
which would have the effect of removing this loophole. 

The proposed bill provides that no corporation subject to the Clayton Act 
may consummate an acquisition subject to the act where either party has capital, 
surplus, and undivided profits exceeding $1 million until 90 days after notice 
has been delivered to the Attorney General and to the Federal Trade Com- 
mission. Provision is made for submission of such additional information as 
may be required by Commission regulation formulated after consultation with 
and upon the approval of the Attorney General . A daily penalty of $5,000 for 
failure to give notice or to furnish information is provided. The bill provides 
further that failure to interpose objection within the 90-day period shall not 
bar subsequent initiation of legal proceedings. There is also an exemption 
paragraph which relieves parties from the necessity of report as to certain 
acquisitions. 

Five years’ experience in administering the amended antimerger Act has 
demonstrated a basic need for advance notification of mergers. The Federal 
Trade Commission now obtains its information regarding proposed or pending 
mergers by scanning financial periodicals, trade journals, and other publications. 
Such procedures are not satisfactory, for many important mergers may be con- 
summated without prior or adequate advance notice in the press. 

The Federal Trade Commission is therefore in sympathy with legislation 
providing for prior reports of mergers. The instant bill provides for report 
when either party has capital, surplus, and undivided profits aggregating more 
than $1 million. The Federal Trade Commission’s study has led it to support 
a requirement for prior report when the combined assets of the acquiring and 
acquired corporations exceed $10 million. 

The experience of the Federal Trade Commission has shown that this figure 
will insure reports of most, if not all, important acquisitions and will at the 
same time relieve smaller business concerns from the reporting requirement. 
It is recognized that in particular instances there may be mergers which have the 
requisite competitive effect where the aggregate assets total less than $10 million. 
This limitation would not exempt smaller acquisitions from the other provisions 
of the act, but only from the reporting requirement. 

he proposed bill provides for notification to be followed by a more complete 
statement containing such information as the Commission, after consultation 
with and upon the approval of the Attorney General, may by regulation require. 

For the purposes of the Federal Trade Commission, it is desirable that the 
original notification statement contain certain basic information regarding the 
parties. Such information would in many cases suffice for initial screening 
purposes, obviating necessity for searches of financial periodicals and other 
sources by the Commission’s staff and also in possibly the majority of cases 
obviating any need for additional requests for information to the merging 
parties. 

The Commission suggests that it should be required that the notice include, 
separately as to the acquiring and acquired corporations: (1) The name and 
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address; (2) the nature of business and products or services sold or distributed ; 
(3) net sales for the last accounting year; (4) copy of last annual report and 
balance sheet; and (5) location of plants and trading area in which each product 
or service is sold. 

Such information could readily be supplied by the merging parties with a 
minimum of effort, for obviously no corporation would seriously consider a merger 
without such information. 

S. 3541 provides a forfeiture of $5,000 for each day of failure to give notice 
or to furnish information. The Commission recommends adoption of a stringent 
penalty provision, since a reporting requirement without penalty would be 
useless. 

The subject of money penalties for failure to report proposed mergers was 
discussed and considered at length by the Commission. Consideration was given 
to fixed penalties and also to daily penalties for continuing failures. The Com- 
mission looked with greater favor upon a provision which would empower it to 
seek automatic divestiture in any case where the parties had failed to report 
until they complied with the notification requirement. Strong objection was 
raised to the latter proposal by the Department of Justice. In order to achieve 

uniform approach, the Commission has decided to support the money penalty 
provision urged by the Department of Justice. This provides that any corpora- 
tion failing to give the notice or to furnish required information shall be subject 
to a penalty of not less than $5,000 nor more than $50,000, which may be recovered 
in a civil proceeding brought by the Attorney General. 

The proposed bill provides that the reporting requirement shall not apply to 
corporations purchasing stock solely for investment, when the stock acquired or 
held does not exceed 5 percent of outstanding stock or to acquisitions of assets 
if such assets do not exceed 5 percent of the capital, surplus and undivided profits 
of either corporation or the sum of $5 million. This provision would avoid 
necessity of reports of inconsequential mergers. The Commission supports it 
but believes it appropriate that another clause be added exempting assets pur- 
chases which consist entirely of stock in trade sold or held for sale in the regular 
and continuing course of business. 

The next important change which would be acomplished by 8S. 3341 is that 
relating to remedies in merger cases. The bill provides that in addition to 
divestiture, the Commission or Board may order a respondent “To take such 
other or additional steps as are necessary to restore competition.” This language 
wus originally suggested by former Chairman Howrey of the Commission in letter 
of June 16, 1955, to the Judiciary Committee of the House of Representatives 
and the provision was thereafter incorporated in certain bills. There being some 
opposition to the precise language previously suggested, the Commission devoted 
further study to the matter and on the basis thereof decided to support a provi- 
sion which would authorize the Commission to order divestiture “in such manner 
and under such conditions as will effectuate the purposes of section 7 of this act.” 
This provision accomplishes the same purpose as the language in 8S. 3341 but 
does it in a more specific manner. 

S. 3341 provides that the Federal Trade Commisison shall have authority in 
certain eases to seek injunction. The Commission fully supports the intent of 
this provision. The lack of such a provision constitutes a very serious loophole 
in the Anti-Merger Act. Experience has shown that in many mergers the acquir- 
ing competitor may be completely swallowed up and disappear as an identifiable 
entity. Injunctive authority would permit the Commission, pending a determi- 
nation of the legality of the acquisition, to take action to prevent the scrambling 
of assets. 

The Commission believes that the present bill, with the amendments suggested, 
would be a major step toward making it possible to administer effectively the 


Anti-Merver Act. and thus execute the legislative purpose. We do think, how 
ever, that a further step is needed, to provide for finality of orders, subject to 
court review. We hope that when the committee considers this or similar pro- 


posed legislation, it will give consideration to providing for finality of orders to 
cease and desist issued pursuant to the Clayton Act in the same manner as is now 
provided for such orders issued under the Federal Trade Commission Act. 
By direction of the Commission. 
JOHN W. GWYNNE, Chairman 


Commissioner Mason concurs in the foregoing recommendations except insofar 
as the proposal to give finality to Clayton Act orders is in conflict with his 
“minority statement on section 11 of the Clayton Act” contained in the Com- 
mission’s 1951 Annual Report to Congress. 
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N. B. Pursuant to regulations, this report was submitted to the Bureau of the 
Budget on April 24, 1956, and on May 18, 1956, the Commission was advised 
that there would be no objection to the submission of the report to the committee. 


Rosert M. ParrisuH, Secretary. 


(Letter dated May 22, 1956, from the Federal Trade Commission, 
re S. 3424, is as follows:) 


Hon. JAMES QO. EASTLAND, 
Chairman, Committee on the Judiciary, 
United States Senate, Washington, D.C. 


DEAR Mr. CHAIRMAN: Reference is made to your letter of March 14, 1956, 
transmitting for study and report a copy of S. 3424, a bill to amend the Clayton 
Act, as amended, by requiring prior notification of certain corporate mergers. 

The proposed bill would amend the Clayton Act by extending the application 
of section 7 to acquisitions of assets by banks, banking associations and trust 
companies, by providing for prior reports of certain acquisitions and by con- 
ferring upon the Federal Trade Commission authority to seek injunctions in 
merger cases. 

S. 3424 would close a jurisdictional loophole relating to the acquisitions of 
assets by banks, banking associations and trust companies. The assets provi- 
sion of the 1950 amendment of section 7 of the Clayton Act relates only to 
corporations subject to the jurisdiction of the Federal Trade Commission. The 
Commission supports legislation which would have the effect of removing such 
loophole as to banks, banking associations and trust companies. 

The reporting requirements of S. 3424 are in principle consistent with a needed 
and desirable addition to the act. The Commission would suggest, however, that 
the provision specifying the content of the notification statement be amended so 
that the last complete sentence on page 2 of S. 3424 would read: 

“Such notice shall include, separately as to the acquiring and acquired corpora- 
tions: (1) the name and address; (2) the nature of business and products or 
services sold or distributed; (3) net sales for the last accounting year; (4) copy 
of last annual report and balance sheet; and (5) location of plants and trading 
area in which each product or service is sold.” 

Such a change would provide information necessary for initial screening pur- 
poses and in many instances eliminate any necessity for requesting further 
information. This information could be supplied by the merging corporations 
with a minimum of effort for obviously no corporation would seriously consider 
merging without already having obtained such information. 

S. 3424 provides a penalty of not less than $5,000 nor more than $50,000 for 
any corporation willfully failing to give notice or to furnish required information. 
Since a reporting requiremient without penalty would be useless, the Commis- 
sion favors a stringent penalty provision. The penalty provision of S. 3424 
applies only in cases of willful failure. In introducing the element of willful- 
ness, it is the view of the Commission that the instant provision raises serious 
problems of interpretation and enforcement. It is recommended, therefore, that 
the word “willfully” in line 4 of page 3 be deleted. Attention is also called to a 
typographical error in line 6 of the same page. The word “resolved” should be 
changed to “recovered.” 

Another suggested change in S. 3424 relates to the provision authorizing 
waiver of the 90-day waiting requirement in appropriate cases. This provision 
might well be of considerable value in certain cases, particularly those involving 
acquisitions of failing companies. The language of S. 3424 on this point may 
not be completely appropriate because it does not specifically authorize the At- 
torney General to participate in the waiver itself, his authority under the pro- 
posed bill being liimted to participation in the establishment of procedures for 
waiver. The Commission suggests that the following be substituted for the third 
complete sentence on page 3 of the proposed bill: “The Commission or Board 
vested with jurisdiction under section 11 of this act and the Attorney General 
may, in appropriate cases, jointly waive all or any part of the waiting 
requirement.’” 

The last change suggested by the Commission relates to the paragraph which 
exempts certain acquisitions from the reporting requirement. It is suggested 
that the paragraph beginning on page 3 of S. 3424 be amended to read as follows: 

“The preceding paragraph shall not apply to corporations purchasing stock 
solely for investment when the stock acquired or held does not exceed 5 percent 
of the outstanding stock or other share capital of the corporation in which the 
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investment is made; nor to the acquisition by one corporation of the assets of 
any other corporation if such assets consist entirely of stock in trade sold or held 
for sale by a corporation in the regular and continuing course of business, or 
do not equal more than 5 percent of the capital, surplus, and undivided profits 
of either the acquiring corporation, or the sum of $5 million.” 

It is believed that the change suggested is more specific and certain than the 
paragraph it is intended to replace. For example, the last sentence of the 
questioned paragraph defines the term “ ‘assets’ as used in this paragraph.” 
Chis definition appears ambiguous when read in context with the remainder 
of the paragraph. While apparently intended to extend the exemption, it may 
literally have the opposite effect. A definition of “ ‘assets’ as used in the preced- 
n paragraph” would be more meaningful. The suggested change would elimi- 
nate this problem. 

While the Commission believes that the present bill with the amendments 
suggested would contribute much toward making it possible to administer effec- 
tively the Anti-Merger Act and thus execute the legislative purpose, we think 
that two additional steps are needed. These are a change in the interstate 
commerce requirements applicable to acquired and acquiring corporations and 
the addition of a provision which would make orders to cease and desist final 
after opportunity for court review. 

As it now stands section 7 of the Clayton Act covers acquisitions only where 
the acquired and acquiring corporations are in interstate commerce. As a 
result, the Commission is powerless to require divestiture of corporate acquisi- 
tions which are confined to intrastate operation even though such acquisitions 
considered cumulatively may represent a substantial lessening of competition 
or tendency to monopoly. This problem has been noted by the Commission 
especially with respect to acquisitions in the dairy and baking industries. 

The tremendous expansion of many interstate dairy and baking corporations 
has revealed a continuous pattern of acquisitions of purely intrastate corpora- 
tions. While individually not of great significance, they are of the greatest 
significance from a cumulative standpoint. Where a national corporation has 
acquired 20 relatively small local corporations there appears to be no logical 
reason why the jurisdiction of the Commission should depend upon the fortui- 
tous circumstance that 10 such acquired corporations may be near State borders 
and consequently can be shown to sell interstate whereas 10 others may be so 
located that they do not sell in interstate commerce. The Commission considers 
this a loophole which should be closed. Similar recommendation was made in 
the economic report of the President: 

“* * * the Clayton Act should be amended to make explicit the Federal Gov- 
ernment’s authority to take action in merger transactions in which either party 
is engaged in interstate commerce.” 

The Commission recognizes that the interstate commerce requirement as to 
both the acquired and acquiring corporations was included in the act to prevent 
its application to insignificant transactions. However, it is believed that this 
goal is more than adequately protected by the statutory requirement of substan- 
tial effect upon competition or tendency to monopoly. 

The Commission believes that section 11 of the Clayton Act should be amended 
to provide that cease-and-desist orders issued under it by the Commission shall 
become final in the same manner and subject to the same penalties as orders 
issued under the Federal Trade Commission Act. It is believed that an amend- 
ment of this nature is urgently needed and that the Clayton Act will remain an 
incomplete piece of legislation until such an amendment is enacted. The urgent 
need for this change was recognized in the President’s Economic Report to 
Congress which supported automatic finalization of Federal Trade Commission 
orders under the Clayton Act. Such an amendment would eliminate the laborious 
time-consuming and very expensive procedures now required before a Clayton 
Act order becomes enforcible. Without such amendment, effective enforcement 
of the Clayton Act labors under heavy hardships. 

By direction of the Commission. 

JOHN W. GwYNNeE, Chairman. 


Commissioner Mason concurs in the foregoing recommendations except insofar 
as the proposal to give finality to Clayton Act orders is in conflict with his 
minority statement on section 11 of the Clayton Act contained in the Commis- 
sion’s 1951 annual report to Congress. 
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N. B.—Pursuant to regulations, this report was submitted to the Bureau of 
the Budget on April 24, 1956, and on May 18, 1956, the Commission was advised 
that there would be no objection to the submission of the report to the committee. 


Rospert M. ParrisHu, Secretary. 


(Letter dated May 22, 1956, from the Secretary of Commerce is as 
follows :) 


Hon. JosEPH C. O’MAHONEY, 
Acting Chairman, Subcommittee on Antitrust and Monopoly, 
Committee on the Judiciary, United States Senate, 
Washington, D. C. 


DEAR Mr. CHAIRMAN: This letter is in reply to your request dated May 17, 
1956, for the views of the Department of Commerce with respect to H. R. $424, 
S. 3341, and 8. 3424, bills for the general purpose of amending the Clayton Act, 
as amended, by requiring prior notification of corporate mergers. 

Section 7 of the Clayton Act prohibits mergers and acquisitions which may 
have the effect of substantially lessening competition or tend to create a 
monopoly. In enforcing the provisions of section 7, the Departinent of Justice 
has carefully scrutinized business mergers and acquisitions of significant size, 
and has proceeded vigorously to enjoin any merger or acquisition which would 
have an adverse effect upon competition within the industry or within the 
particular areas involved. 

ne of the difficulties encountered by the Government, however, has been 
that knowledge of significant mergers and acquisitions is frequently not dis- 
covered until after the consummation of the transaction and the adverse effect 
upon competition has already taken place. When such a situation has been pre- 
sented, it has not always been possible to restore the parties to their former posi- 
tions and to undo the damage to competitors. Further, in bringing legal action 
to compel dissolution of merged businesses the Government has had difficulty in 
developing detailed information with respect to the merger transaction and has, 
therefore, been at a disadvantage in presenting its case. It is apparent that 
these difficulties would be solved by an amendment to the Clayton Act to require 
advance notice to the Government of any merger which could substantially affect 
competition, and a further requirement that the parties to the transaction must 
supply the Government with sufficient information to permit a proper evaluation 
of the economic effects of the proposed transaction. 

The Economic Report of the President submitted to the Congress in January 
of this year pointed out that “many mergers have a solid economic justification 
and serve the general interest by increasing competition; others have neutral 
effects ; while still others place obstacles in the path of effective competition,” 
and it recommended that “all firms of significant size that are engaging in inter- 
state commerce and plan to merge should be required to give advance notice of 
the proposed merger to the antitrust agencies, and to supply the information 
needed to assess its probable impact on competition.” 

The Department of Commerce is fully in accord with this recommendation, and 
we feel that if properly implemented it will provide the Government with a very 
effective means of preventing mergers and similar transactions which would have 
a substantial impact upon business competition. 

The Department would urge, however, that in developing legislation to imple- 
ment this principle great care should be taken to avoid unnecessary and un- 
warranted Government interference with necessary and desirable business 
transactions. There is a danger, we feel, in any broad and inflexible premerger 
notification requirement which would embrace many minor business transactions 
and would require Goverment scrutiny of many thousands of transactions having 
no substantial effect upon competition. It is not difficult to foresee the absurdi- 
ties that could result from a sweeping requirement of this sort. For exemple, if 
a corporation with assets in excess of 810 million desired to buy a building or 
plot of land and the owner of that building or land happened to be a corporate 
entity, the transaction would constitute an acquisition of assets within the 
language of the pending bills. Similarly, in commercial lending fields the taking 
of title to property as security for loans could be construed as an acquisition of 
assets within the language of the proposed bills. Furthermore, such liens as 
stock pledges would be clouded if they could not be enforced without compliance 
with the proposed bills. This would undoubtedly impair the ability of business 
firms, particularly small firms, to obtain loan capital. It should be noted that 
under the provisions of 8S. 3341 these problems would be presented whenever 
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either party to the transaction has assets over $1 million In our view, these 
results would impose a completely unnecessary and undesirable burden both 
upon the business irms involved and upon the Government. 

We would suggest, therefore, that legislation to require prior notifieation of 

ergers should clearly distinguish between those transactions which on their 
face may have a substantial effect upon competition and the type of transac- 
tions which would clearly have no adverse effects upon competition. We do 
not think that this distinction can be made purely upon the basis of the asset 
size of the firms involved. As pointed out in the examples above, the asset 
size of the corporations in many situations would have no significance. In 
ddition to the asset size of the companies involved, an important factor in such 
transactions would seem to be the value of the assets being transferred or 
icquired. We would suggest, therefore, that consideration be given to exemp- 
tion of transactions invelving acquisition of assets less than a given figure. 

Careful consideration must also be given to the possible effects upon the 
business concerns involved in a proposed merger transaction of the delays 
resulting from a waiting period between the date of notification to the Govern- 
ment and the consummation of the transaction. In many instances where failing 
firms are involved any such delay may be disastrous to the firms, and also 
of substantial disadvantage to the public served by such firms. The time factor 
would create serious disadvantages from a tax standpoint. There is the further 
problem of possible leaks of information of the details of a proposed merger 
which could adversely affect the financial balance of the merging firms, particu- 
larly where an exchange of stock is involved. 

In order to minimize these difficulties and at the same time provide a 
machinery through which the Government could be adequately informed of 
substantial merger transactions, we would suggest that an effort be made to 
develop legislative language which would permit immediate consummation of 
merger transactions upon notice to the Government and submission to the 
Government of all necessary details and information on the transaction. We 
would also suggest that provision be made for firms planning a merger or 
acquisition to obtain prior clearance from the Department of Justice or other 
appropriate Government agency so that a proper determination of the com 
petitive effect of the merger transaction could be ascertained and resolved 
prior to consummation. Firms desiring such advance clearance would, of 
course, have to accept any waiting period requirement which the law might 
provide. 

In our view. it would be a serious mistake at this time to undertake to enact 
the broad and inflexible provisions of the bills now being considered by the 
subcommittee. This drastic legislation would, we fear, inhibit many desirable 
mergers, and would seriously impair the ability of smaller business firms with 
financial difficulties to work out appropriate arrangements to solve such diffi- 
culties and to protect the investments involved. 

We have been advised by the Bureau of the Budget that it would interposs 
no objection to the submission of this report to your subcommittee. 

We would like to request the opportunity to appear before the subcommitte¢ 
in order to present the views of the Department in more detail. 

Sincerely yours, 
SINCLAIR WEEKS, 
Secretary of Commerce 


(Letter dated May 25, 1956, from the Department of Justice as 


follows:) 


Hon. JAMES O. EASTLAND, 
Chairman, Committee on the Judiciary, 
United States Senate, Washington, D. C. 

DEAR SENATOR: This is in response to your request for the views of the Depart 
ment of Justice concerning the bill (S. 3341) to amend the Clayton Act to pre- 
hibit certain bank mergers and provide for more effective enforcement thereof, 
and for other purposes. 

The bill would amend section 7 of the Clayton Act, as amended (15 U.S.C. 18), 
by making the section applicable to acquisitions where either the acquired or the 
acquiring corporation is engaged in commerce; prohibiting bank asset acquisi- 
tions where the effect may be substantially to lessen competition or to tend to 
create a monopoly; and making provision for notifying the Attorney General 
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and the Federal Trade Commission of a corporation’s proposed acquisition of 
another corporation where either corporation has assets aggregating more than 
$1 million. 

First, the proposal to specify section 7 coverage where “* * * either the 
acquiring corporation or the corporation * * * acquired is engaged in com- 
merce * * * ” may be somewhat premature. The courts have not yet been 
sufficiently definitive in construing the term “commerce” as it is defined (38 Stat. 
730, 15 U. S. C. 12) and used in the Clayton Act to warrant additional legislative 
action at this time. 

The second and third paragraphs of the proposed amendment of section 7 
would provide for acquisitions by a bank, banking association, or trust company. 
It would seem preferable to include these in the first paragraph of the amend- 
ment rather than in the second and third paragraphs. The Department be- 
lieves banks should be put on a par with all other corporations subject to section 
7 and also this would negate any implications that banks are being accorded 
special statutory recognition. 

Although the Department favors some form of notification to the Attorney 
General of proposed acquisitions, it feels that further consideration should be 
given to this provision of the bill. The bill would provide for notification to the 
Attorney General of all acquisitions by banks or companies with assets aggre- 
gating more than $1 million. From the Department’s point of view this re- 
quirement would be more practical and selective of acquisitions of consequence 
if it applied to companies with aggregate assets substantially larger than 
$1 million. 

Although the bill would provide a $5,000 penalty for failure to give notice of 
an acquisition, it is not clear whether the penalty would apply to the chief execu- 
tive officer of the acquiring corporation who had the duty of giving notice or to 
the corporation. 

The Department questions the advisability of that provision of the bill requir- 
ing prior notification to the Federal Trade Commission of proposed acquisitions 
involving banks, banking associations, and trust companies. Section 11 of the 
Clayton Act gives jurisdiction to enforce section 7 of that act as it relates to 
banks, banking associations, and trust companies to the Federal Reserve Board. 
It is suggested that the notification requirements should be amended to provide 
that notification of a proposed acquisition or merger by any corporation should 
be given to the Attorney General and to the appropriate Federal agency having 
section 7 jurisdiction. Also, this would require amendment of the sentence 
beginning on line 2, page 3 of the bill so as to vest the appropriate Federal 
agency with authority to issue regulations requiring supplemental information 
concerning acquisitions by corporations under the jurisdiction of such agency, 
similar to the authority which would be provided for the Federal Trade Commis- 
sion. Furthermore, in this connection, it is suggested that provision be made 
authorizing the Attorney General to obtain supplemental information in his 
own right. 

The bill would provide a penalty of $5,000 for each day of failure to give notice 
of a proposed acquisition. This Department feels that such a penalty would be 
disproportionate to the offense in many cases, and a mere license fee in other 
eases. It is suggested that this provision be changed to omit a daily penalty 
and provide that failure to give notice or furnish required information shall be 
subject to a penalty, recoverable in a civil suit, of not less than $5,000 nor more 
than $50,000. 

There is an ambiguity in the paragraph of the bill beginning in line 18, page 3. 
It is suggested that the words ‘“‘by one corporation of the assets of any other 
corporation” be inserted after the word “acquisition” in line 22, page 3. 

The first sentence of paragraph 3 of the present section 7 would not be amended 
by the bill thus making notification a nullity with respect to corporate trans- 
actions carried out pursuant to the provisions of this paragraph. 

The bill would amend section 11 of the Clayton Act by vesting jurisdiction in 
the district courts to enforce orders issued by the Federal Trade Commission to 
prevent and restrain violations of section 7. It is the view of this Department 
that section 15 rather than section 11 should be amended to give the district 
courts jurisdiction to enforce administrative agency orders, and that such injunc- 
tive powers should be extended to all regulatory agencies which have jurisdiction 
to enforce compliance with sections 2, 3, 7, and 8 of the Clayton Act. 

Section 2 of the bill would amend section 1905 of title 18, of the United States 
Code to make it a violation to disclose confidential information submitted to 
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the Government pursuant to the notification provisions of section 7. It has been 
the policy of the Department to regard as confidential, information submitted 
by corporations. Statutory prohibitions against the disclosure of this infor- 
mation is not therefore deemed to be essential and might in fact seriously curtail 
he diseretiton of the Attorney General in his administration of antitrust 
enforcement. 
The Bureau of the Budget has advised that there is no objection to the 
ibmission of this report. 
Sincerely, 
WILLIAM P. Rogers, 
Deputy Attorney General. 


(Letter dated May 16, 1956, together with a draft bill amending the 
Clayton Act, from the Federal Trade Commission is as follows :) 


Hon. JAMES O. EASTLAND, 
Chairman, Judiciary Committee of the Senate, 
Washington, D.C. 

DEAR Mr. CHAIRMAN: Transmitted herewith is a draft of a bill amending 
sections 7, 11, and 15 of the Clayton Act to provide for application of section 7 
of the act to mergers where either the acquiring or acquired corporation is in 
commerce, prior notification of certain mergers, means of requiring effective 
divestiture, finality of orders, premerger injunctions, and for other purposes. 

It is the view of the Federal Trade Commission that the amendments sug- 
cested, if adopted, would increase greatly the effectiveness of section 7 of the 
Clayton Act, enable the Commission to prevent and restrain mergers which 
violate its provisions, and serve generally to increase the effectiveness of the 
entire Clayton Act. Many of these amendments are proposed in bills which 
have been introduced during the 1st and 2d sessions of the 84th Congress, but 
none of the bills thus far introduced include all of the Commission’s recommen- 
dations. In order that the recommendations of the Commission might be couched 
in the proper technical language, the Commission approached the matter b) 
drawing a bill that would include those recommendations which have Commis- 
sion approval, making it possible for the Congress, in its decretion to add any 
part of the drafted bill as an amendment to one of the bills now pending. Here- 
after each part of the Commission’s draft is discussed. 


1. APPLICATION OF THE ACT TO MERGERS WHERE EITHER THE ACQUIRING OR ACQUIRED 
CORPORATION IS IN COMMERCE 


At present, section 7 of the Clayton Act covers acquisitions only where the 
acquired corporation is in interstate commerce. As a result, the Commission 
is powerless to require divestiture of intrastate acquisitions even though such 
acquisitions, considered cumulatively, may represent a substantial lessening of 
competition or tendency to monopoly. This problem has been noted by the 
Commission with respect to acquisitions in the dairy and baking industries 

The tremendous expansion of many interstate dairy and baking corporations 
has revealed a continuous pattern of acquisitions of purely intrastate corpora- 
tions which, while individually not of great significance, are of the gravest com- 
petitive significance from a cumulative standpoint. Where a national corpora- 
tion has acquired 20 relatively small local corporations, there appears to be no 
logical reason why the jurisdiction of the Commission should depend upon the 
fortuitous circumstance that 10 such acquired corporations may be near State 
borders and consequently can be shown to sell interstate whereas 10 others may 
be so located that they cannot be shown to be in interstate operation. 

The Commission considers this a loophole which should be closed. Similar 
recommendations was made in the Economic Report of the President: “* * * the 
Clayton Act should be amended to make explicit the Federal Government's auth 
ity to take action in merger transactions in which either party is engaged in inte 
state commerce.” 

The Commission recognizes that the interstate commerce requirement as to 
both the acquired and acquiring corporations was included in the act to prevent 
its application to insignificant transactions. However, the Commission feels 
that this goal is more than adequately protected by the statutory requirement of 
substantial effect upon competition or tendency to monopoly. Amendatory lan- 
guage recommended by the Commission appears at page 2 of the draft bill. 
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PRIOR NOTIFICATION OF CERTAIN MERGERS 


Five years’ experience in administering the amended Antimerger Act has 
demonstrated a basic need for advance notification of mergers. The Federal 
Trade Commission now obtains its information regarding proposed or pending 
mergers by scanning financial periodicals, trade journals, and other publications, 
Such procedures are not satisfactory, for many important mergers may be con- 
sumated without prior or adequate advance notice in the press. 

Legislation providing for prior notification of mergers was supported by the 
President in the Economic Report : 

“First, all firms of significant size that are engaged in interstate Commerce and 
plan to merge should be required to give advance notice of the proposed merger 
to the antitrust agencies and to supply the information needed to assess its prob- 
able impact and competition. 

This legislation also has the support of the Antitrust Division of the Depart- 
ment of Justice, and notification requirements are contained in eight bills which 
have been introduced in the Senate and the House. 


(a) Size of corporations required to report 


It is the opinion of the Commission that some limitation is advisable to exempt 
smaller corporations from the reporting requirement. The draft bill submitted 
herewith provides for report when the combined assets of the acquiring and the 
acquired corporations exceed $10 million. 

The experience of the Federal Trade Commission has shown that this figure 
Will insure reports of most, if not all, important acquisitions and will at the 
sume time relieve smaller business concerns from the reporting requirement. 
It is recognized that in particular instances there may be mergers which have 
the requisite competitive effect where the aggregate assets total less than $10 
million. This limitation would not exempt smaller acquisitions from the other 
provisions of the act, but only from the reporting requirement. 

(b) Size of acquisitions which are to be reported 

It is generally conceded that even where the size of the parties is in excess 
of a certain amount, a further limitation upon reporting should be imposed. 
Technically a purchase by General Electric Co. of an automobile from General 
Motors Co. would be an acquisition of assets subject to the reporting require- 
ment of several notification bills which have been introduced. 

The draft bill submitted herewith exempts from the reporting requirement 
corporations purchasing stock solely for investment when the stock acquired or 
held does not exceed 5 percent of the outstanding stock and acquisitions of 
assets which consist entirely of stock in trade sold or held for sale in the regu- 
lar and continuing course of business or do not equal more than 5 percent of the 
capital, surplus, and undivided profits of either Corporation or the sum of $5 
million. This provision appears at page 3 of the draft bill. 

(«) Content of notification statement 

For the purposes of the Federal Trade Commission, it is desirable that the 
original notification statement contain certain basic information regarding the 
parties. Such information would in many cases suffice for initial screening 
purposes, obviating necessity for searches of financial periodicals and othe 
sources by the Commission's staff and also in possibly the majority of cases 
obviating any need for additional requests for information to the merging 
parties 

The draft bill submitted herewith provides that the notice shall include rele- 
vant information as to the acquiring and acquired corporations prescribed by 
regulation of the Federal Trade Commission after consultation with the Attor- 
ney General. The premerger notification contemplated by the Commission 
would include the following information, separately as to the acquiring and 
acquired corporations: (1) The name and address, (2) the nature of business 
and products or services sold or distributed, (8) net sales for the last accounting 
year, (4) copy of last annual report and balance sheet, and (5) location of 
plants and trading area in which each product or service is sold. Such infor- 
mation could readily be supplied by the merging parties with a minimum of 
effort, for obviously no corporation would seriously consider a merger without 
such information. 

The Bureau of the Budget has advised, and the Commission agrees, that it 
would he a mistake to “freeze” the information to be reported in the premerger 
notification by spelling it out in the legislation. Experience will undoubtedly 
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suggest the need for changes in the types of information to be reported. If the 
details of the report were prescribed by legislation, those changes could be made 
only by amending the legislation. 

(d) Penalty for failure to notify 

Since a reporting requirement without penalty for failure to comply would 
be useless, the Federal Trade Commission recommends that a stringent penalty 
provision be incorporated in the amendment. 

The subject of money penalties for failure to report proposed mergers was 
discussed and considered at length by the Commission. Consideration was 
given to fixed penalties and also to daily penalties for continuing failures. The 
Commission believes that the money penalty provision found on page 3 of the 
drafted bill submitted herewith is ample. 

This provides that any corporation failing to give the notice or to furnish re 
quired information shall be subject to a penalty of not less than $5,000 nor 
more than $50,000, which may be recovered in a civil proceeding brought by 
the Attorney General. 

(e) Waiting period and waiver thereof 

The Commission’s draft bill provides, at page 2, that mergers shall not be 
consummated until 90 days after notification. It also provides that the Com 
mission or Board vested with jurisdiction and the Attorney General may, in 
appropriate cases, jointly waive all or any part of the 90-day waiting require 
ment. The latter provision might well be of considerable value in certain cases, 
particularly those involving acquisitions of failing companies. 

(f) Result of failure to act within the waiting period 

The draft bill provides, at page 8, that failure by the Attorney General or the 
Federal Trade Commission to interpose objection within the 90-day waiting 
period will not bar the institution thereafter of action or proceedings with re- 
spect to such acquisition. 

This provision is necessary for the protection of the public interest, for it may 
not always be possible within the period of 90 days to conduct adequate study 
of an acquisition. 

5. INJUNCTIONS 


A very serious loophole in the Antimerger Act is the lack of a provision 
which enables the Federal Trade Commission either to take action to prevent 
mergers prior to consummation or, after consummation, to take action to pre- 
serve the status quo until completion of administrative proceedings before the 
Commission. Experience has shown that in many mergers, the acquired cor 
petitor may be completely swallowed up and disappear as an identificable entity. 
In such cases, it may be practically impossible thereafter to restore the pre 
existing competitive situation or even effectively to segregate acquired assets 
so as to have a going and salable concern. VPremerger notification is a necessary 
preliminary step but equally necessary is the corollary power to enjoin con 
summation of the merger and to prevent commingling of the assets, manage 
ment and productive facilities—aptly described elsewhere as “scrambling the 
eggs.” Prevention of mergers or preservation of the status quo pending a 
determination of the legality of the acquisition would not only serve to avoid 
the complicated and possibly ineffective unscrambling process, but also to keep 
the corporations sufficiently separate in their operations to contribute ma- 
terially to a competitively successful divestment in those instances where the 
acquisition is determined to be unlawful. 

In two recent cases involving threats to the Commission’s ultimate jurisdie 
tion to enter and enforce effective orders, the Commission has gone before the 
United States court of appeals in two circuits and has attempted to obtain in- 
junctions requiring the respondents to maintain the status quo and thus to protect 
the Commission's ability to enter effective orders. In the first case (Farm 
Journal, D. 6388), the Commission’s petition was summarily denied by the court. 
However, the Commission tried again (A. G. Spalding & Bros., Ine., D. 6478) in 
another court of appeals and while an injunction was not obtained, the Com 
mission was nonetheless successful in obtaining from the respondent, 2a com 
mitment that it would not significantly alter the status quo without 30 days’ 
prior notice to the Commission during the pendency of the Commiission’s admin- 
istrative proceeding. The Commission should have specific legislative authority 
granting it the right to seek and obtain injunctions upon proper showing: it 
should not be forced to rely upon the charity of the respondents in proceeding 
before it. 


19425 
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The Federal Trade Commission seeks authorization analogous but not iden- 
tical to that now possessed by the Department of Justice under section 15 of the 
Clayton Act which permits the Attorney General to seek injunctive relief in the 
Federal courts. Under the provision proposed at page 17 of the draft bill, the 
Commission would be authorized to apply to an appropriate district court, and 
the court, upon proper showing, would be empowered to enter a temporary in- 
junction or restraining order pending issuance of complaint and completion of 
the Commission’s administrative proceeding. This authorization is similar to 
that given to the Federal Trade Commission in certain cases under section 13 
of the Federal Trade Commission Act. 

The draft bill would permit the Federal Trade Commission to institute pro- 
ceedings to prevent a merger or to preserve the status quo or, as was done in 
the recent Brown Shoe Co. case, to see to it that a merger is conducted in such 
a way as to preserve the possibility of an effective divestiture order upon the 
conclusion of the case. The Brown court decision is very similar to the stipula- 
tion executed by the Commission and A. G. Spalding & Bros., Inc., a month 
earlier. 

4. PROVISION FOR MORE EFFECTIVE RELIEF 


Recommendation for legislation authorizing remedies in addition to divestiture 
was made by the former Chairman Howrey in letter of June 16, 1955, to the 
Judiciary Committee of the House of Representatives and a legislative provision 
recommended by Mr. Howrey was thereafter incorporated in H. R. 7229, intro- 
duced July 11, 1955; S. 3341, introduced March 1, 1956; and H. R. 9781, intro- 
duced March 6, 1956. 

The Commission believes that section 11 of the Clayton Act should be 
amended in a manner that would permit the Commission to adopt an appropriate 
remedy fitting the facts in each case. An order of divestiture alone may not be 
sufficient. The Commission should have the means to provide for divestiture in 
a manner which promises to recreate an effective competitive entity. The draft 
submitted herewith incorporates at page 6 language which is believed to be pref- 
erable to that found in H. R. 7229, S. 3341, and H. R. 9781. This provision 
would authorize the Commission to order divestiture “in such manner and 
under such conditions as will effectuate the purposes of section 7 of this act.” 


5. FINALITY OF CEASE AND DESIST ORDERS UNDER THE CLAYTON ACT 


The last proposed amendment relates to the finality of orders issued under the 
Clayton Act. The Commission strongly recommends that section 11 of the Clay- 
ton Act be amended to provide that cease and desist orders issued by the Com- 
mission under said act shall become final in the same manner and shall be subject 
to the same penalties as orders issued under the Federal Trade Commission Act. 

The Federal Trade Commission believes this legislation is most urgently 
needed and it is the view of the Commission that the Clayton Act will remain 
an incomplete piece of legislation until this amendment is enacted. Recognizing 
this urgent need, the President in the Economic Report to Congress, supported 
automatic finalization of Federal Trade Commission orders under the Clayton 
Act. 

This amendment would put teeth into Clayton Act orders. It would eliminate 
the laborious, time-consuming, and very expensive procedures now required before 
a Clayton Act order becomes final. Without such amendment effective enforce- 
ment of the Clayton Act labors under heavy hardships. At present, in addition 
to proof of the violations of the Clayton Act necessary as a basis for a cease and 
desist order, the Commission must prove a second violation of the act before it 
can obtain a court order commanding obedience to the Commission’s order to 
cease and desist. Only then, if the respondent violates the act a third time does 
he become subject to actual penalty. 

Similar legislation has been urged by the Commission for approximately 20 
years. The need for the change, however, became even more pressing in 1952 
when the Supreme Court decided Federal Trade Commission v. Ruberoid (343 
U. S. 470), holding that the courts are without authority to issue an order com- 
manding obedience to the Commission’s order under the Clayton Act until the 
Commission has established violations of the order. Commenting on this holding, 
Justice Jackson stated in dissent, “I see no real sense, when the case is already 
before the Court and is approved, in requiring one more violation before its 
obedience will be made mandatory on pain of contempt” (348 U. S. 470, 494). 

It is the Commission’s belief that legislation providing automatic finality of 
orders will serve greatly to increase the antitrust effectiveness of the Clayton 
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Act. Proposed draft of amended section 11 appears at pages 4 to 16 of the draft 
hill. 


CONCLUSION 


Since the submission to Congress of its Report on Corporate Mergers and 
Acquisitions in May of 1955, the Federal Trade Commission has been engaged 
n a study of the effectiveness of the Clayton Act. This study was prompted not 
mly by congressional requests for comments on bills pending before both Houses 
if Congress but by the Commission’s own experience which had underscored a 
need for legislation amending the Clayton Act. 

As noted above, amendatory legislation is required for adequate enforcement 
of section 7 of the so-called Anti-Merger Act. During the past 11 months, the 
Commission has issued 5 merger complaints, making a total of 8 now pending. 
In addition, other recommended complaints are before the Commission for action. 
Yet, despite this record of increasing activity in the merger field, experience 
ias convinced us that we are working with an inadequate law. It has become 
lear to us that truly effective administration of the Anti-Merger Act requires 
—_ the Commission be properly informed and that, having been informed, it 

e furnished with means which would enable it to take effective action. 

No less important to the Commission is the provision which would make 
(‘layton Act orders final in the same manner that orders issued under the 
Federal Trade Commission Act become final. Enactment of this legislative pro- 
posal, which has been sought by the Commission for more than 20 years, would 
~erve to make the Clayton Act a much more efficient instrument to accomplish 
ts dual purpose of preventing unlawful restraints of trade and promoting 
fair competition. 

The Commission earnestly hopes that your committee and the Congress will 
xive early attention to this much needed legislation. 

By direction of the Commission. 


JOHN W. GwyNNE, Chairman. 


Commissioner Mason concurs in the foregoing recommendation except insofar 
as the proposal to give finality to Clayton Act orders is in conflict with his 
minority statement of section 11 of the Clayton Act contained in the Commis- 
sion’s 1951 Annual Report to Congress. 

N. B.—Pursuant to regulations, this draft bill was submitted to the Bureau 
of the Budget on March 20, 1956, and by letter of April 20, 1956, the Commission 
was advised that there would be no objection to the submission of the draft 
bill to the committee. 

RospertT M. ParrisH, Secretary. 


4 BILL To amend sections 7, 11, and 15 of the Clayton Act to provide for application of 
the Act to mergers where either the acquiring or acquired corporation is in commerce 
prior notification of certain mergers, more effective relief in merger cases, finality of 
orders, premerger injunctions, and for other purposes 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That sections 7, 11, and 15 of the Act entitled 
“An Act to supplement existing laws against unlawful restraints and monopolies, 
and for other purposes,” approved October 15, 1914 (38 Stat. 731, 734, and 735, as 
amended, 15 U. S. C. 18, 21, and 25) are amended as follows: 

SecTIon 1. That section 7 of said Act is amended by striking the first, second, 
and third paragraphs and inserting in lieu thereof the following paragraphs: 

“That no corporations shall acquire, directly or indirectly, the whole or any 
part of the stock or other share capital and no corporation subject to the jurisdic- 
tion of the Federal Trade Commission shall acquire, directly or indirectly, the 
whole or any part of the assets of another corporation, where either corporation 
is engaged in commerce, where in any line of commerce in any section of the 
country, the effect of such acquisition, of such stock or assets, or the use of such 
stock by the voting or granting of proxies or otherwise, may be substantially 
to lessen competition, or to tend to create a monopoly. 

“No corporation subject to the jurisdiction of the Federal Trade Com- 
mission shall acquire, directly or indirectly, the whole or any part of the 
stock, other share capital or assets of any other corporation, where either 
corporation is engaged in commerce, where the combined capital, surplus and 
undivided profits of the acauiring and the acquired corporations are in excess 
of $10,000,000 until 90 days after delivery to the Commission and to the Attor- 
ney General of notice of the proposed acquisition. This notice shall contain 
such information concerning the organization, business and operations of the 
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acquiring and acquired corporations as the Federal Trade Commission, after 
consultation with the Attorney General, may be regulation prescribe. The par- 
ties shall furnish, within 50 days after request therefor, such additional relevant 
information as may be required by the Federal Trade Commission or the Attor- 
ney General. Any corporation failing to give the notice or to furnish the 
required information shall be subject to a penalty of not less than $5,000 hor 
more than $50,000, which may be recovered in a civil action brought by the 
Attorney General. Failure by the Federal Trade Commission or the Attorney 
General to interpose objection to such acuisition within the 90-day period shail 
not bar the institution at any time of any action or proceeding with respect 
to such acquisition under any provision of law. The Federal Trade Com- 
mission and the Attorney General may, in appropriate cases, jointly waive all or 
any part of the aiting requirement. 

“The preceding paragraph shall not apply to corporations purchasing stock 
solely for investment when the stock acquired or held does not exceed 5 per 
centum of the outstanding stock or other share capital of the corporation in 
which the investment is made; nor to the acquisition by one corporation of 
the assets of any other corporation if such assets consist entirely of stock in 
trade sold or held for sale by a corporation in the regular and continuing course 
of business. or do not equal more than 5 per centum of the capital, surplus and 
undivided profits of either the acquired or acquiring corporation, or the sum 
of $5,000,000. 

“Except for the provisions of the two preceding paragraphs this section shall 
not apply to corporations purchasing stock solely for investment and not using 
the same by voting or otherwise to bring about, or in attempting to bring 
about, the substantial lessening of competition. Nor shall anything contained 
in this section prevent a corporation engaged in commerce from causing the 
formation of subsidiary corporations for the actual carrying on of their imme- 
diate lawful business, or the natural and legitimate branches or extensions 
thereof, or from owning and holding all or a part of the stock of such subsidiary 
corporations, for the actual carrying on of their immediate lawful business, or 
the natural and legitimate branches or extensions thereof, or from owning and 
holding all or a part of the stock of such subsidiary corporations, when the 
effect of such formation is not substantially to lessen competition.” 

Sro. 2. That section 11 of said Act is amended to read as follows: 

“Sec, 11. (a) That authority to enforce compliance with sections 2, %, 7, 
and & of this Act by the persons respectively subject thereto is hereby vested in 
the Interstate Commerce Commission where applicable to common carriers sub- 
ject to the Interstate Commerce Act. as amended; in the Federal Communica 
tions Commission where applicable to common carriers engaged in wire or radio 
communication or radio transmission of energy ; in the Civil Aeronautics Board 
where applicable to air carriers and foreign air carriers subject to the Civil 
Aeronautics Act of 1988: in the Federal Reserve Board where applicable to banks, 
banking associations, and trust companies; and in the Federal Trade Commis- 
sion where applicable to all other character of commerce, to be exercised as 
follow S: 

“(}) Whenever the Commission or Board vested with jurisdiction thereof shall 
have reason to believe that any person is violating or has violated any of the 
provisions of sections 2, 3, 7. and 8 of this Act, it shall issue and serve upon such 
person and the Attorney General a complaint stating its charges in that respect, 
and containing a notice of a hearing upon a day and at a place therein fixed at 
least 30 days after the service of said complaint. The person so complained of 
shall have the right to appear at the place and time so fixed and show cause why 
an order should not be entered by the Commission or Board requiring such person 
to cease and desist from the violation of the law so charged in said complaint. 
The Attorney General shall have the right to intervene and appear in said pro- 
ceedng and any person may make application, and upon good cause shown may 
he allowed by the Commission or Board, to intervene and appear in said proceed- 
ing by counsel, or in person, The testimony in any such proceeding shall be re- 
duced to writing and filed in the office of the Commission or Board. If upon such 
hearing the Commission or Board, as the case may be, shall be of the opinion 
that any of the provisions of said section have been or are being violated, it shall 
make a report in writing, in which it shall state its findings as to the facts, and 
shall issue and cause to be served on such person an order requiring such person 
to cease and desist from such violations, and divest itself of the stock, or other 
share capital, or assets held in such manner and under such conditions as will 

effectuate the purposes of section 7 of this Act, or rid itself of the directors 











LEGISLATION AFFECTING CORPORATE MERGERS 469 


chosen contrary to the provisions of section 8 of this Act, if any there be, in the 
manner and within the time fixed by said order. 

“(e) Until a transcript of the record in such hearing conducted by the Inter 
state Commerce Commission, the Federal Communications Commission, the Civil 
Aeronautics Board, or the Federal Reserve Board shall have been filed in a 
United States court of appeals, as hereinafter provided, such Commission or 
soard may at any time, upon such notice, and in such manner as it shall deem 
proper, modify or set aside, in whole or in part, any report or any order made 
or issued by it under this section. 

“(d) Until the expiration of the time allowed for filing a petition for review 
of an order issued by the Federal Trade Commission under this section, if no 
such petition has been duly filed within such time, or, if a petition for review has 
been filed within such time then until the transcript of the record in the proceed 
ing has been filed in a United States court of appeals, as hereinafter provided, 
the Federal Trade Commission may at any time, upon such notice and in such 
manner as it shall deem proper, modify or set aside, in whole or in part, any 
report of any order made or issued by it under this section. After the expiration 
of the time allowed for filing a petition for review of an order issued by the 
Federal Trade Commission under this section, if no such petition has been duly 
filed within such time, the Federal Trade Commission may at any time, after 
notice and opportunity for hearing, reopen and alter, modify, or set aside, in 
whole or in part, any report or order made or issued by it under this section, 
whenever in the opinion of the Federal Trade Commission conditions of fact or of 
law have so changed as to require such action or if the public interest shall so 
require: Provided, however, That a person subject to a report or order of the 
Federal Trade Commission entered after such a reopening may, within 60 days 
after service upon him of said report or order, obtain a review thereof in the 
appropriate United States court of appeals, in the manner provided in subsection 
(f) of this section. 

“(e) If any person subject to such order of the Interstate Commerce Com- 
mission, the Federal Communications Commission, the Civil Aeronautics Board, 
or the Federal Reserve Board fails or neglects to obey said order while the same 
is in effect, such Commission or Board may apply to the United States court of 
appeals within any circuit where the violation complained of was or is being 
committed or where such person resides or carries on business, for the enforce- 
ment of its order, and shall certify and file with its application a transcript of 
the entire record in the proceeding, including all the testimony taken and the 
report and order of such Commission or Board. Upon such filing of the applica- 
tion and transcript, the court shall cause notice thereof to be served upon such 
person, and thereupon shall have jurisdiction of the proceeding and of the ques- 
tion determined therein, and shall have power to make and enter upon the 
pleadings, testimony and proceedings set forth in such transcript a decree affirm- 
ing, modifying, or setting aside the order of such Commission or Board. The 
findings of such Commission or Board as to the facts, if supported by substantial 
evidence, shall be conclusive. Any person required by such order of such Com- 
mission or Board to cease and desist from a violation charged may obtain a 
review of such order in said United States court of appeals by filing in the court 
a written petition praying that the order of such Commission or Board be set 
aside. A copy of such petition shall be forthwith served upon such Commission 
or Board, and thereupon such Commission or Board forthwith shall certify and 
file in the court a transcript of the record as hereinbefore provided. Upon the 
tiling of the transcript the court shall have the same jurisdiction to aflirm, set 
aside, or modify the order of such Commission or Board as in the case of an 
application by such Commission or Board for the enforcement of its order, and 
the findings of such Commission or Board as to the facts, if supported by sub- 
stantial evidence, shall in like manner be conclusive. 

“(f) Any person required by such order of the Federal Trade Commission to 
cease and desist from a violation charged may obtain a review of such order 
in the United States court of appeals, within any circuit where the violation 
complained of was or is being committed or where such person resides or carries 
on business, by filing in the court, within 60 days from the date of the service 
ef such order, a written petition praying that the order of the Federal Trade 
Commission be set aside. A copy of such petition shall be forthwith served 
upon the Federal Trade Commission, and thereupon the said Commission forth- 
with shall certify and file in the court a transcript of the entire record in the 
proceeding, including all the evidence taken and the report and order of the 
Commission. Upon such filing of the petition and transcript, the court shall 











470 LEGISLATION AFFECTING CORPORATE MERGERS 


have jurisdiction of the proceeding and of the question determined therein, and 
shall have power to make and enter upon the pleadings, evidence, and proceed- 
ings set forth in such transcript a decree affirming, modifying, or setting aside 
the order of the Federal Trade Commission, and enforcing the same to the 
extent that such order is affirmed, and to issue such writs as are ancillary to 
its jurisdiction or are necessary in its judgment to prevent injury to the public 
or to competitors pendente lite. The findings of the Federal Trade Commission 
as to the facts, if supported by substantial evidence, shall be conclusive. To 
the extent that an order of the Federal Trade Commission is affirmed, the court 
shall thereupon issue its own order commanding obedience to the terms of such 
order of the said Commission. 

“(¢) If either party to a proceeding before a United States court of appeals 
brought pursuant to subsections (e) or (f) of this section shall apply to the court 
for leave to adduce additional evidence, and shall show to the satisfaction of the 
court that such additional evidence is material and that there were reasonable 
grounds for the failure to adduce such evidence in the proceeding before the 
Commission or Board, the court may order such additional evidence to be taken 
before the Commission or Board and to be adduced upon the hearing in such 
manner and upon such terms and conditions as to the court may seem proper. 
The Commission or Board may modify its findings as to the facts, or make new 
findings, by reason of the additional evidence so taken, and it shall file such 
modified or new findings, which, if supported by substantial evidence, shall be 
conclusive, and its recommendations, if any, for the modification or setting aside 
of its original order, with the return of such additional evidence. 

“(h) Except as provided in subsection (p) of this section, the jurisdiction 
of the United States court of appeals to affirm, enforce, modify, or set aside 
orders of the Commission or Board referred to in subsection (a) of this section 
shall be exclusive. The judgment and decree of the court shall be final, except 
that the same shall be subject to review by the Supreme Court upon certiorari as 
provided in section 1254 of title 28, United States Code. Such proceedings in 
the United States court of appeals shall be given precedence over cases pending 
there in, and shall be in every way expedited. No order of the Commission or 
Board or judgment of the court to enforce the same shall in anywise relieve or 
absolve any person from any liability under the antitrust Acts. 

“(i) Complaints, orders, and other processes of the Commission or Board 
referred to in subsection (a) of this section may be served by anyone duly 
authorized by the Commission or Board, either (1) by delivering a copy thereof 
to the person to be served, or to a member of the partnership to be served, or to the 
president, secretary, or other executive officer or director of the corporation to be 
served; or (2) by leaving a copy thereof at the principal office or place of business 
of such person; or (3) by registering and mailing a copy thereof addressed to 
such person at his principal office or place of business. The verified return by 
the person so serving said complaint, order, or other process setting forth the 
manner of said service shall be proof of the same, and the return post-office 
receipt for said complaint, order, or other process registered and mailed as 
aforesaid shall be proof of the service of the same. 

““(j) An order of the Federal Trade Commission issued pursuant to this section 
shall become final— 

“(1) Upon the expiration of the time allowed for filing a petition for 
review, if no petition has been duly filed within such time; but the Commis- 
sion may thereafter modify or set aside its order to the extent provided in 
the last sentence of subsection (d) ; or 

“(2) Upon the expiration of the time allowed for filing a petition for 
certiorari, if the order of the Commission has been affirmed, or the petition 
for review dismissed by the court of appeals, and no petition for certiorari 
has been duly filed; or 

“(3) Upon the denial of a petition for certiorari, if the order of the 
Commission has been affirmed or the petition for review dismissed by the 
court of appeals; or 

“(4) Upon the expiration of 30 days from the date of issuance of the 
mandate of the Supreme Court, if such Court directs that the order of the 
Commission be affirmed or the petition for review dismissed. 

“(k) If the Supreme Court directs that the order of the Federal Trade Com- 
mission be modified or set aside, the order of the Commission rendered in accord- 
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ance with the mandate of the Supreme Court shall become final upon the 
expiration of 30 days from the time it was rendered, unless within such 30 days 
either party has instituted proceedings to have such order corrected to accord 
with the mandate, in which event the order of the Commission shall become 
final when so corrected. 

“(1) If the order of the Federal Trade Commission is modified or set aside 
by the court of appeals and if (1) the time allowed for filing a petition for 
certiorari has expired and no such petition has been duly filed, or (2) the petition 
for certiorari has been denied, or (3) the decision of the court has been affirmed 
by the Supreme Court, then the order of the Commission rendered in accordance 
with the mandate of the court of appeals shall become final on the expiration 
of 30 days from the time such order of the Commission was rendered, unless 
within such 30 days either party has instituted proceedings to have such order 
corrected so that it will accord with the mandate, in which event the order of 
the Commission shall become final when so corrected. 

“(m) If the Supreme Court orders a rehearing; or if the case is remanded 
by the court of appeals to the Federal Trade Commission for a rehearing, and 
if (1) the time allowed for filing a petition for certiorari has expired, and no 
such petition has been duly filed, or (2) the petition for certiorari has been denied, 
or (3) the decision of the court has been affirmed by the Supreme Court, then the 
order of the Commission rendered upon such rehearing shall become final in the 
same manner as though no prior order of the Commission had been rendered. 

“‘(n) As used in this section the term ‘mandate,’ in case a mandate has been 
recalled prior to the expiration of 30 days from the date of issuance thereof, 
means the final mandate. 

“(o) Any person who violates an order of the Federal Trade Commission issued 
pursuant to this section, after such order has become final and while it is in 
effect, shall forfeit and pay to the United States a civil penalty of not more than 
$5,000 for each violation which shall accrue to the United States and may be 
recovered in a civil action brought by the United States. Each separate violation 
of such an order shall be a separate offense, except that in the case of a violation 
through continuing failure or neglect to obey a final order of the Federal Trade 
Commission, each day of continuance of such failure or neglect shall be 
deemed a separate offense. 

“(p) Whenever the Federal Trade Commission has reason to believe that 
any person is liable to a penalty under subsection (0) of this section, it shall 
certify the facts to the Attorney General, whose duty it shall be to cause appro- 
priate proceedings to be brought pursuant to the provisions of such subsection.” 

Sec. 3. That section 15 of said Act is amended by inserting after the first 
paragraph thereof the following paragraph: 

“Whenever the Federal Trade Commission has reason to believe 

“(1) That any corporation subject to its jurisdiction is acquiring or has 
acquired stock or assets of another corporation in violation of the provisions 
of section 7 of this Act, and 

“(2) That the enjoining of such acquisition or the maintenance of the 
status quo after acquisition pending the issuance of a complaint or the com- 
pletion of proceedings pursuant to a complaint by the Commission under this 
section and until such complaint is dismissed by the Commission or set aside 
by the court on review, would be to the interest of the public, 

the Commission, by any of its attorneys designated by it for such purpose, may 
bring suit in a district court of the United States to prevent and restrain violation 
of section 7 of this Act or to require maintenance of the status quo. Any such 
suit may be brought in any district in which the acquiring or the acquired corpora- 
tion resides or transacts business. Upon proper showing, a temporary injunction 
or restraining order shall be granted without bond. In any case where injunction 
or restraining order is granted under this paragraph, the Federal Trade Com- 
mission shall proceed as soon as may be to the issuance of the complaint and to 
the hearing and determination of the case.” 

Sec. 4. That in case of an order by the Federal Trade Commission issued 
pursuant to section 11 of said Act of October 15, 1914, served on or before the 
date of the enactment of this Act, the 60-day period referred to in subsection (f) 
of said section 11, as amended by this Act, shall begin on the date of the enactment 
of this Act. 
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(Letter dated May 22, 1956, from the Civil Aeronautics Board, is as 
follows:) 


Hon. Josepn C. O’MATIONEY, 
Acting Chairman, Subcommittee on Antitrust and Monopoly, Committee on 
the Judiciary, United States Senate, 
Washington, D.C. 

DEAR SENATOR O'’MAnonry: This is in reply to your request for a report on 
H. R. 9424, S. 3341 and S. 3424, bills requiring prior notification of certain 
corporate mergers. 

The Board does not oppose the proposed legislation. On the other hand, it is 
the opinion of the Board that however necessary and beneficial amendatory 
legislation of this type may be in other areas, the legislation is not required for 
effective control of the acquisition of the stock or assets of air carriers subject 
to the Civil Aeronautics Act of 19388. 

Section 408 (a) of the Civil Aeronautics Act (49 U. S. C. 488) provides as 
follows: 

“It shall be unlawful, unless approved by order of the Board as provided in this 
section—— 

“(1) For two or more air carriers or for any air carrier and any other 
common carrier or any person engaged in any other phase of aeronautics, to 
consolidate or merge their properties, or any part thereof, into one person for 
the ownership, management, or operation of the properties theretofore in 
separate ownerships : 

“(2) For any air carrier, any person controlling an air carrier, any other 
conimon carrier or any person engaged in auy other phase of aeronautics to 
purchase, lease or contract to operate the properties, or any substantial part 
thereof, of any air carrier ; 

“(3) For any air carrier or person controlling an air carrier to purchase, 
lease, or contract to operate the properties, or any substantial part thereof, 
of any person engaged in any phase of aeronautics otherwise than as an air 
carrier ; 

“(4) For any foreign air carrier or person controlling a foreign air car- 
rier to acquire control, in any manner whatsoever, of any citizen of the 
United States engaged in any phase of aeronautics ; 

“(5) For any air carrier or person controlling an air carrier, any other 
common carrier, or any person engaged in any other phase of aeronautics, 
to acquire control of any air carrier in any manner whatsoever ; 

“(6) For any air carrier or person controlling an air carrier to acquire 
control, in any manner whatsoever, of any person engaged in any phase 
of aeronautics otherwise than as an air carrier; or 

“(7) For any person to continue to maintain any relationship estab- 
lished in violation of any of the foregoing subdivisions of this subsection.” 

Section 408 (b) provides that any person seeking approval of a consolidation, 
merger, purchase, lease, operating contract, or acquisition of control specified 
in subsection (a) shall file an application with the Board. It further provides 
that the Board shall give notice of such application and shall hold public hear- 
ings before entering any order approving or disapproving the transaction in 
accordance With the standards prescribed by the subsection. Section 408 (e) 
vests power in the Board to investigate to determine whether any person is 
violating any provision of section 408 (a) and if it finds after hearing that 
such violation exists to require such action as may be necessary to prevent 
further violation. Section 414 relieves from the operation of the antitrust laws 
persons affected by an order made under section 408 insofar as may be necessary 
to enable such person to do anything authorized, approved, or required by such 
order. 

In view of the board scope of the foregoing provisions of the Civil Aeronauties 
Act, it is difficult to visualize an acquisition involving air carriers, or an air 
earrier and one of the other persons enumerated in section 408, which could 
have any significant impact on competition and that would fall within the 
purview of the advance notice requirements of the legislation, that would not 
also be subject to the advance approval requirements of section 408. Similarly, 
in the light of procedures specified by section 40S (b), which include the re- 
quirement of notice and public hearing, and of the necessity of developing an 
adequate record to serve as the basis for a decision on the merits of the 
application, it seems clear that normally the time elapsing between the filing 
of an application for approval under section 408 and the date of the Board’s 
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decision would exceed considerably the 90-day waiting period specified in the 
proposed legislation and that the information developed at the hearing before 
the Board would be as comprehensive as that required to be submitted under 
he proposed legislation. It, therefore, appears that insofar as acquisitions in- 
volving air carriers, or air carriers and other persons described in section 
108 are concerned, the proposed legislation would largely duplicate existing 
requirements and would result merely in imposing on air carriers proposing to 
enter into transactions for the acquisition of stock or assets the requirement 
making duplicate submittals of information. 

There are only two respects in which it appears to the Board that the legisla- 
tion would materially alter existing requirements. First, it would by law require 
that the Attorney General, as well as the Board, be notified of proposed acquisi 
tions to which air carriers are parties. It is questionable, however, to what 
extent this is of real importance in view of the requirements of the Civil Aero- 
nautics Act for advance application for approval, notice and public hearing. 
In this connection, it might be pointed out that the Attorney General is free to 
petition to intervene in proceedings before the Board to become a party thereto, 
and to participate fully in the proceedings. In certain past Board cases involving 
applications for approval of proposed intercorporate transactions he has done so. 

Second, in a limited number of cases the requirement in the bills for advance 
notification of proposed acquisitions based upon the dollar values and _ per- 
centage relationships involved in the transaction might prevent the unlawful 
consummation of transactions without advance Board approval. As already 
indicated, the Board does not believe that the proposed legislation would embrace 
any transactions between air carriers that might have a significant effect upon 
competition that are not also subject to the Civil Aeronautics Act. On the other 
hand, it is always possible that a mathematical standard would prevent situations 
from arising of the kind that have faced the Board in an extremely limited 
number of instances in the past in which a carrier has failed to make application 
to the Board, contending that the transaction did not fall within the purview 
of section 408 and the Board has subsequently found that approval under the 
act was required. It is not necessary here to determine whether had the pro- 
posed legislation been in effect it would have covered the transactions that were 
consummated without Board approval, or to discuss the competitive situations 
that existed in the specific cases. The important point is that situations of this 
type have not been a problem of any magnitude in the case of air carriers and that 
the Board has not encountered the difficulty that appears to have been a major 
one in other fields of “unscrambling” the consummated transactions. As a prac- 
tical matter, it seems unlikely that any real problems of this nature will arise 
in the field of air transportation, particularly since the carriers have a definite 
incentive to seek prior Board approval both to avoid the expense and dislocations 
involved should the Board subsequently take jurisdiction and require them to 
purge themselves of the violation before it will undertake to pass upon the ques- 
tion of whether the transaction should be approved on the merits, and, in 
situations which may have competitive implications, to obtain the antitrust 
immunity that goes with Board approval. 

Should the Congress see fit to enact amendatory legislation of the type proposed, 
there is one matter in the pending bills affecting air carriers and air transporta- 
tion that the Board recommends be clarified. As the committee is aware, our air 
carriers are engaged in substantial reequipment programs involving the purchase 
of newer type aircraft for their own services and the sale of their existing fleets 
to other air carriers who find them suitable for their services. These transactions 
have no competitive implications; the purchaser acquires no element of control 
over the seller, and the seller is not relieved of any of his existing obligations to 
render the services specified in its certificate of public convenience and necessity. 
In many eases it may be desirable and important, for various reasons, to con- 
summate the transactions promptly, in which event the Board might either under- 
take an expedited hearing under section 408 of the act or exempt the carriers 
involved from the requirement of obtaining approval pursuant to section 408. 
The bills now before the committee specifically provide that the term “assets” 
shall not include stock in trade sold or held for sale by a corporation in the ordi- 
nary course of its business. We believe that aircraft sales of the nature outlined 
above are transactions of the type contemplated by the exception made in the 
bills. However, since in a strict sense an air carrier’s flight equipment could not 
be considered as its stock in trade, it would be desirable to make clear that the 
requirements are inapplicable to such sales. 
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Subject to clarification suggested above, the Board feels that the legislation, 
while unnecessary in relation to air transportation and to some extent duplica- 
tive of existing law, would not be inconsistent with the policies or objectives of 
the Civil Aeronautics Act and would not impair the ability of the Board to carry 
out its responsibilities under the act. 

The Bureau of the Budget has advised that there is no objection to the sub- 
mission of this report. 

Sincerely yours, 
(Signed) JAMeEs R. DURFEE, 
Chairman. 


(Letter dated May 23, 1956, from the Interstate Commerce Com- 
mission, is as follows :) 


Hon. JoserH C. O’MAHONEY, 
Acting Chairman, Subcommittee on Antitrust and Monopoly, 
Committee on the Judiciary, United States Senate, 
Washington 25, D. C. 


DEAR CHAIRMAN O'’MAHONEY: The letter of Mr. Donald P. McHugh, chief 
counsel and staff director of your subcommittee, dated May 17, 1956, requesting 
a statement of the Commission’s views by Wednesday, May 23, 1956, on an act, 
H. R. 9424, passed by the House of Representatives on April 16, 1956, and on a 
bill, S. 3424, introduced by Senator Watkins, both entitled “To amend the Clayton 
Act, as amended, by requiring prior notification of corporate mergers”, and also 
on a bill, S. 3341, introduced by Senator Sparkman (for himself and Senator 
Humphrey), “To amend the Clayton Act to prohibit certain bank mergers and 
provide for more effective enforcement thereof, and for other purposes”, has 
been given consideration by the Commission and I am authorized to submit the 
following comments: 

The three principal objectives of the aforementioned proposed measures ap- 
pear to be as follows: 

1. To extend the Clayton Act, which now applies only to corporations, to include 
“hanks, banking associations, and trust companies” ; 

2. To require 90 days prior notice to the Federal agency having jurisdiction in 
the matter under section 11 of the Clayton Act, and to the Attorney General, of 
all transactions involving the acquisition of stocks or other assets of another cor- 
poration where the combined capital, surplus, and undivided profits of the parties 
involved exceed $10 million (in S. 3341, where any party to the proposed trans- 
action has capital, surplus, and undivided profits of more than $1 million). An 
exception to this requirement excludes purchases of stock for investment when 
not exceeding 5 percent of the outstanding shares, and in the case of the acquisi- 
tion of assets, when the amount acquired does not exceed $5 million or 5 percent 
of the capital, surplus, and undivided profits of either the acquired or acquiring 
corporation ; 

3. To authorize the Federal Trade Commission under section 15 of the Clayton 
Act to enjoin any transaction by any corporation subject to its jurisdiction (by any 
corporation under the provisions of 8S. 3341) which may be in violation of section 
7 of the Clayton Act pending an investigation and determination of the matter by 
that agency. 

Our comments shall be confined largely to those features of the proposed bills 
which relate to carriers that are subject to our jurisdiction. 

Under the provisions of section 5 of the Interstate Commerce Act this Commis- 
sion is given exclusive jurisdiction over proposed consolidations, mergers, and 
acquisitions of control of carriers by railroad express companies, and sleeping- 
car companies subject to part I of that act; motor carriers subject to part II 
thereof, and water carriers subject to part III thereof. Relationships between 
freight forwarders and other carriers and persons are covered by section 411 of 
pat IV. Authority to enforce compliance with the provisions of section 7 of the 
Clayton Act, insofar as they apply to common carriers, is vested in this Commis- 
sion under section 11 thereof. 

Under section 5 of the Interstate Commerce Act, the standards prescribed and 
used in determining whether or not a proposed transaction, within the scope 
thereof, should be approved by the Commission are different from those used by 
the Department of Justice and other agencies in determining whether or not 
there have been any violations of the Clayton Act or other antitrust laws. This 
is necessarily so because a completely regulated industry is involved, which regu- 
lation in itself protects the public interest. In such transactions, the size alone 
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of the carriers is not important. The standard applied in considering such trans- 
actions is the effect on the public interest—will it provide better, more economical 
service to the public without affecting the competitive picture. We wish to point 
out that this legislation would affect the standards presently applied, and will 
divide jurisdiction over these matters through actual or potential interference by 
other Government agencies. We do not assume that this is the intent of the 
proposed legislation since we have not had our attention brought to it by the Inter- 
state and Foreign Commerce Committee. 

This Commission has is own staff for the investigation and development of 
records regarding matters subject to its jurisdiction. We are unable to see any 
reason for the proposed changes respecting the giving of notice and the furnish- 
ing of information where the proposed transaction involves carriers subject 
to our jurisdiction. In our opinion, such a requirement would place unnecessary 
burdens on the parties and would result in undue delays in the consideration by 
the Commission of proposed transactions coming within the purview of section 
») of the Interstate Commerce Act. It would also work a hardship on, and cause 
unnecessary expense to, the carriers if they were required to respond to requests 
for information from a number of Government agencies. 

At the present time, the Attorney General may intervene in proceedings before 
this Commission, including proceedings under section 5. The Commission wel- 
comes his views. Therefore, in the absence of a demonstrated need for legisla- 
tion of this nature we are of the view that it should not be enacted. We are 
unaware of any necessity therefor insofar as it would apply to carriers subject 
to our jurisdiction, and, in our opinion, to enact a measure which would have 
the effect of dividing jurisdiction over such matters between this Commission 
and other Government departments and agencies would be unnecessary for the 
protection of the public. 

If, however, any of these proposed measures should receive favorable consid- 
eration we urge that they be amended in several respects. The second para- 
sraph of section 1 of H. R. 9424 and S. 3424 would authorize this Commission, 
after consultation with, and with the approval of, the Attorney General, to 
establish procedures for the waiver of all or part of the waiting requirement, 
after notice is given, in appropriate cases. We recommend that the requirement 
for consultation with and approval by the Attorney General be eliminated from 
this provision at least insofar as it would apply to this Commission. Otherwise, 
the Commission’s hands may be tied in making prompt disposition of proceed- 
ings under section 5 of the Interstate Commerce Act. 

It is also noted that the third paragraph of section 1 of S. 3341 makes provi- 
sion for the giving of notice and the furnishing of information only to the 
Attorney General and the Federal Trade Commission. If this bill should be 
favorably considered, we recommend that it be amended so as to require that 
notice also be given to the Interstate Commerce Commission, and that there be 
included therein a provision similar to that found in H. R. 9424 and 8S. 3424, 
which would permit the waiver of all or part of the waiting requirements in 
appropriate cases but without the necessity of consulting with or obtaining the 
approval of the Attorney General. It is further recommended that there be 
eliminated from the third paragraph of section 1 of this bill the language which 
would require consultation with, and approval of, the Attorney General before 
the Commission could obtain additional information from the parties involved 
in proposed transactions. We strongly recommend against this and the afore- 
mentioned provision which would require consultation with, and the approval 
of, the Attorney General before the Commission would be permitted to take a 
particular course of action since it would place the Attorney General in a posi- 
tion to veto action which the Commission may deem appropriate in any given 
case. These provisions appear unnecessary, particularly since no abuses have 
arisen under the presently existing jurisdiction. 

Under section 1 (c) of S. 3341, the Federal Trade Commission would be given 
authority to seek an injunction restraining any act by any corporation, pending 
an investigation and determination of the matter, if it has reason to believe 
that such act would result in a violation of section 7 of the Clayton Act. We 
urge that this provision be amended so as to provide that the Federal Trade 
Commission may seek restraining orders only in those cases where it has reason 
to believe that there have been violations by corporations subject to its juris- 
diction. If this provision should be allowed to stand unchanged it would prob- 
ably result in overlapping and confusion with respect to matters of jurisdiction 
among the various government agencies. 
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At the time the Clayton Act was enacted, the Interstate Commerce Commis- 
sion had jurisdiction only over certain common carriers, principally common 
carriers by railroud. Since that time the Commission has been given jurisdiction 
over various other Common carriers, and also over contract carriers by motor 
vehicle aud by water. Nevertheless, section 11 of that act continues to confer 
upon the Commission jurisdiction. only over “common carriers subject to the 
Interstate Commerce Act.” While this language is deemed to be broad enough 
to include common carriers of every description, it fails to inelude contract 
carriers subject to the Interstate Commerce Act. It therefore appears that, 
under the present language of the statute, transactions involving contract car- 
riers coming within the purview of the Clayton Act would be under the jurisdic- 
tion of the Federal Trade Commission, while under section 5 of the Interstate 
Commerce Act this Commission would retain jurisdiction over common control 
as between contract carriers and as between contract carriers and common Car- 
riers. Inasmuch as this Commission has jurisdiction over various other activities 
and practices of contract carriers, and the issuance and transfer of permits 
authorizing operations thereof, there appears to be no good reason why this 
Commission should not also administer the Clayton Act with respect to contract 
carriers as well as with respect to common carriers. This would serve to avoid 
the possibility of conflicting requirements being imposed upon such carriers by 
the different agencies. We know of no proceeding involving contract motor or 
water carriers Which has been conducted by the Federal Trade Commission. It 
is recommended that the first paragraph of section 11 of the Clayton Act be 
amended so as to eliminate the word “common” in the clause, “where applicable 
to common carriers subject to the Interstate Commerce Act.” 

As we have pointed out, this Commission is charged with the responsibility 
for the administration and enforcement of the laws respecting the regulation of 
certain carriers including the administration of the provisions of the Clayton 
Act which these proposed measures would amend. The proposed amendments 
are, in our opinion, unnecessary and would only serve to delay action, subject 
the parties to a cumbersome procedure, and hamper the Commission in the dis- 
charge of its duties to the public. For these and the foregoing reasons we 
strongly urge that if any of the proposed measures should be enacted, this 
Commission be exempted from the application thereof. 

Respectfully submitted. 

(Signed) ANTHONY ARPATA, Chairman. 


(The memorandum from the Securities and Exchange Commission 
is as follows:) 


These bills would amend the first part of section 7 of the Clayton Act to provide 
for the giving of advance notice to the Attorney General in connection with 
certain acquisitions of stock or assets, which might be subject to the provisions 
of that section relating to monopolies. The last paragraph of section 7 (15 
U. 8. C., par. 18) now provides that— 

“Nothing contained in this section shall apply to transactions duly consum- 
mated pursuant to authority given by * * * the Securities and Exchange 
Commission in the exercise of its jurisdiction under section 79 of this title 
* * *” (the Public Utility Hoiding Company Act of 1935). 

The bills would not change this exemptive provision. While the provision 
is not entirely clear, we assume that the exemption is intended to apply to 
transactions consummated or to be consummated pursuant to the Public Utility 
Holding Company Act, so that such transactions would be exempt from the 
notice requirements that are proposed to be added to section 7. 

The Holding Company Act gives the Commission ample jurisdiction to prevent 
mergers or other combinations which might be detrimental to the public interest 
or the interests of investors or consumers. All registered holding companies 
and their subsidiaries must secure the Commission’s approval in order to acquire 
any securities or utility assets. Section 10 (¢c) (1) of the act provides that the 
Commission shall approve a proposed acquisition unless the Commission finds 
that “such acquisition will tend toward interlocking relations or the concentra- 
tien of control of public-utility companies, of a kind or to an extent detrimental 
to the public interest or the interest of investors or consumers ;”. 

Moreover, under section 10 (c) (2) the Commission may not approve a pro- 
posed acquisition of securities or utility assets which is detrimental to the 
earrying out of the provisions of section 11 (relating to the simplification of 
holding company systems) or an acquisition of securities or utility assets of a 
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public utility or holding company unless the Commission finds that such ac- 
quisition will serve the public interest by tending toward the economical and 
efficient development of an integrated public utility system. 

By definition, size is an element in the determination of an integrated public 
utility system. Under section 2 (a) (29) of the act, such a system must be 
“confined in its operations to a single area or region, in one or more States, not 
so large as to impair (considering the state of the art and the area or region 
affected) the advantages of localized management, efficient operation, and the 
effectiveness of regulation.” 

On the other hand, the act does not prohibit combinations if the result of 
such combinations is beneficial to the public interest. By the very nature of 
the utility industry, which is a regulated monopoly, combinations frequently 
are in the best interest of the public, provided that from the economic point of 
view operating economies are produced. In this connection section 30 of the act 
authorizes the Commission to make studies looking toward the combination of 
utility companies in the best interests of the public. 

The Commission believes that the exemption in section 7 of the Clayton Act for 
acquisitions consummated under the Holding Company Act is appropriate. The 
Commission suggests that it be made clear whether such acquisitions are in 
tended to be exempt also from the notice requirement now proposed to be added 
to section 7. 


(The letter with attached report dated May 23, 1956, from the Fed- 
eral Power Commission is as follows:) 
May 23, 1956. 
Re H. R. 9424, 8S. 3541, S. 5424, S4th Congress. 
DonALD P. McHven, Esq., 


Chief Counsel, Antitrust Subcommittee of the Senate Committee on the 
Judiciary, Washington, D. C. 


Dear Mr. McHvan: In response to the oral request made by Mr. Jesse Fried- 
man of your staff for a report on the above bills before May 23, we hand you 
herewith four copies of such a report. 

This Commission does not desire to be heard on the bills. 

Sincerely yours, 
JEROME K, KUYKENDALL, 


Chairman. 
{Enclosure No. 94416] 


FEDERAL PowER COMMISSION 


REPORT ON H. R. 9424 (As Iv PASSED THE Howse), S. 3341, S. 3424—Bri1s To 


AMEND THE CLAYTON AcT BY REQUIRING PRIOR NOTIFICATION OF CERTAIN 
MERGERS, ETc. 


These bills, which are similar insofar as they relate to the statutes adminis 
tered by this Commission, would amend section 7 of the Clayton Act by adding 
a requirement for 90 days prior notification of certain proposed mergers. The 
present section 7, by its last paragraph, provides that the section shall not apply 
to mergers “duly consummated pursuant to authority given by the * * * Federal 
Power Commission” among other agencies. We assume that the 90-day notice 
provision which these bills wou!d add to the earlier paragraphs of that section 
is not intended to apply to proposals of the described transactions where it would 
not apply after their consummation but there is a possible ambiguity in each 
of the bills in this respect. We recommend that the ambiguity be eliminated. 
This could be done by changing each of the bills so as to provide additionally 
for amending the last paragraph of section 7 as follows: 

Strike the first 15 words of the last paragraph of section 7, which now reads 
as follows: 

“Nothing contained in this section shall apply to transactions duly consum- 
mated pursuant to authority given” 

Substitute for the words so deleted the following: 

“Nothing in this section as amended shall apply to any transaction or pro- 
posed transaction which is required to be authorized” 

With the foregoing change the last paragraph of section 7 would read as 
follows: 
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“Nothing in this section as amended shall apply to any transaction or proposed 
transaction which is required to be authorized by the Civil Aeronautics Board, 
Federal Communications Commission, Federal Power Commission, Interstate 
Commerce Commission, the Securities and Exchange Commission in the exercise 
of its jurisdiction under section 79 of this title, the United States Maritime 
Commission, or the Secretary of Agriculture under any statutory provision 
vesting such power in such Commission, Secretary, or Board.” 


FEDERAL POWER COMMISSION, 
By JEROME K. KUYKENDALL, Chairman. 


(The letter dated May 22, 1956, from the Small Business Adminis- 
tration is as follows:) 


May 22, 1956. 
Hon. JosePH C. O’MAHONEY, 


Acting Chairman, Subcommittee on Antitrust and Monopoly, 
Committee on the Judiciary, United States Senate, 
Washington, D. C. 


Dear SENATOR O’MAHONEY: Mr. Donald P. McHugh, chief counsel of the Sub- 
committee on Antitrust and Monopoly, in his letter of May 17, 1956, has asked 
the views of the Small Business Administration on H. R. 9424, S. 3341, and 
S. 3424. 

The three bills in question amend the Clayton Act to prohibit certain bank 
mergers and to require prior notification of certain corporate mergers. H. R. 
9424, and S. 3424 appear to be identical. S. 3341 differs in its terms from the 
two former bills, but generally is similar in its effect. 

All three proposals amend the Clayton Act to make its provisions applicable to 
bank mergers. In addition, notice is required from certain corporations to 
appropriate Government agencies 90 days in advance of a proposed merger. The 
Clayton Act is also amended to provide that such merging companies must supply 
necessary and relevant information to the Government; and, further, that the 
Federal Trade Commission, as well as the Attorney General, may, when appro- 
priate, bring suit in the United States district court to restrain mergers or pro- 
posed mergers in violation of the Clayton Act. 

There appears to be substantial agreement that the object of this legislation 
is a desirable one. The report of the Attorney General’s National Committee To 
Study the Antitrust Laws, March 31, 1955, pointed out, on page 117, that the 
intent of section 7 of the Clayton Act is to cope with monopolistic tendencies in 
their incipiency well before they have attained such effects as will justify a 
Sherman Act proceeding. The Economic Report of the President, January 1956, 
recommended, among other things, that Congress amend the antitrust laws to 
extend Federal regulation to all mergers of banking institutions and to require 
advance notice of proposed mergers. It appears that, in general, the intention 
of these bills are in accord with the President’s recommendations and the aims of 
section 7 of the Clayton Act. 

Insofar as small business is concerned, to the extent that H. R. 9424, S. 3424, 
or S. 3341 facilitate the enforcement of section 7 of the Clayton Act, the inter- 
ests of small business will be served. We do not believe that small business 
will be affected adversely by the requirement of prior notice of mergers, re- 
gardless of whether such requirement is applied to merging concerns who have, 
in the aggregate, capital, surplus, and undivided profits of $1 million as is 
proposed in S. 3341, or $10 million. We note, however, that S. 3424 and H. R. 
9424 which contain the $10 million limitation also provide that the 90-day 
waiting period may be waived in appropriate cases. This would appear to be 
a useful provision, particularly if it were decided that the exemption to be ap- 
plied to the merging firms should be as low as $1 million. 

The Small Business Administration concurs with the objectives of the three 
bills under consideration. It takes no position with respect to the technical 
sufficiency of the proposed legislation. In this regard, as well as in such matters 
as the dollar amount of any exemption and the penalties to be provided in 
event of violation, SBA would be guided by the advice of the Department of 
Justice and the Federal Trade Commission, the agencies charged with the 
responsibility for enforcement of the Clayton Act. 

The Bureau of the Budget has no objection to the submission of this report- 

Sincerely yours, 


WENDELL B. BARNES, Administrator. 
’ 
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(Letter dated May 22, 1956, from the Department of Agriculture, is 
as follows:) 


May 22, 1956. 
Hon. JosepH C. O’MAHONEY, 
Acting Chairman, Subcommittee on Antitrust and Monopoly, Committee on 
the Judiciary, United States Senate. 

DEAR SENATOR O’MAHONEY: This is in response to the letter of May 17, 1956, 
from Donald P. McHugh, chief counsel, requesting a report from this Depart- 
ment on H. R. 9424, S. 3341, and 8S. 3424. 

H. R. 9424 and S. 3424 are similar bills and would amend sections 7 and 15 
of the Clayton Act, as amended. These bills would amend section 7 so as to 
require prior notification to Government agencies of certain corporate mergers. 
They would require such notifications to be made to the Interstate Commerce 
Commission by common carriers subject to the Interstate Commerce Act, as 
amended, the Federal Communications Commission by common carriers engaged 
in wire or radio communication or radio transmission of energy, the Civil 
Aeronautics Board by air carriers and foreign air carriers subject to the Civil 
Aeronautics Act of 1938, the Federal Reserve Board by banks, banking associa- 
tions, and trust companies, and the Federal Trade Commission by corporations 
engaged in all other character of commerce. H. R. 9424 and 8. 3424 would 
also amend section 15 of the Clayton Act, as amended, so as to authorize the 
Federal Trade Commission to obtain a temporary injunction restraining certain 
mergers by corporations subject to its jurisdiction pending administrative 
proceedings with reference thereto before the Commission. 

S. 3341 would amend sections 7 and 11 of the Clayton Act, as amended, and 
section 1905 of title 18 of the United States Code. The amendment of section 
7 would require the merger notifications to be made to the Attorney General and 
to the Federal Trade Commission. The bill would amend section 11 of the 
Clayton Act, as amended, so as to authorize the Federal Trade Commission to 
obtain a temporary injunction restraining certain mergers by any corporation 
pending administrative proceedings with reference thereto before the Commis- 
sion. §S. 3341 would also amend section 1905 of title 18 of the United States 
Code so as to make the provisions of such section applicable to the disclosure 
by employees of the United States of information contained in the required 
premerger reports. 

In 1950 section 7 of the Clayton Act was amended so as to prohibit, in addi- 
tion to monopolistic capital stock acquisitions, the monopolistic acquisition of 
the assets of a corporation by another corporation. Section 11 was amended to 
provide for the enforcement of the prohibitions of section 7 by the agencies 
referred to above in their respective fields. The Federal Trade Commission 
was designated to handle the enforcement work in connection with corporations 
not specifically regulated by the other agencies. 

The Department of Agriculture is particularly interested in these bills be- 
cause of their effect upon the regulation of the meat packing industry by the 
Secretary of Agriculture provided for by the Packers and Stockyards Act, 1921, 
as amended. Section 202 of the act contains comprehensive regulatory provi- 
sions relating to packers, prohibiting among other things packers from buying, 
selling, transferring, or receiving “any article for the purpose or with the 
effect of apportioning the supply * * * restraining commerce * * * creating a 
monopoly * * * manipulating or controlling prices * * *.” The act provides 
for administrative proceedings before the Secretary in connection with alleged 
violations and authorizes the issuance of cease-and-desist orders in appropriate 
cases. It was the intent of the Congress in passing the act, as expressed in 
section 406 (b) thereof, that meatpackers which previously had been subject to 
regulation by the Federal Trade Commission should be subject instead to the 
jurisdiction of the Secretary of Agriculture and that subsequent to the enact- 
ment of the statute the Commission should have no power or jurisdiction with 
respect to packers regulated under the act. 

We believe that packers should be subject to the same type of provisions with 
respect to mergers as are other corporations. While the Packers and Stockyards 
Act contains comprehensive provisions dealing with monopolistic acquisitions 
by packers, no provision in the statute requires premerger notifications to the 
Secretary by them, the act contains no specific divestiture authority, and no 
provision specifically authorizes proceedings by the Secretary for temporary 
injunctions in connection with mergers. 
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We believe it would be desirable to name the Secretary in the proposed amend- 
ments discussed above so that these provisions would be applicable to the juris- 
diction of the Secretary over packers. As presently drawn, the bills would 
seem to require the premerger notifications by packers to be made to the Federal 
Trade Commission which, as noted above, was specifically divested of jurisdic- 
tion over packers by the Packers and Stockyards Act. Moreover, section 11 by 
not providing for enforcement in the case of packers by the Secretary of Agri- 
culture creates a question as to jurisdiction between the Secretary of Agriculture 
and the Federal Trade Commission. 

In order to make the provisions with reference to mergers by packers uniform 
with those relating to other corporations and to clarify the jurisdictional matters 
in connection therewith, we recommend that the changes set forth in the attach- 
ment hereto be made in the bills. 

The Bureau of the Budget advises that there is no objection to the submission 
of this report. 

Sincerely yours, 
EarL L. Burz, Acting Secretary. 


PROPOSED CHANGES IN H. R. 9424 


1. Page 2, line 5, after the word “Commission” insert the phrase “, or the 
Secretary of Agriculture under title II of the Packers and Stockyards Act, 
1921, as amended (42 Stat. 159, as amended; 7 U. S. C. 181 et seq.).” 

2. Page 2, line 17, and page 3, lines 1 and 12, after the word “Board” insert 
the words “or Secretary”. 

3. Page 3, line 7, after the word “Commission,” insert the words “the Secretary 
of Agriculture,” 

4. Page 4, line 20, and page 5, line 17, after the word “Commission” insert 
the words “or the Secretary of Agriculture”. 

5. Page 4, line 22, delete the word “its” and insert the word “the” and after 
the word “jurisdiction” insert the phrase ‘of the Federal Trade Commission, 
or of the Secretary of Agriculture under title II of the Packers and Stockyards 
Act, 1921, as amended (42 Stat. 159, as amended; 7 U. S. C. 181 et seq.),”. 

6. Page 5, line 4, after the word “Commissioner” insert the words “or Secre- 
tary”. 

7. Page 5, lines 6 and 8, after the word “Commission” insert the words “or 
Secretary”. 

8. Page 5, line 8, delete the words “of its’’. 

9. Page 5, line 8, delete the word “it”? and insert the words “the Commission 
or the Secretary”. 

10. Add a new section 3 to read: 

“Sec. 8. (a) Section 11 of said Act is amended by inserting the phrase ‘in 
the Secretary of Agriculture where applicable to packers as defined in title II 
of the Packers and Stockyards Act, 1921, as amended (42 Stat. 159, as amended; 
7 U.S. C. 181 et seq.),’ immediately before the last phrase in the first paragraph 
of such section. 

*(b) Section 11 of such Act is further amended by inserting the words ‘or 
Secretary’ after the word ‘Board’ wherever such word appears in the section.” 








Proposed CHANGES IN S. 3424 


Changes similar to those recommended above in H. R. 9424 should be made 
in S. 3424. 


PROPOSED CHANGES IN S. 3341 





1. Page 2, line 1, after the word “Commission” insert the phrase “, or the 
Secretary of Agriculture under title II of the Packers and Stockyards Act, 1921, 
as amended (42 Stat. 159, as amended; 7 U. S. C. 181 et seq.).” 

2. Page 3, line 2, after the word “Commission” insert the phrase “, or to the 
Attorney General and to the Secretary of Agriculture if the corporation is 
subject to the jurisdiction of the Secretary under title II of the Packers and 
Stockyards Act, 1921, as amended,”. 

3. Page 3, line 4, after the word “Commission,” insert the phrase “, or to the 
Attorney General and to the Secretary of Agriculture as the case may be,”. 

4. Page 3, lines 5 and 13, and page 5, lines 2, 3, 4, and 6, after the word 
“Commission” insert the words “or the Secretary.” 

5. Page 4, line 19, after the word “Commission” insert the words “or the 
Secretary of Agriculture.” 
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6. Page 4, line 21, after the word “corporation” insert the phrase “subje 

the jurisdiction of the Federal Trade Commission, or of the Secretary of 
\griculture under title II of the Packers and Stockyards Act, 1921, as amended 
#2 Stat. 159, as amended; 7 U. S. C. 181 et seq.),”’ 
7. Page 5, line &, after the word “Commission” insert 

epartment of Agriculture.” 

S. Page 5, line 9, delete the word “it” and insert the wor 

the Secretary.” 

9. Add a new paragraph (d) to section 1 of the bill to read 

‘(d) (1) Section 11 of such act is amended by inserting the phrase ‘in the 
secretary of Agriculture where applicable to packers as defined in title Il of 
he Packers and Stockyards Act, 1921, as amended (42 Stat. 159, as amended: 
7 U. S.C. ISL et seq.),” immediately before the last phrase in the first paragraph 
f such section. 

“(2) Section 11 of such Act is further amended by inserting the words ‘or 
Secretary’ after the word ‘Board’ whereever such word appears in the section.” 

NoreE.—The following typographical errors have been noted: 

1. H. R. 9424—page 5, line 4, the word “Commissioner” should be “Com 
mission”. 

2. S. 3341—page 5, line 8, the word “to” should be “by” 


(The letter dated May 24,1956 from the Federal Communications 
(‘ommission is as follows:) 


May 24, 1956. 
Hon. DonaLp P. McHueu, 
Chief Counsel, Subcommittee on Antitrust and Monopoly, Conmittee on 
the Judiciary, United States Senate, Washington, D. C. 

DEAR Mr. McHuenu: In response to your letter of May 17, 1956, enclosed are 
che Commission’s comments on H. R. 9424, S. 3341, and S. 3424, bills to amend 
the Clayton Act to require prior notification of certain corporate mergers. 
Should you or your committee desire any additional information, the Commis- 
sion will be glad to furnish it. 

The Bureau of the Budget has advised us that it has no objection to the 
submission of these comments. 

Sincerely yours, 
GeorceE C. McCoNNAUGHEY, Chairman. 


COMMENTS OF THE FEDERAL COMMUNICATIONS COMMISSION ON H. R. 9424. S. 3341 
AND S. 3424. Brtts To AMEND THE CLAYTON ACT BY REQUESTING PRIOR NOTIFICA 
TION OF CORPORATE MERGERS 


H. R. 9424, already passed by the House and S. 5424, now before the Senate, 
are identical bills to amend sections 7 and 15 of the Clayton Act (15 U. 8S. C. 
pars. 18, 21) to require prior notification of certain corporate mergers. 

These bills would amend section 7 to require corporations proposing to acquire 
the stock or assets of another corporation, where the combined capital, surplus 
and undivided profits of the two corporations exceed $10 million to notify the 
appropriate regulatory agency and the Attorney General or in the Case of 
nonregulated corporations, the Federal Trade Commission and the Attorney 
General, 90 days in advance of the proposed transaction. 8S. 5341, a similar bill, 
would make prior notification to the Federal Trade Commission and the Attorney 
General mandatory in cases where either the acquiring or acquired corporation 
has capital, surplus, or undivided profits aggregating more than $1 million. In 
all three bills, the prior notification requirement is intended to cover, primarily, 
transactions which are in essence a merger or its equivalent. In order to insure 
notification of all such transactions the third paragraph of the bill provides 
that although notification is not required from a corporation purchasing stock 
solely for investment, or in the ordinary course of its business, such purchases 
will be subject to the notification requirement if the stock acquired or held 
exceeds 5 percent of the outstanding stock or other share capital of the corpo- 
ration in which the investment is made, or if the assets acquired equal more 
than $5 million or more than 5 percent of the capital, surplus, and undivided 
profits of either the acquired or acquiring corporation, whichever is less. 

The last paragraph of section 7 of the Clayton Act is unchanged by any of the 
pending legislation. It provides: 

“Nothing contained in this section shall apply to transactions duly consum- 
mated pursuant to authority given by the * * * Federal Communications Com- 
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mission * * * under any statutory provisions vesting such power in (such) 
Commission * * *” 

Section 310 (b) of the Communications Act of 1984 makes mandatory prior 
Commission approval of the transfer of control of any corporation holding any 
type of radio permit or license. Therefore, the proposed legislation would not af- 
fect the jurisdiction of the Commission or present procedures with respect to 
transfers of corporate stock which amount to transfers of radio license control. 
The only effect of the proposed legislation on corporations regulated by the Com- 
mission would be to require prior notification to the Federal Trade Commission 
and the Attorney General of transfers which do not amount to changes in con- 
trol, but which do come within the standards set up by the 5-percent $5 million 
clause, or, pursuant to S. 3341, the $1 million standard. 

The proposed amendment may, however, raise some difficulties when applied 
to common earriers subject to the jurisdiction of the Commission. At the pres- 
ent time, telephone companies subject to the Communications Act, may, pur- 
suant to section 221 (a), in their discretion, make application for authority to 
acquire the whole or any part of another telephone company. If such an 
application is made, section 221 (a) makes mandatory a public hearing by the 
Commission; if the Commission is satisfied that the proposed acquisition will 
serve the public interest, “ * * * it shall certify to that effect; and thereupon 
any act or acts of Congress making the proposed transaction unlawful shall 
not apply. * * *” Inasmuch as the three bills now being considered by Con- 
gress require prior notification and at the same time provide no real guaranty 
of protection against the operation of the antitrust laws, it would appear that 
the most expedient way for telephone companies acquiring stock in, or the as- 
sets of, other telephone companies to gain maximum protection from liability 
under the antitrust laws would be to make application for 221 (a) certificates 
under the Communications Act. It would also appear that the number of 221 
(a) hearings would increase, resulting in an increase in the workload of the 
present Commission staff. If this possibility should materialize, the Com- 
mission might, in the future, require additional funds and staff. The Commis- 
sion has long been of the opinion that mandatory public hearings pursuant to 
section 221 (a) are unnecessary, and has recommended an amendment to that 
section which would require public hearings only in cases in which the Commis- 
sion determines that the public interest would be served thereby. The Com- 
mission is of the opinion that particularly if the Congress favors the passage of 
these proposed amendments to section 7 of the Clayton Act, the Commission’s 
suggested amendment to section 221 (a) of the Clayton Act would be most 
helpful. 

The amendment to section 15 of the Clayton Act authorizes the Federal Trade 
Commission to file suit in the United States district court, before a merger is 
consummated, to prevent violations of section 7 and also to seek maintenance 
of the status quo after the merger has been completed. This amendment does 
not appear to affect the jurisdiction of this Commission in any way. 

In conclusion, except for the reservations indicated above with respect to 
the possible effect of this proposed legislation on the application of section 
221 (a) of the Communications Act of 1934, the Commission has no objection 
to the three bills under consideration. They involve questions of national 
policy which should be resolved by the Congress. 


(A letter dated May 22, 1956 from the National Association of 
Motor Bus Operators, with attached statement is as follows :) 


Hon. Josepn C. O’MAHONEY, 
Acting Chairman, Subcommittee on the Judiciary, 
United States Senate, Washington, D. C. 


DEAR SENATOR O’MAHONEY: We are grateful for the opportunity to express 
the views of the association on H. R. 9424, S. 3341 and S. 3424, the premerger 
notification bills pending before your subcommittee. Since our comments are 
limited to what we believe to be a single, serious and common defect in each of 
these bills, we have determined that, rather than to present them through a wit- 
ness and thereby impose upon the time of your subcommittee, we would submit 
the enclosed statement. 

We respectfully request that it be incorporated into the record of the hearings. 

Very truly yours, 
Avueust W. KOEHLER, 
Secretary-M anager. 
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STATEMENT OF THE NATIONAL ASSOCIATION OF MoTor Bus OPERATORS LePore 
SUBCOMMITTEE ON ANTITRUST AND MONOPOLY OF THE SENATE (OMMITTEE ON 
JUDICIARY 


The National Association of Motor Bus Operators serves as the national trade 
association for the intercity motorbus industry. Directly, or through affiliated 
State associations, the association represents the great majority of companies 
engaged in transporting passengers by motorbus to, from, and between cities and 
towns and between points on rural highways. We make this statement in op 
position to the extension of coverage of the premerger notification bills pending 
before the subcommittee (H. R. 9424, S. 3341 and 8. 3424) to companies subject 
to the jurisdiction of regulatory agencies, and in particular, to the jurisdiction 
of the Interstate Commerce Commission. It is our position that because of the 
detailed regulatory scheme provided by the Interstate Commerce Act and imple 
mented by the Commission’s published regulations, there is no need or justifica 
tion for any additional form of advance notification to either the Attorney 
General or the ICC of corporate acquisitions in the motor-carrier industry, 

Parenthetically, we note that no reference to notification by regulated i: 
dustries was contained in the bills originally considered by the Antitrust Sub 
committee of the Committee on the Judiciary in the House of Representatives 
No doubt for that reason, no representative from these industries appeared to 
testify at the hearings before the House committee, nor was the view of any 
Government agency, other than the Antitrust Division and FTC, solicited or 
yiven. On the last day of the hearings, Representative Keating introduced 
bill, H. R. 8690, which would have required any corporation to give 90 days’ 
notice of an intended acquisition to “the Attorney General, to the Federal Trade 
Commission, and to any other appropriate agency as set forth in the first para- 
graph of section 11 of this (Clayton) Act.” The agencies designated in section 
11 are, of course, the ICC, FCC, CAB, and Federal Reserve Board, in addition to 
the Federal Trade Commission. 

On that same day Judge Barnes, the Assistant Attorney General in charge of 
the Antitrust Division, appeared and testified. He was asked by subcommittee 
counsel, with reference to the above provision in the Keating bill, whether he 
felt it would be necessary for two carriers desiring to merge and subject to ICC 
authority to file advance notification with the Attorney General and the FTC 
since they would in any event have to obtain advance approval of the acquisi 
tion from the ICC. Judge Barnes replied, “I would not think they should be 
required to do it” (hearings, p. 136). Later, after further questioning by coun- 
sel, he indicated that on balance and in view of the Attorney General's statu- 
tory right to intervene in merger proceedings by commissions and agencies, ad- 
vance notice to the Attorney General in such instances might be desirable. The 
bill that emerged from the hearings and is now before this subcommittee, H. R. 
9424, contains this requirement. In the report of the Committee on the Judiciary 
(H. R. No. 1889), reporting favorably on H. R. 9424, the statement is made that: 

“Premerger notification by regulated corporations is deemed particularly 
necessary by the Department of Justice since the Attorney General has a statu- 
tory right, provided by section 11 of the Clayton Act, to intervent and appear 
in merger proceedings by commissions and boards.” * 

Thus it appears that the sole reason for amending the bill to provide for notice 
to the Attorney General of mergers in regulated industries was to implement 
his right to intervene. This appears to be wholly unnecessary. 

The purpose of premerger notification as applied to corporations generally is 
to apprise the Attorney General and/or FTC of acquisitions which are likely 
to have an adverse effect upon competition so that, where indicated, action can 
be taken before the fact. Emphasis was placed in the hearings in the House, 
in the House report and in the House debate on H. R. 9424 on (1) the present, 
unsatisfactory reliance of antitrust enforcement agencies upon newspapers, fina:- 
cial periodicals, trade journals, and the like for information of proposed mergers, 
and (2) the difficulties in unscrambling a merger once it has occurred. Neither 
of these reasons for advance notification is present in mergers of carriers sub- 
ject to the Interstate Commerce Act. 

Section 5 of that act makes prior ICC approval of combinations, consolida- 
tions, unifications, mergers, and acquisitions of control by rail, motor, and water 


1 Actually, sec. 11 relates only to proceedings brought by the designated agencies to 
enforce secs. 2, 3, 7. and 8 of the Clayton Act. As a practical matter, the Attorney Gen 
eral also may (and frequently does) intervene in administrative proceedings resulting from 
applications by regulated companies seeking advance approval of acquisitions under 
appropriate regulatory statutes. 
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carriers mandatory. It applies to carriers of any size (in the case of motor- 
carrier mergers the aggregate number of motor vehicles owned, leased, con- 
trolled, or operated must be at least 20), and in this respect and several others 
soes beyond the provisions of the pending bills. Applications for proposed motor 
carrier acquisitions are made on forms that elicit far more information than 
that called for in the notices required in the pending bills. Copies of these forms, 
bMC+4 and BMC—45, are attached. Summaries of the applications are made by 
the Commission and published in the Federal Register. This provides the At- 
torney General with an orderly and official notice of proposed mergers within 
the jurisdiction of the ICC. Interested parties, including the Attorney General, 
have 30 days from date of notice within which to protest the aplication and 
request a hearing. The Commission may order a public hearing (it held over 
~O0 hearings on sec. 5 motor-carrier applications alone last year) even in the 
absence of protest, and interested parties may be permitted to intervene and 
participate in hearings whether or not they filed a protest. 

The Commission is admonished by section 5 (2) in passing upon any proposed 
acquisition to consider the effect of the proposed transaction upon adequate trans- 
portation service to the public. The Supreme Court has made it clear in the 
leading case construing section 5 (2), which incidentally involved a motor- 
carrier acquisition, that the Commission in discharging this function has the 
duty in determining where the public interest lies to weigh in the balance the 
policy and objectives of the antitrust laws (McLean Trucking Co. v. United States, 
321 U.S. 67 (1944) ). 

The Commission’s authority to approve carrier acquisitions, however, is 
“exclusive and plenary”; section 5 (11) of the Interstate Commerce Act as well 
us the last paragraph of section 7 of the Clayton Act itself exempt carriers par- 
ticipating in transactions approved by the Commission from the operation of 
the antitrust laws. 

The Attorney General, as noted, has more than adequate notice of impending 
acquisitions in the motor carrier industry. Furthermore, because of the elab- 
orate reports required by the ICC of class I motor carriers (those having annual 
eross revenues exceeding $200,000), he has access to a vast amount of informa- 
tion beyond that contained in the section 5 (2) applications themselves, concern- 
ing both the carriers concerned and the industry as a whole. If the Attorney 
General feels that in order to reach a decision as to whether he should intervene 
in a section 5 proceeding he has need for information addiional to that contained 
in the Federal Register, he surely can make arrangements to obtain from the 
Commission a copy of the carrier’s application and such other information as is 
deemed necessary. The Commission could, in fact, advise the Attorney General 
directly of all proposed acquisitions where, in the language of the bills now 
pending, the “combined capital, surplus, and undivided profits of the acquiring 
and acquired corporations are in excess of $10 million, or in such instances the 
carriers could be required by Executive order or by Commission regulation to 
serve a copy of their application upon the Attorney General. In any event, in 
view of the elaborate reporting requirements currently required under section 5 
of carriers subject to the Interstate Commerce Act, it is apparent that the defi- 
ciencies, if indeed there are any, in the present Federal Register procedure can 
be easily remedied administratively. Aside from the added and unnecessary 
reporting burden that enactment of the pending bills would impose on carriers 
subject to ICC regulation, it seems entirely unnecessary to expose these carriers 
to heavy penalties or sanctions for failure to file information in one form that is 
already being filed and made available in another. 

Since (1) present notification requirements are probably more than responsive 
to the Justice Department’s needs or with slight administrative change could 
be made so and (2) ICC approval of carrier acquisitions carries with it an anti- 
trust exemption and renders moot any problem of “unscrambling,” the need 
for this legislation as it concerns this industry is, we submit, totally lacking. 
Accordingly, we urge that the provision calling for notice to the Commission 
or Board vested with jurisdiction under section 11 of the Clayton Act be stricken 
from the pending hills and that the paragraph following that in which this 
requirement appears be amended to read: ‘The preceding paragraph shall not 
apply to corporations subject to parts I, IT, and ITI of the Interstate Commerce 
Act (Act of February 4, 1887, 24 Stat. 879), as amended; nor to corporations 
purchasing stock solely for investment * * * [ete.].” 


(A letter dated May 14, 1956, from F. Eberstadt & Co., New York, 
N. Y., is as follows :) 
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Re H. R. 9424, a bill to Amend the Clayton Act, as amended, by req 
notification of corporate mergers ‘ 
Senator JosEPH C. O’MAHONEY, 
Acting Chairman, Subcommittee on Antitrust and Monopoly, 
Senate Office Building, Washington, D. C. 

DEAR SENATOR O’MAHONEY: I have been informed that your subcommittee is 
now considering H. R. 9424 which has been passed by the House of Representa 
tives and is now pending before the Senate. 

The proposed bill raises a number of substantive as well as technical questions 
which deserve very careful consideration. I will limit my 
point which seems to me to be particularly important. 

The requirement that 90 days’ notice be given of corporate business transac- 
tions involving corporations with combined assets in excess of $10 million may 
impose a serious burden on many business transactions that could not possibly 
constitute a violation of the Clayton Act. A notice requirement of 20 days, such 
as is used in the case of public financing under the Securities Act of 1933, would 
give the Department of Justice sufficient time to determine whether it requires 
additional information. If, after receiving the notice, the Department feels that 
more information is required to determine whether a potential violation is 
involved, it could prior to the expiration of the 20-day period extend the waiting 
period from time to time to a total of 90 days. 

There are a number of other points which will undoubtedly be considered in 
connection with this bill, and I will expand my Comments in person or by letter 
if you care to have ine do so. 

Very truly yours, 


colInments to one 


F. EBERSTADT. 


(A letter dated May 14, 1956, from Abraham & Co., 120 Broadway, 
New York, N. Y., is as follows :) 


Re H. R. 9424, a bill to amend the Clayton Act. 
Hon. JOSepu C. O' MAHONEY, 
United States Senate, 
Subconunittee on Monopoly, 
Washington, D.C. 

DEAR SENATOR O'MAnHONEY: I refer to my telephone talk with you on Friday 
last. Rather than ask for a hearing by your committee in the above matter, 
I thought it would be time-saving to place my views before your committee in 
writing, especially as these views are rather fundamental and simple. 

1. It appears to me that under present laws the public has all necessary 
protection against unlawful monopolies and the elimination of competition 

2. It seems to ine to be self-evident that many contemplated mergers would be 
made impossible were a law put into effect which would necessitate a 90-day 
notification period plus a possible 30-day extension plus an eventual indefinite 
area of delay. 

3. While there are situations where mergers would harm the public, there 
are many more where positive benefits will accrue to the public, to the worker, 
to the investor and to the economic health of the country. I state a few examples: 

(a) Company Z manufactures a nationally used commodity. ‘The company 
makes about 5 percent of the total produced when a change in management and 
ownership is impending by reasons of death or heaith. Neither new management 
nor new capital are immediately available so rather than close up the plant 
and dismiss all workers the remaining owners cast about to find an economically 
sound continuation. Were the facts of this situation to be made known by the 
necessity of a 90-days’ notice, it is evident that company Z would suffer tremen- 
dous harm in its repute for stability and as a consequence would lose all or a 
great deal of its business because both buyers and suppliers dislike dealing with a 
concern liable to be out of business in the near future. 

(b) Company X has poor management and needs fresh blood. A combination 
may be the only way to save company X but like company Z to make its condition 
public would be disastrous. 

(¢) Company Y is faced with a shortage of raw material. Company W has a 
surplus. Nothing is more logical than for Y and W to combine. but to publish 
their intent could alert competition to such an extent that both companies might 
he destroyed ultimately. 

I could continue giving examples almost ad infinitum. To enact this, in my 
humble opinion, ill-conceived bill, would be like burning down the barn to get 
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rid of a few rats. As stated above, I believe our antitrust laws have plenty of 
teeth if intelligently and energetically administered. 
If possible, | would appreciate if this letter were to be made part of the record. 
Yours very truly, 
JACOB BLEIBTREU. 


(The letter dated May 16, 1956, from McLanahan, Merritt & In- 
graham, N. Y., is as follows :) 


May 16, 1956. 
Re: H. R. 9424, S. ——, premerger notification bill. 
Hon. JosepH ©. O’MAHONEY, 
Senate Office Building, 
Washington, D.C. 


Dear Senator O’MAHONEY: I am writing to you in connection with the above 
bill with the understanding that the Subcommittee on Antitrust and Monopoly 
of the Committee on the Judiciary, of which subcommittee you are the chairman, 
has scheduled a hearing for May 23, 1956. 

H. R. 9424, Senate ——, in its present form contains no provision with respect 
to an effective date. It is my understanding, therefore, that if adopted in its 
present form it will become effective upon approval by President Eisenhower. 
Such a procedure would substantially penalize corporations that are now parties 
to merger agreements and which will be submitted to vote by stockholders at a 
later date. It would seem equitable and not in violation of the purposes of the 
statute to provide that the effective date of such bill be specified as a date 
somewhat subsequent to such approval of the bill if the same is passed by Con- 
gress in a form subject to approval by the President. There is no procedure for 
corporations notifying the Federal Trade Commission and the Department of 
Justice in the manner set forth in the proposed statute prior to its effective 
date. The net result is to penalize corporations who are parties to meger 
agreements negotiated prior to the effective date of the bill, and, in my opinion, 
unnecessarily so. 

As an example of the above, a merger agreement has recently been entered into 
between two substantial corporation and, in the opinion of counsel, such merger 
would not be in any way in violation of the antitrust laws. The merger agree- 
ment will be submitted to the stockholders for a vote sometime in June or July 
of 1956. At the very same time that the merger is to become effective, sub- 
stantial financing will be consummated so as to provide the surviving corpora- 
tion with additional and necessary working capital. It is possible, however, 
that the premerger notification bill might be approved by the President 2 days 
before the stockholders’ meeting above referred to and before the effective date. 
This would, under the terms of the proposed bill, seem to postpone the effective 
date of the merger for a period of 90 days. and would make it impossible to 
secure advance commitments on financing. It does not appear that the purpose 
of the bill would be advanced in any way by penalizing and delaying such a 
merger which was negotiated and entered into in good faith and prior to the 
adoption of the bill by the House of Representatives. According to my infor- 
mation, there are several other situations of similar nature that are pending 
at the present time. 

I would like to suggest that bill H. R. 9424, S. ——, be amended by adding ¢ 
new section 3, which shall read as follows: 

“Sec. 3. The amendments made by this Act shall take effect ninety (90) days 
after its approval.” 

If such a provision is placed in the bill, the present penalty on corporations now 
parties to a marger agreement would be obviated, the purpose of the bill would 
not in any substantial way be violated or evaded and the executive departments 
who are made responsible for the enforcing of the provisions of the bill will have 
adequate time to set up rules and regulations, as well as the staff to take care of 
the problems involved under the proposed bill. The 90-day provision on effec- 
tiveness would conform to the notice provision of the proposed bill. 

I feel quite strongly that the above amendment and the reasons therefor should 
be thoroughly considered by your subcommittee. I am advised that this matter 
was not even considered by the Judiciary Committee of the House of Repre- 
sentatives. 

In order that the proposed amendment above referred to and the reasons 
therefor may be placed formally before your subcommittee, wonld you kindly 
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have this letter placed in the record of the hearings of the subcommittee which 
are scheduled to commence on May 23, 1956. 
Respectfully yours, 


RIcHARD SWAN BUELL. 
(The letter dated May 18, 1956, from the Eureka-Security Fire & 
Marine Insurance Co., New York, is as follows:) 
May 18, 1956. 


Re H. R. 9424, S. 3341, and S. 3424, to amend the Clayton Act, as amended, by 
requiring prior notification of corporate mergers 


Hon. JOSEPH C,. O’MAHONEY, 
Chairman, Subcommittee of the Committee on the Judiciary on Antitrust and 
Monopoly, Washington, D.C. 

DEAR SENATOR: Your committee is presently engaged in consideration of the 
bills above mentioned. 

In this connection we call your attention to the fact that no provision is made 
in the proposed legislation for the exemption from its provisions of mergers which 
have been in process for some time, but because they come under extensive State 
regulation have not yet been consummated. 

Concretely, this company, an Ohio corporation, is an insurance company sub- 
ject to regulation by the insurance departments of all the States. For at least 
the last 12 months it has been in process of effecting a merger with the Monarch 
Fire Insurance Co. of Cleveland, Ohio. This company is a wholly owned sub- 
sidiary of Pearl Assurance Co., Ltd., and Monarch is owned to the extent of more 
than 991% percent by the same interests. The time required to effect this merger 
has been dictated by the numerous requirements of the various State insurance 
departments in which it does business. The merger was conceived long before 
the legislation in question and can be effected only with the approval of the 
insurance departments having jurisdietion. 

It is contemplated now that the merger will become effective July 1, 1956. If 
the legislation under consideration were passed and became effective immedi 
ately it would produce an untoward and unwarranted waiting period so far as 
this company is concerned. 

In these circumstances it would seem appropriate to include at some appro 
priate place in the text of the bills a provision that: 

“The amendment hereinbefore set forth shall not apply to contracts, sales, 
transfers, or other transactions which are presently pending and are subject to 
the approval of Federal or State regulatory authorities provided the same are 
consummated on or before December 31, 1956.” 

We trust that your committee will give careful consideration to the problem 
and the suggestion confained herein before taking final action on the text of the 
bills. 

Yours truly, 
V. L. GALLAGHER 

(The letter dated May 23, 1956, from the New York Chamber of 
Commerce is as follows :) 

May 23, 1956 
Re H. R. 9424 
COMMITTEE ON THE JUDICIARY, 
United States Senate, 
Washington, D. C. 

Dear Sirs: The committee on law reform of the New York Chamber of Com- 
merce wishes to express its opposition to H. R. 9424 in its present form, and it 
recomends that the bill not be reported favorably by the Committee on the 
Judiciary. 

In the opinion of the committee, passage of H. R. 9424 would create substantial 
hardships and inequities without solving the basic problem the bill presumes to 
correct. We enumerate below some of the practical problems raised by the bill: 

1. In many instances, the 90-day prenotification requirement would make diffi- 
cult the maintenance of secrecy which may be essential to carry out a desirable 
transaction. 

2. The application of the provisions of the bill to merged corporations having 
a combined net worth in excess of $10 million is, in the committee's judgment, 
arbitrary, and an unrealistic measure of a proposed merger’s impact on competi- 
tion. 
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3. The requirement for furnishing relevant information within 380 days couid 
be very burdensome, particularly in the case of minor acquisitions. 

4. The penalties for failure to comply with the proposed statute appear to be 
unduly harsh. 

The committee recognizes the understandable concern of the Congress for the 
development of a reasonable publit policy with respect to mergers that might tend 
unfavorably to affect competition. 

In the judgment of the committee, however, H. R. 9424, for the reasons outlined 
in this letter, fails to meet the test of a good law on this difficult and intricate 
subject. 

The committee respectfully recommends that H. R. 9424 not be reported 
favorably. 

Sincerely yours, 
LuDLow S. FowLer, 


Chairman for the Committee on Law Reform, New York Chamber of 
Commerce. 


PERRY M. SHOEMAKER, 
President. 
G. RUSSELL CLARK, 
Chairman, Executive Committee. 
(The memorandum dated May 21, 1956, from the National Associa- 
tion of Investment Companies is as follows :) 


May 21, 1956. 


MEMORANDUM OF NATIONAL ASSOCIATION OF INVESTMENT COMPANIES WITH RESPECT 
To §. 3341, S. 3424, H. R. 9424 


The National Association of Investment Cos. is composed of a substantial 
majority of all of the investment companies registered with the Securities and 
Exchange Commission under the Investment Company Act of 1940 as amended. 

Generally speaking, investment company stocks are owned in relatively small 
amounts by stockholders who, by pooling their funds in an investment company, 
are able to obtain a diversification of risk and expert management which they 
would not be able to obtain by themselves. There are various types of investment 
companies, but the greater number come within the classification of diversified 
companies as defined in the Investment Company Act. This will be referred to 
later. 

Investment companies are affected by the provisions of the above bills in va- 
rious degrees. In general, they purchase for investment securities on the open 
market and would not find it feasible to give advance notice of intended pur- 
chases. They are, therefore, limited by the extent of the exemption provided 
in the bills. It is not the purpose to ask for any special exemption for invest- 
ment companies, if it be the policy of the Congress to enact prohibitions of the 
<eneral nature indicated in the bills. 

However, the National Association of Investment Cos. desires to call to the 
attention of the committee the existing precedents which would indicate a 10- 
percent limitation of outstanding voting securities rather than the proposed 
5-percent exemption of outstanding stock or other share capital in the case of 
securities purchased for investment. For example, section 5 (a) of the Invest- 
ment Company Act of 1940 as amended. in defining a “diversified company” 
provides that at least 75 percent of the value of its total assets, with certain 
exceptions, shall be limited to securities in respect of any one issuer to an amount 
not more than 10 percent of the outstanding voting securities of such issuer. 
This criterion is also that of the “blue sky” laws and regulations of a number 
of States. 

We, accordingly, urge that the proposed 5 percent exemption as to the pur- 
chase of securities for investment be changed to read: “10 percent of the out- 
standing voting securities of the corporation in which the investment is made.” 
We believe that such a change would relieve to a substantial extent the hard- 
ship imposed by the proposed legislation without in any way impairing its 
effectiveness. 

Respectfully submitted. 


NATIONAL ASSOCIATION OF INVESTMENT COMPANIES, 
By Roserr E, Ciark, 


Chairman of the Executive Committee. 
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(Letter dated May 22, 1956, from the Rayon and Acetate Fiber 
Producers Group, New York, is as follows :) 
Re: H. R. 9424. 
COMMITTEE ON THE JUDICIARY, 


UNITED STATES SENATE, 
Washington, D. C 

(Attention: Subcommittee on Antitrust and Monopoly Legislation.) 

GENTLEMEN: This statement is filed in opposition to the provisions of H. R 
9424 entitled “An act to amend the Clayton Act, as amended, by requiring prior 
notification of corporate mergers” on behalf of the following members of the 
Rayon and Acetate Fiber Producers Group, 350 Fifth Avenue, New York 1, N. Y. 
American Enka Corp., American Viscose Corp., Beaunit mills, Inc., Celanese Cor- 
poroation of America, Courtaulds (Alabama) Ine., Industrial Rayon Corp., 
New Bedford Rayon Division of Mohawk Carpet Mills, Ine. 

H. R. 9424 contains provisions which, if enacted into law, will go far beyond 
the purpose of the act as expressed in the title. In fact, an analysis of the 
provisions of the act shows that they go far beyond the intent of the Committee 
on the Judiciary of the House of Representatives as expressed in the report 
of said committee (Rept. No. 1889, 84th Cong., 2d sess., March 15, 1956) in that 
the provisions of the act arbitrarily and unreasonably impose impractical 
restrictions on ordinary business transactions which are not in the nature of 
mergers and impose unnecessary restrictions on mergers. 

Attention is directed to the second unnumbered paragraph proposed as an 
amendment to section 7 of the Clayton Act, commencing at line 11 on page 2 
of the act. (For convenient reference, this paragraph may be referred to here- 
after as the “notification” paragraph.) Although the House committee report 
specifically indicates that transactions which are not in the nature of mergers 
are not subject to the advance notification requirement (H. Rept. No. 1889, 
p. 6), the provisions of the act are not consistent with the statement in the 
report and include many ordinary business transactions which have no sem- 
blance of a merger. 

The exceptions allowed by the act will be discussed herein for the purpose 
of emphasizing that every transaction involving the acquisition of shares or 
assets by corporations which is not specifically exempted is subject to the noti- 
fication and penalty provisions of the act. 

The act exempts transactions between corporation where the combined 
capital, surplus, and undivided profits of both corporations are not in excess of 
$10 million. While the Economic Report of the President did suggest that pre- 
meger notification be required of all firms of “significant size,” it is respectfully 
submitted that the total of $10 million for the combined capital, surplus, and 
undivided profits of the two corporations is, in the light of the present economy 
of our country, entirely too low. It would be indeed difficult to find an industry 
in which the combination of cOmpanies having a total capital, surplus, and un- 
divided profits of $10 million would tend to promote a monopoly or substantially 
lessen competition. 

By using the combined figure as a standard, the act unreasonably penalizes 
the owners of small businesses in the sale of shares of stock or assets to larger 
corporations. This is particularly significant in view of the fact that, in the 
notification paragraph of the act, there is no test that the acquisition of shares 
or assets may snbstantially lessen competition or tend to promote a monopoly. 

Another exemption from the notification provisions of the act appears in the 
third unnumbered paragraph commencing on line 17 of page 3 in the provision 
that the notification paragraph and penalties for failure to give notice or required 
information shall not apply: 

“(1) to a corporation purchasing stock ‘solely for investment’ when the 
stock acquired or held does not exceed 5 percent of the outstanding stock or 
other share capital of the corporation in which the investment is made, nor 

“(2) to the acquisition by one corporation of the assets of another cor- 
poration if such assets do not equal more than the sum of $5,000,000 or more 
than 5 percent of the capital, surplus, and undivided profits of either cor- 
poration, whichever is less. The term ‘assets’ is defined only to the extent 
that stock in trade sold or held for sale in the ordinary course of business 
are excluded.” 

There is a serious question of what is meant by the words “solely for invest- 
ment.” It is indeed a rare purchase of stock in which the purchaser does not 
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contemplate that, while such stock may be held for investment for a period of 
time, it will ultimately be sold. 

The 5-percent test might be understandable if applied at the time of purchase 
but, since this provision of the act includes the words “or held,” a serious ques- 
tion arises as to whetther a purchase solely for investment which may meet the 
5-percent test and be properly exempt at the time of acquisition may become 
improper merely through the appreciation in value resulting in retirement of 
stock of the corporation whose stock is purchased. 

The 5-percent test is stated so vaguely that companies cannot readily determine 
whether the test relates to the number of shares outstanding on the basis ef 
voting value, par value, stated value, or market value. 

The second exemption in this third paragraph establishes a test of $5 mil- 
lion as the value of the acquired assets or 5 percent of the capital, surplus, 
and undivided profits of either the acquiring or acquired corporation, which- 
ever is less. Except to exclude stock in trade the act does not however, provide 
any standards by which the value of assets can be determined. In view of the 
fact that no standard or definition for determining the value of assets is set 
forth in the act, it must be appreciated that there may be situations in which, 
at the time the corporation has to determine whether or not to give notice the 
$5 million and 5-percent tests may indicate no notice is required, but at the 
time of consummation of the purchase of assets, there may be a valuation which 
will take them beyond the exemption. This is particularly true since there is 
no way now of determining how the Federal Trade Commission or the Attorney 
General or any of the other agencies which may be concerned, including the 
Civil Aeronautics Board, the Federal Communications Commission, the Federal 
Power Commission, the Interstate Commerce Commission, the Securities and 
Exchange Commission, or the Maritime Commission may agree upon or may 
differ in the valuation of assets. One agency may determine the value of assets 
by book value, another by market value at the time of notice, another by market 
value or sales price at the time of consummation of the purchase or date of 
delivery. The same problem arises in the determination of what is 5 percent 
for the obvious‘reason that, particularly in seasonal busiensses, the total of the 
capital, surplus, and undivided profits of a corporation may increase or diminish 
during the 90-day notification period. 

The remaining exemption appears in the provision commencing on line 8 
of page 4 which indicates that nothing in the amendment to section 7 of the 
Clayton Act shall prevent a corporation from forming subsidiary corporations 
“when the effect of such formation is not to substantially lessen competition.” 
The exemption is seriously defective in that, after the formation of a subsidiary 
corporation, a parent corporation which decided to abandon that method of 
doing business and to merge or consolidate even its own wholly-owned subsidiary 
would be required to comply with the requirements of notice with the possible 90 
days delay, regardless of whether or not such an ordinary change in corporate 
structure could, by any stretch of the imagination, be said to substantially lessen 
competition or create a monopoly. There seems to be no possible reason why a 
parent corporation owning 100 percent of the shares of a subsidiary corporation 
should be required to delay for 90 days acquisition of the assets of its own sub- 
sidiary by merger or otherwise. Thus, if a parent corporation gave the required 
90 days notice for the acquisition of shares of a company which became its 
wholly owned subsidiary, it would thereafter under the provisions of the act 
be required to give a second 90 days notice before merging or consolidating the 
subsidiary with the parent or acquiring its assets in the name of the parent which 
it really owns already through the subsidiary. 

The purpose of considering first the foregoing exemptions from the act is to 
point out and to emphasize that, not only are the exemptions inadequate, but 
every other acquisition of the whole or any part of the shares or assets of corpo- 
rations not falling within these limited exemptions is subject to the provisions 
of the act whether or not such acquisitions are in connection with a merger and 
whether or not such acquisitions tend to lessen competition or promote monopoly. 
Such drastic requirements are, we submit, unreasonable restrictions on trans- 
actions in the ordinary course of business. 

Without attempting to state all the innumerable transactions not exempt from 
the provisions of the act, we give the following list of transactions entered into 
daily by corporations without any semblance of lessening competition or tending 
to promote a monopoly. 

1. Merger of a wholiy owned subsidiary with a parent (which is discussed 
above) and the transfer of assets from one wholly owned subsidiary to another 





ee ail te els 


LEGISLATION AFFECTING CORPORATE MERGERS 49] 


or to or from the parent, and recapitalization or reorganization entirely within 
a corporate family. 

2. Diversification on sound business principles by which a corporation engaged 
in one line of business may acquire stock or assets of a corporation in a totally 
different line of business. Such acquisition of shares or assets could not possibly 
be considered as substantially lessening competition or promoting a monopoly in 
either the business of the acquiring or the acquired corporation. 

3. Sales or purchases such as the following: 


(a) Sale of vacant land by a large corporation to a smaller corporation 
whose capital, surplus, and undivided profits are above the exemption in the 
act; 

(b) Sales of stock to corporate underwriters. A corporate underwriter 
would, under the provisions of the act, be required to give 90 days notice of 
purchase of shares of stock where it acted merely to distribute the shares 
‘to the public and with no intention of holding them for investment. In view 
of the volatile nature of security markets, this requirement is entirely un 
reasonable and would undoubtedly penalize the seller of the security by 
requiring it to take a lower price in order to reduce the risk of the corpo- 
rate underwriter. Under present procedure, a much shorter period is re- 
quired by the Securities and Exchange Commission with provision for accel- 
erating the waiting period after the registration statement is filed and with 
permission to file a last minute price amendment establishing the price for 
the shares; 

(c) Redemption or purchase by a corporation of its own common stock, or 
retirement of preferred stock pursuant to sinking fund provisions under 
which such shares were issued ; 

(d) Sale or purchase of accounts receivable to or by factoring corpora- 
tions; 

(e) Sale to another corporation and leaseback of real property ; 

(f) Sale of obsolete equipment ; 

(vy) Transfer of title to assets to a corporate trustee under loan agree- 
ment or mortcace;: 

(i) Sale and leaseback of operating equipment ; 

(i) Exercise of right to convert debentures into stock ; 

(j) Acqubsition of equity securities in corporate reorganization, 
solution, spin off or otherwise ; 

and other ordinary and necessary business transactions not involving mergers 
but too humerous to mention. 

Because of the bland title of the act, it is not generally appreciated that 
it relates to and covers many transactions not relating to mergers. The act 
is revolutionary in the extent to which it subjects private transactions having 
no element of restraint of trade or monopoly to Government control and super- 
vision. A comparison of the House committee report with the provisions of 
the act clearly demonstrates that the drastic character of the act was not fully 
appreciated at the time it was passed by the House of Representatives. 

Even if H. R. 9424 were so modified as to relate only to corporate mergers or 
acquisitions of assets in cases where the merger or the acquisition might tend 
substantially to lessen competition or promote a monopoly, it 
drastic in several respects. 

The requirement of $0 days’ notice is entirely too long. No valid reason has 
been given to establish that the Federal Trade Commission, the Attorney General 
or any other agency of the Government needs a period of 3 months to consider 
the proposed acquisition during which the parties to a business transaction 
must stand by awaiting their decision or failure to act. It should be unnecessary 
to argue that, in any deal involving the sale and purchase of shares of stock, 
it is rare that any individual or corporation wants to make a present commit- 
ment to buy or sell after 90 days with the prospect that the agreement may be, 
in effect, annulled on the 90th day by a Government agency. 

While the act does provide that procedures may be established by agreement 
of two Government agencies for the waiver of all or part of the waiting re 
quirement in appropriate cases, this relief is more theoretical than real. It 
would be indeed difficult, if not impossible, for the two agencies to agree upon 
general rules which would cover the vast multitude of transactions on which the 
90-day notification must be given. It certainly is not practical to expect that the 
conditions of every such transaction can be anticipated and appropriately cov- 
ered by any general rules. Experience with the ponderous operations of gov- 
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ernmental agencies does not encourage the belief that in every case where prompt 
action is necessary in order to consummate a transaction corporations may 
expect two Government agencies to agree upon and adopt a special rule waiving 
the 90-day requirement. 

By the waiver provision of the act, the House of Representatives has recog- 
nized the dangers and hardships of the 90-day waiting period but, by the delega- 
tion which requires agreement of two agencies of the Government, the Congress 
has not established an effective method of relief. The Congress could well 
avoid unnecessary hardships which may prevent the consummation of many 
legitimate transactions by restricting the provisions of the act to mergers and 
by specifically exempting many of the transactions now covered. 

The dual jurisdiction granted in the act to the Attorney General and the Fed- 
eral Trade Commission creates the possibility of conflicting action and subjects 
the parties to the transaction to the control of at least two agencies. Of course, 
in the case of some enterprises which have to report sales and acquisitions to 
other agencies of the Government, the diverse control is multiplied. 

The House committee report indicates that the 90-day period and the require- 
ment of notice is needed to relieve the staff of the Attorney General and of the 
Federal Trade Commission from the burden of ascertaining from the public 
press and otherwise news concerning pending negotiations for mergers. The 
emphasis on this burden on employees of these agencies of the Government over- 
looks the fact that in the case of most mergers, as opposed to casual acquisition 
of a part of the assets of another corporation, the companies which ure listed on 
the stock exchanges usually have to secure stockholder approval of mergers and 
in the course of securing such approval distribute to the stockholders copies 
or outlines of the merger agreement in the solicitation of proxies. The com- 
panies so listed, which will be a considerable segment of American industry 
and include most corporations of “significant size,” are required to file with the 
Securities and Exchange Commission copies of information on mergers distrib- 
uted to stockholders in the solicitation of proxies. There would, therefore, appear 
to be more need for liaison between the Federal Trade Commission and the 
Attorney General’s office on the one hand with the Securities and Exchange 
Commission on the other hand than for a 90-day waiting period. 

The provision of the act are too drastic in the requirement of a waiting period 
of 90 days on the acquisition by one corporation, in whole or in part, of the 
shares or assets of another corporation in a transaction which may not sub- 
stantially lessen competition or tend to promote a monopoly. 

The act authorizes governmental agencies to require the furnishing of “addi- 
tional relevant information” but establishes no standard for determination of 
relevancy. The act provides no method by which the business enterprise involved 
imay test in the courts the ageney’s determination of what is relevant except 
by risking very drastic financial penalties on the corporation and, under section 
14 of the Clayton Act, criminal penalties on the individual officers and directors 
of the corporation. The act does not even provide that the corporation may 
elect to abandon the deal rather than to supply the information but simply 
provides a method by which inquisitorial powers of Government agencies mav 
be exercised without restraint. 

While the above comments have been limited to an analysis of the provisions 
of H. R. 9424, similar unreasonable and drastic provisions are contained in S. 
3341 and 8. 8424 which the subcommittee is to consider and such comments relate 
to these bills also. 

It is respectfully submitted that further consideration be given to the proposed 
legislation at the next session of the Congress when there will be adequate time 
to reduce the provisions of the act to the purpose stated in its title. 

Respectfully submitted. 

(Signed) MatTrHew H. O'BRIEN, 
Secretary, Rayon and Acetate Fiber Producers Group. 


(The statement by the Mid-Continent Oil & Gas Association in re 
H.R. 9424 is as follows :) 


This statement is submitted by Mid-Continent Oil & Gas Association, an oil 
trade association with approximately 8,500 members. The general headquarters 
of this association is in Tulsa, Okla., and it has local division headquarters at 
Mount Vernon, Ill., Jackson, Miss., Baton Rouge, La., Dallas, Tex., and Tulsa, 
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Okla. It represents all branches of the petroleum industry and includes among 
its members the majority of the oil and gas producers of Illinois, Kansas, 
Oklahoma, Texas, Arkansas, Louisiana, Mississippi, and Alabama. Within the 
horders of these States about three-fourths of the Nation’s natural gas and 
about two-thirds of the Nation’s crude petroleum are produced, and more than 
one-half of the Nation's petroleum products are refined 

We propose that the third grammatical paragraph (lines 17 to 25, inclusive, 
on p. 3, and lines 1, 2, and 3 on p. 4 of H. R. 9424, as introduced in the Senate 
on April 18, 1956) be amended and revised to read as follows: 

“The preceding paragraph shall not apply to corporations purchasing stock 
of a value of $1,000,000 or less; hor to corporations purchasing stock solely for 
investment when the stock acquired or held does not exceed 5 per centum of the 
outstanding stock or other share capital of the corporation in which the invest- 
ment is made: nor to the acquisition by one corporation of the assets of any 
other corporation if such assets do not equal more than the sum of $5,000,000 
The term “assets” as used in this paragraph shall not include stock in trade 
sold or held for sale by a corporation in the ordinary course of its business.” 

For the purpose of this statement we do not admit the necessity for or the 
wisdom of enacting this bill. We do suggest the above amendment in order 
that the bill may not interfere unreasonably with ordinary business transactions 

We believe that the bill is not intended to cover ordinary business transactions 
between corporations that cannot substantially lessen competition or tend to 
create a monopoly. 

As we understand the purpose of the bill, it is intended to require that 
notice be given in advance of the consummation of transactions of corporations 
engaged in interstate commerce that might possibly substantially lessen com- 
petition or tend to create a monopoly. The Government is then given an 
opportunity to inspect these proposed transactions and to take action where it 
seems to be appropriate. 

It is not the intention, as we understand it, in this bill to require that notice 
be given of and that there be a waiting period on every transaction a st | 
corporation might have concerning any substantial amount of property that it 
desires to sell to or buy from a large corporation. Nor is it intended to prevent 
the acquisition of small amounts of stock when taken as security for credit 
extended, or the acquisition of small amounts of stock in trading for properties, 
or the acquisition of small amounts of stock in free trading transactions. Yet 
as the pending bill is written, the small corporation is practically cut off from 
doing business with a large corporation in the sale of capital assets if the notice 
is not given and the waiting period has not elapsed. It is true that the Commis- 
sion or Board vested with jurisdiction, after consultation with and on approval 
of the Attorney General, may establish procedures for waivers for all or part 
of the waiting requirement. However, even if the waiting requirement is elimi- 
nated in all of the transactions not really intended to be covered by the bill, 
nevertheless full and complete details of the transaction will have to be written 
and reported and the Commission will be snowed under constantly with a stream 
of reports on Ordinary small commercial transactions. 

The heaviest burdens of this bill would fall upon small corporations as it would 
interfere greatly with and delay their transactions whenever they desired to deal 
with any large corporation in the purchase or sale of a corporate asset. The 
smaller the corporation the more onerous the restriction would be, as any sub 
stantial asset sold would be a large percentage of the capital, surplus, and 
undivided profits of the smaller corporation. 

Thousands upon thousands of proposed transactions would have to be reported 
under the pending bill, and the reports would deluge the Federal agencies, clutter 
up the records of the corporations, and delay and impair ordinary commercial 
transactions. The following few illustrations make this apparent: 

(1) Ais a small corporation whose sole assets are two service stations located 
in different towns. <A decides to limit its operations to one of the towns in 
which it is operating and offers to sell its service station in the other town to B 
corporation, which has capital, surplus, and undivided profits in excess of $10 
million. Under the pending bill, this sale could not be consummated by A 
until after the required 90-day notice. 

(2) A corporation owns 2 producing oil and gas leases valued at $20,000 
each—1 located in Kansas and 1 in Oklahoma. A decides to withdraw from 
active operations in the State of Kansas and offers to sell its producing lease 
to another corporation which has capital, surplus, and undivided profits in excess 
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of $10 million. Under the present bill this sale could not be consummated by 
A until after the required 90-day notice. , 

(3) A corporation owns 30 producing oil and gas leases in the State of Okla- 
homa. It desires to sell one of them, which it happens represents more than 5 
per centum of its capital, surplus, and undivided profits. If the proposed pur- 
chaser of said lease happens to be a corporation which has capital, surplus and 
undivided profits in excess of $10 million, the sale could not be consummated until 
after the %)-day notice provided for, if the pending bill is passed in its present 
form. 

(4) A corporation has capital, surplus, and undivided profits in excess of $10 
inillion. It proposes to assign or sublease to B corporation a lease or a block 
of leases for exploratory drilling purposes, reserving to itself an interest in pro- 
duction (commonly referred to in the industry as a “farm-out” arrangement). 
‘The lease or block of leases to be so acquired by B will represent more than 5 
per centum of its capital, surplus, and undivided profits. Under the pending bill 


this transaction could not be consummated until after notice and the 90-day 
waiting period. 


(5) A corporation is the owner of 10 trucks, which it uses in its normal 


corporate activities. It proposes to sell three of the trucks, which it happens 
represents more than 5 per centum of its capital, surplus, and undivided profits. 
It solicits bids on the three trucks, and the highest bid is from another cor- 
poration which has combined capital, surplus, and undivided profits in excess 
of $10 million. A would be precluded from selling the trucks to the highest 
bidder until after the 90-day notice provided, if the pending bill were passed in 
itsp resent form. Such a waiting period would no doubt preclude the sale to the 
highest bidder, and as a result A corporation would have to sell its trucks to 
a lower bidder. 

Even if the 90-day waiting period is eliminated under the above illustrations, 
still a report of such transactions can be of no benefit to anyone, and certainly 
it would be a great hindrance and burden to everyone. 

The requirements for notice and for delay would be a substantial interference 
with all business transactions and would be particularly burdensome on transac- 
tions concerned with the sale of oil and gas properties. The expiration dates of 
oil and gas leases and the time limits within which drilling and development 
operations must be commenced would frequently prevent such transactions 
where the 90-day notice would be applicable. The parties to most transactions 
need to keep them confidential until after they have been consummated and, in 
the case of oil and gas transactions where values change rapidly, they need to 
consummate the transactions promptly. The requirement to give notice and the 
requirement to delay for 90 days would destroy the confidential and private 
nature of many of these transactions and indeed might prevent many transactions 
involving oil and gas properties. 

We believe that the amendment we propose does not detract in any way from 
the real purposes of the bill. The minimum money limits which we have sug- 
gested will make a clear, well-defined exemption within which corporations may 
transact business without unnecessary and burdensome red tape and delays. We 
respectfully request that this amendment and revision be adopted. 

Respectfully submitted, 

Mip-CoNTINENT Orn & GAS ASSOCIATION, 
CLAREL B. MAPES, 


General Secretary. 


(A letter dated June 2, 1956, from the National Federation of Inde- 
pendent Business, Burlingame, Calif., follows :) 


Hon. Josery C. O’MAHONEY, Chairman, 
Subcommittee on Antitrust and Monopoly Legislation, 
Senate Judiciary Committee, Washington, D. C. 


My Dear SENATOR: AS you are aware we had requested under dates of May 23 
and May 24 permission to appear before your committee and give testimony in 
favor of S. 3341, and in view of the fact that we would be scheduled to appear 
Saturday, June 2, I find that it is impossible for me to be in Washington on that 
date, and will you be kind enough to have this letter and the attached statement 
read into the record of the hearings of June 2 and made a part of the permanent 
record of the hearings of June 2, in lieu of personal appearance? 

The authority to speak on this bill for the federation’s nationwide member- 
ship is given to me as a result of the recent poll on the overall proposition of anti- 
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nerger legislation. The yote Was as follows: 70 per ent, for the proposith n 2 


ercent, against; and 7 percent, no vote. This action is confirmed on page 2 of my 
ittached statement. 

We have noted with considerable interest the position taken by the Secretary 
f Commerce in opposition to the antimerger legislation, and we respectfully refer 
you to our views on this as exemplified on pages 4 and 5 of the attached statement 

We call to your attention, Mr. Chairman, that portion on page 5 of our 
statement as it related to the action of the Fisk Rubber Company of Chicopee 
Falls, Mass., and the United States Rubber Co., which action took place shortly 
before World War II. 

On page 6 of our statement you will note the action of the then Assistant 
Attorney General, the Honorable Thurmond Arnold, as to his and the Depart- 
ment’s position on this merger. 

Finally, on page 8 of our statement note the plea made for moral support from 
wrganized labor as to this merger trend. 

Thanking you for your cooperation and regretting my inability to appear and 
resent this statement orally. 

Sincerely, 
(Signed) GerorGe J. BurGer, W. P 


(Statement enclosed in Mr. Burger’s letter :) 


I am George J. Burger, vice president in charge of the Washington office of 
the National Federation of Independent Business. I am appearing here solely for 
the membership of the federation. 

We represent independent business and professional people in all vocations 
from all parts of the country. We have the largest directly supporting member- 
ship of any business organization in the country. 

Our position on legislation is dictated directly by our membership. We poll our 
members on all important issues, and are committed by their majority vote. No 
officer or group of officers is permitted to speak or act officially for the federation 
until our entire membership has been polled. 

Our members were polled through mandate No. 213 ( official publication of the 
federation) on the question: 

“Require firms worth $1 million or more to inform }ederal antitrust agencies 
of merger plans at least 90 days in advance of action.” 

It is to be noted on the mandate the instruction is given to members: 

“Before voting—See arguments ‘for’ and ‘against’.”’ 

The argument for: 

“This bill strengthens safeguards against monopoly mergers. The 1914 basic 
law stopped such mergers completely by stock purchase; 1951 amendment closed 
the asset purchase route. Yet merger total today is three times the 1949 rate, 
almost equal to the 1946-47 high. Monopoly-threatening concentration is in- 
creasing apace. Assistant Attorney General Barnes has said bill will help in 
merger control, by giving antitrusters time to dig up fact and warn against 
mergers thought suspect. FTC Commissioner Gwynne says it will make merger 
law enforcement simpler.” 

The argument against: 

“After every merger wave, someone comes up with a new law to solve the 
problem. But the problem remains, to crop up again. Obviously there’s not se 
much need for new laws as there is for enforcement of existing laws. There's 
question, too, whether Congress, having saddled antitrusters with new responsi- 
bility, will give them additional funds needed to carry out the heavier duties 
without shorting themselves on funds for other necessary antitrust work. 
Further than this, even though antitrusters get advance notice, mergers may 
still be completed.” 

The result of this poll, as it appears in mandate No. 214 shows: 70 percent for 
the proposition, 23 percent against, and 7 percent no vote. 

As a matter of record, I request the privilege of having made a part of the 
permanent record of this hearing, mandate bulletins Nos. 213 and 214 as they 
refer to our action on the antimerger legislation. 

Mr. Chairman and members of the committee, as these expressions come from 
what can properly be termed the “grassroots” of our Nation, we believe it shin! | 
be of importance for the committee and the Congress in shaping future acti: 
on this major subject. 

The bill before your committee is 8. 3341. We did not poll our members on 
this bill introduced by Senator Sparkman bait we déd poll on S. 2075, introduced 
by Senator Sparkman which be amended in his new bill, S. 3341. The basic 
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principles involved are the same. hamely, antimerger legislation and we consider 
the membership poll on S. 2075 carried the same implications and instructions to 
favor this legislation as embodied in §. 3341, 

To review our bersonal appearances before 
the Republican and Democratic National Conve 
you will find our recommendations to those committees in the 
fact the principal and main recommendation in behalf of sm 
for consistent and vigorous enforceme 


the platform committees of both 
ntions in 1948 and again in 1952, 
first instance, in 
all business, was 

ht of the antitrust laws and that the proper 
Steps be taken to amend these laws Where actions are instituted Which would 
result in monopoly and increased concentration. Again. our position taken at 
that time was upon the direct instruction of our nationwide membership, com- 
prising independent business and professional men. 

We hold to the premise that if small business is to re 
of our overall economy, both at the production and distribution level, the first 
requisite for their success in the business World, provided they are efficient and 
have the hecessary financial] resources, is that the Government must see to it that 
ho weaknesses exist in the enforcement of the antitrust laws and they must take 
every safeguard to Strengthen these laws to protect the small-business economy. 

It must also be noted for the record that small business is not loo] 
subsidies nor are they looking for any special 
seement of our economy, 


main an important part 


King for any 
consideration over any other 
but they must be protected against any and all merger 
actions in our ec homy that would tend to reduce their rightful pos 
it situation to be created that they would be ¢ 

in our economy, 


ition or permit 
“captive group” of the big segmnts 


No one knows better than we in the federation, as a result of the daily cor- 
respondence from our members, either to the head office at Burlingame, Calif., or 
fo our division offices located in Chicago, Cincinnati, New York, and Washington, 
of the fear instilled in the minds of many small-business institutions, that if 
they come forward and lay the facts on the line as to the situation they face 
through monopolistic actions, the retaliation that might accrue to them for laying 
the facts on the line, 

Make no mistake that small business is very Vitally 
creased merger action in our 
place. They put the question, 
CO remain in our respective 
and ¢lose down 


concerned about the in- 
economy and the increased concentration taking 
“When will there be an end and how long are we 
business or is it better, as some say, to get out now 
and hold on to the resources we have at the moment 

you, Mr. Chairman. in their behalf, this is a terrible plight to live under. 

I noted with considerable interest the Statement made by the Honorable 
Sinclair Weeks. Secretary of Commerce, before this committee in Opposition 
fo the above bill. It doesn't surprise us to hear of this Opposition from that 
Department, Is it any wonder that many small business institutions feel that 
the Department of Commerce speaks and acts for the best interest of the bigger 
industries in our economy and that they do not act for the best interest of all 
businesses and particularly including small business. We recall when the basing- 
point legislation Was up for consideration before the Congress (in which the 
federation took a leading position opposing this legislation because we believed 
the action was Monopolistic and beneficial to the big and injurious to small) 
We found at that time that the preceding Secretary of Commerce, favored such 
legislation. Again, that was in the interest of big business. 

We were told at that time that if that legislation was not approved it could 
result in “ghost towns,” and even certain segments of labor took the same posi- 
tion of favoring the legislation. To the credit of the President at that time, 
Mr. Truman, he vetoed the legislation. 

In the objections by Mr. Weeks, speaking for the Department of Commerce, 
opposing this legislation, he is reported as Saying “that the provision for a 90- 
day Waiting period be eliminated and that mergers be permitted to £0 ahead as 
Soon as the Government has been notified.” 


Also, Mr. Weeks was quoted as Saying, “that the Justice Department should 
he required, on request, to give a firm legal opinion on a mMerger—an opinion that, 
if favorable. would prevent any antitrust suits against the company.” Tam 


more than pleased that the Justice Department, trough their able sincere spokes- 
man, Hon. Stanley Barnes. is reported as vigorously opposing such recommenda- 
tion by the Secretary of ( ‘ommerce, 


Here’s a good case in question and it was an important case th 
Shortly before World War Sie 


I say to 


at happened 
I’m talking about the time that we Officially 


at Chicopee Falls, Mass., a well-known 


went into the war. The Fisk Rubber Co. 
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national institution, beginning in the early days of the automobile industry, 
acquired or taken over by the United States Rubber Co 

At that time, the Fisk Rubber Co., as I recall, was in a reorganization period 
ind on the way, and very definitely on the way, to remaining an important part 
n the. rubber-tire industry. They had national acceptance and furthermore 
were an incrasing competitor in rubber tires to the United States Rubber Co 
I know because I had been a member of that industry in the retail trade, at that 
time, for over 30 years and I knew the acceptance of their products nationwide 
v the independent tire trade. I repeat, they were a strong growing compet 
tor of the United States Rubber Co, in the sale of tires and tubes 

When this acquisition by United States Rubber Co. was announced, the 
will show the fear in the minds of the civic leaders in Springfield, Ma 
lose-by city of Chicopee Falls, that if this merger was permitted it 1 
result in the Fisk plant eventually being dismantled and add to unemy 
n that area. 

Hon. Thurman Arnold was then Assistant Attorney General in charge 
Antitrust Division, Department of Justice, and it will be found that My 

as in a quandary as to just what to do. It is my opinion that he r 
hat the matter was of such a serious nature that before final abso 
siven to the merger, it should be passed upon by the Federal courts 

There was considerable discussion on the floor of the [louse 
nerger Was pending and finally consummated. I think this is 
to bring before the committee as to what could happen if the recommendat 
f the Secretary of Commerce were followed. 

A few vears before that, the Goodyear Tire & Rubber Co. acquired the Ke 
Springtield Co. of Cumberland, Md. 

The irony of the situation in both of these cases is 
merger legislation on the statute books at that ti 
have been more carefully scrutinized before they were permitted 
plished. 

Realize, Mr. Chairman, that if these companies had remained individua 

vned as heretofore, I mean the Fisk and the Nelly-Springfield, they would have 
enjoved the prosperity of war business and yp Hoalily would have been st nye 
competitors for the four big giants remaining in the rubber-tire industry, name 
Goodyear, Goodrich, Firestone, and United States. 

In my travels, I do run into many people in the course of conversation, and 
just recently, a very well-informed authority in the chemical industry, who 
apparently is with one of the big chemical corporations, said to me that certain 
strong financial interests urged him to go into the independent chemical ranks 
He said they were amazed when he rejected their financial assistance and he 
said the reason for his rejection was because of the concentration and the 
mergers taking place in the chemical industry, that it would be business suicide 
to risk that splendid financial help from people who had the faith in his ability 
to succeed in the chemical industry. 

Whether it be so or not, I recall during the past decade, an authority in the 
can business remarked to me that there was not a chance for a small can 
company to exist with the monopoly and mergers taking place in that industry 
He should know, as that was his industry I believe all of his business life. 

Finally, Mr. Chairman, a more serious aspect in our overall economy in 
which small business is vitally interested is, with the increasing population 
which brings about an increasing demand for all types of commodities. Look 
at the picture of the scarcity of newer institutions being established in the major 
products in our overall economy. We have requested the Small Business Com 
mittee to explore this situation and see what’s really happening in our overafl 
economy. 

There are 3 or 4+ dominating the automobile industry; there are 4 dominating 
the rubber-tire industry : there are a few bread companies dominating the bread 
industry ; there are 3 dominating the aluminum industry and likewise the steel, 
copper, chemicals, shoes, and so forth, and a few milk companies that dominate 
the milk industry and still merging—why go on? Destroy small business ini- 
tiative and we end up with regimentation or dictatorship. 

It’s our hope that constructive organized labor at the same time will take 
cognizance of this situation at it applies to the future of small busines, both at 
the production and distribution level: and we make a plea that they may come 
forward and give a helping hand to save the free-enterprise system. 

In conclusion, we recommend the adoption of S. 3341. 

Thank you, Mr. Chairman. 


79425—56——-34 
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(The statement by Henry Mulryan, Los Angeles County, Calif., 
is as follows:) 


My name is Henry Mulryan. I am a resident of Los Angeles County, Calif. 
I have resided in California since 1904 and am a graduate of Stanford Univer- 
sity. I have received bachelor of arts and master of arts degrees in economic 
geology. Iwas employed as a mining engineer in 1925 and 1926 near Wickenburg, 
Ariz. In 1926 and 1927 I was superintendent of the Groom mine for the Ameri- 
can Smelting & Refining Co. Subsequent to 1927 I specialized in nonmetal: 
minerals. Krom 1927 to 19837 I was a geologist, quarry inspector, assistant min 
ing superintendent, and research engineer for Johns-Manville Corp., at Lompoc, 
Calif. From 1938 to 1942 I was a mining engineer and plant superintendent for 
Gladding, McBean & Co., Los Angeles, in charge of all that Company’s mining 
activities in southern California. 

Since 1942 I have been a consultant geologist and mining engineer in Los An- 
geles, specializing in nonmetallic minerals. I am listed in Who’s Who in Engi- 
neering and Who’s Who on the Pacific Coast. In 1944 I became a director and 
vice president of the United States Pumice Supply Co. with mines in Mono and 
Siskiyou Counties, Calif., and plants in North Hollywood and Leevining, Calif. 
In 1944 I also became a director and president of the Globe Los Angeles Mining 
Co., which owned asbestos mines in Gila County, Ariz. Since 1949 I have been a 
director of Viber Co., Burbank, Calif., manufacturers of vibrating equipment. 
In 1946 I became executive vice president and general manager of the Sierra 
Tale Co. which operates mines and mills in California, Nevada, Nebraska, and 
Montana, and in February 1953 I became president and general manager of that 
company, now called Sierra Tale & Clay Co. 

I am a member of the American Institute of Mining Engineers, a member of 
the American Ceramic Society, a member of the industrial committee of the 
California State Chamber of Commerce. I served as chairman of the mining 
committee and a director of the Los Angeles Chamber of Commerce 1947-52 
inclusive. I am presently a member of the mining committee and also the manu- 
tacturing and industries committee of that organization. I am also presently 
serving as a member of the executive committee of the Western Governors Min- 
erals Policies Conference. During its existence I was a member of the Army 
and Navy Munitions Board, Nonmetals Industry Advisory Committee. 

I have appeared as an expert witness for the United States in condemnation 
actions in many courts in California. I have contributed technical publications 
to the American Institute of Mining Engineers, to the California Division of 
Mines and to the American Ceramic Society. Under my direction publications 
concerning nonmetallic metals and minerals have been published by the Los 
Angeles Chamber of Commerce. 


THE NATURE, OCCURRENCE, AND MINING PROCESSES OF TALC 


Tale, a nonmetallic mineral, is a hydrous silicate of magnesium derived from 
the alteration or metamorphism of ingenious and sedimentary rocks and min- 
erals having a high magnesium content. 

Tale has been mined for centuries and in many parts of the world. It is 
found principally in California, George, Maryland, Montana, New Mexico, New 
York, Nevada, Vermont, Virginia, Texas, and Washington. In the United 
States practically all tale is mined by undeground operations. Tale mining is 
comparable to other hard rock metal mining and frequently presents exceptional! 
hazards and diffculties greatly increasing costs, and often threatening the loss 
of the mine entirely. In the West tale mines are in isolated areas where weather 
conditions reach extremes and labor turnover is high. 

In the West the crude ore occurs in lenses which are sometimes isolated and 
sometimes occur in definite geological structures. The cost of finding, develop- 
ing, and mining an individual lens is quite high. Even after discovery it is 
difficult to determine the location of talc ore bodies because of their lenticular 
nature. Drill holes might pass between two lenses and the operator would 
never know of their existence. Considerable drifting, crosscutting, tunneling, 
and sinking are necessary to lcoate these lenses. After the ore has been located, 
mining can only be done by expensive square-set timbering. 

In the East the tale deposits differ somewhat in their geological occurrences 
especially in that the geological structures containing the tale are much stronger. 
Consequently the ore bodies are larger and less erratic. But the same care must 
be exercised in selecting and mining ore in the eastern as in the western mines. 

Since tale is the pfoduct of heat, pressure, and water, applied to any one of a 
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imber of different rocks, generally the alteration 
rtion of the rock has been changed to tale. This 

ind seeletion of crude ore in order to maintain a uniform quality. 

The crude ore must be crushed, ground, and bagged. Conventionally the tal 
iken from the mine is first crushed in primary and sometimes in 
rushers to minus one-half inch materia! Fine grinding is then achieved 
ibe mills, roller mills, hammer mills, mills using fluid energy, Raymond mil 
nd Hardinge mills, using closed circuits with Sturtevant. Raymond. or 
vpes of air separators. About %) percent of all tale is put thi 
¢ process by the mining company before its first sale. 

I have given you this brief, zeneral description of tale 
ven a small miner must have a fairly sizable investment 
n order to produce a salable commodity. 

Why I am here: My purpose in appearing here is to ask you to consider the 
fect of this legislation on business transactions not involving monopoly, and 
to balance the possible harm which might result 
the good it will accomplish. 

The report of the House Judiciary Committee explains the purpose of the bill, 
H. R. 9424, to be the giving of advance notice of mergers so that the Attorney 
General and the Federal Trade Commission may decide in advance what impact 
the proposed merger will have on competition. It points out that advance notice 
if a proposed merger will give the authorities a reasonable time to study the 
situation and to decide whether to seek a preliminary injunction restraining 
the merger pending a determination of its legality. 

The House committee's report goes on to say that the notification requirements 
of the bill will impose no burden on small business mergers, since the notification 
s required only in those cases where the combined capital structure of the 
acquiring and acquired corporations is in excess of $10 million. 

I am in no position to judge the need of the authorities for prior information 
about proposed mergers where the result of the transaction might substantially 
essen competition or tend to create a monopoly. I certainly do not favor 
monopolies, and I think the authorities should have all the power reasonably 
necessary to prevent them. I do, however, question the wisdom of enacting 
this bill, because I think it will make impossible many normal day-to-day trans 
actions, none of which have monopolistic implications. 
what I mean. 

The House committee’s report says that the third paragraph of the bill, which 
is new, “* * * makes it clear that a transaction which is not in essence a merger 
or its equivalent is not subject to advance notification.” But the language of 
the third paragraph does not seem to bear out this statement. If the combined 
capital, surplus, and undivided profits of 2 corporations exceed $10 million, the 
purchase of any asset, except stock in trade, by one from the other would require 
prior notification if the purchase involves more than $5 million or 5 percent of 
the capital, surplus, and undivided profits of either corporation, whichever is 
less. In my judgment, this provision will impose unnecessary burdens on 
business—whether large or small—and may well impede their normal growth. 

The mining business, as you know, involves what is called a wasting asset. 
Consequently, mining companies are constantly on the lookout for new sources 
of supply. Under this bill a mining company having a capital structure of 
only $1 million could not purchase mining properties from another company 
for as little as $51,000 without giving prior notification and waiting at least 90 
days, if the selling company had a capital structure in excess of $9 million. 

It is anyone’s guess as to what effect the prepurchase notification would have 
on any given situation. In some instances I am sure the only effect would 
be the bother and expense of giving the required notification and waiting the 
required period before consummating the transaction. In other situations there 
cou’ be far-reaching economic effects. Some companies might simply refuse 
to sell rather than give the notice and possible additional information required 
by the Attorney General or Federal Trade Commission. Or a change in the 
price of the product of a mine occurring during the 90-day waiting period might 
keep the transaction from being carried out. In either event, one company 
or the other could suffer serious and perhaps crippling economic consequences. 
If, for example, the company needed the mining properties it proposed to pur- 
chase in order to continue supplying its regular customers or to be in a position 
to compete for business in the future, its inability to get them fer any reason 
would impair its business growth. And I have no doubt that the disclosures 
which are or may be required under this bill will make many companies hesitate 
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hefore taking any action, no matter how trivial, which will put them under a 
legal obligation to make them. 

The situation I have just described can be restated in different ways with 
respect to many different types of businesses. The point is, that while the bi) 
may prevent large companies from swallowing small ones it may also prevent 
small ones from making needed acquisitions from larger ones, or from othe 
relatively small companies. 

What will be the situation, for example, of a small mining company which 
by diligence or good luck or both has discovered a valuable ore deposit but does 
not have sufficient capital to exploit it. If it wants to merge with another com- 
pany it may have difficulty finding one willing to do so in the face of the require- 
ments of this bill. If it wants to sell the property, the number of prospective 
purchasers is almost certainly to be limited for the same reason. Raising addi- 
tional capital by a sale of stock may not be feasible in today’s money market. 

I cannot escape the conclusion :that the results of this proposed legislation 
may be more harmful to small businesses than the good it can do to prevent 
monopoly. It seems to me that the bill's provisions are so far-reaching and 
impinge on so many business transactions that its principal effect will be to 
slow down and stagnate normal business growth. 

I want to repeat that I am opposed to monopoly and favor any reasonable 
legislation which will enable the Government to stop it, but I hope this com- 
mittee will not act on this legislation until after business has had a chance to 
learn of the possible adverse effects of this bill and to make its reaction known. 
I urge you to give serious study to the possible bad effects any such legislation 
might have on small businesses before you act. 


(The statement by Alvin Shapiro, Vice President, American Mer- 
chant Marine Institute, dated May 25, 1956, is as follows :) 


My name is Alvin Shapiro. I am vice president of the American Merchant 
Marine Institute which represents the owners and operators of 55 American 
steamship lines operating ocean-going vessels providing service into and out 
of United States ports on all three coasts. 

The bill, S. 3424, and its companion, H. R. 9424, would amend section 7 of the 
Clayton Antitrust Act by making shipping companies provide advance notice 
to the Attorney General of acquisition of stocks or assets in excess of specific 
amounts and by providing for a 90-day waiting period, before completion of 
such proposed transactions, and other purposes. We avail of this opportunity to 
emphasize the reasons for making this proposal, if enacted, inapplicable ot the 
maritime industry. 

Ships of the American fleet operate to and from United States ports in services 
and on trade routes throughout the world. These trade routes have been estab- 
lished by our Federal Government, which through its administrative agencies 
maintains continuous supervision and control as to the essentiality and service 
of the respective operations. As a result, there is, as a matter of fact, relatively 
little duplication of service between or among American-flag carriers. This, 
in part, accounts for some of the uniqueness of the maritime industry from a 
competitive point of view, as compared with other businesses or transportation 
media in this country. The sale of assets from one company to another tend, 
therefore, not to affect the competitive situation in any particular service or on 
any specific trade route. 

Further, it should be emphasized thas any shipper has available to him not only 
the services of American-flag vessels but virtually identical service in foreign- 
flag ships as well. As a result, it would be impossible for American shipping 
companies which render only a part of the total service available in any trade 
to engage in practices aimed at restraint of trade or monopoly. Any such effort 
would automatically result in delivering his customer into the hands of a foreign 
competitor who is of course outside of the scape of the legislation presently under 
consideration. 

One other vital fact must be borne in mind. All American overseas trades are 
not simultaneously or similarly affected by changes in general economic condi- 
tions. Certain trades may be faced with reduced cargo offerings while others 
are prospering. It takes some 2 to 4 years to build a vessel and a sum of $5 
million or more is a very commonplace capital investment requirement. If an 
operator on a trade route that is expanding is to be enabled to take advantage of 
that condition without having to wait for the construction of a new ship, such 
can only be done by the purchase of a facility from another company under 
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ircumstances which enable it or make it desirable for it to sell a ship. The 
legislation under consideration by your committee today would make it more 
lifficult and subject any potential maritime transaction of this type to delays 
which are basically unjustified and, as shown in the following, unnecessary In 
that respect, the proposals of S. 83424 and H. R. 9424 may deter business interests 
from providing immediate shipping services of a type and volume essential to 
the changing requirements of our international commerce and our 


national 
defense. 


PRESENT MARITIME BOARD REGULATION 


Broadly speaking, the American maritime industry can be divided between 
those ships which are subsidized and those which are not. Subsidy covers 
approximately 300 ships, or almost a third of our fleet. The owners of subsidized 
vessels are, by provision of the basic subsidy act—the Merchant Marine Act of 
1936—under the closest and most exhaustive scrutiny of maritime agencies of 
the Department of Commerce. No transaction of the type characterized by 8S. 
53424 and H. R. 9424 could take place without prior investigation and approval 
of the maritime agency. Moreover, section 15 of the Shipping Act of 1916 
provides that the Maritime Board shall be furnished with true and complete 
details of every agreement of a common carrier by water which may affect 
“controlling, regulating, preventing, or destroying competition.” The Maritime 
Board has the authority to disapprove, cancel, or modify any such agreement. 

It is to be noted that both the Congress, in passing Public Law 899, and the 
President, in approving it, indicated clearly the intent to retain in the regulatory 
agencies unrestricted control of operations of those subject to their authority 
By specific wording in chapter 1184 enacted by the Sist Congress, it was made 
clear that such supervision would suffice in the protection of the public interest 
The Senate committee in its report favoring the passage of H. R. 2734 wrote 
in a paragraph unequivocally stating the adequacy of present control of 
transactions. 

It appears to us, therefore, that both under the Merchant Marine Act of 
1936 and the Shipping Act of 1916, adequate notification requirements and 
safeguards concerning trade practices on the part of American shipping com- 
panies are provided. Since the maritime industry is a highly complicated one 
in which any evaluation of practices must deal not only with the American 
aspects but also those of foreign competitors, the martime agency of our Federal 
Government is the appropriate and most skilled body for any such evaluation. 
We point out that the proposal concerning review by the Attorney General of 
such transactions as referred to by us would be an unnecessary duplication of 
effort, and therefore suggest that a provision to this effect as well as that requir- 
ng a 90-day waiting period in the legislation under consideration is unnecessary 
and not in the public interest, in respect of transactions in the maritime area. 


(The statement. by James F. Fort, Assistant to the General Counsel, 
(merican Trucking Associations, Inc., 1s as follows:) 


Mr. Chairman and gentlemen of the subcommittee, my name is James F. Fort 
and I am assistant to the general counsel of the American Trucking Associa- 
tions, Ine., a federation composed of organizations in each of the 48 States 
and the District of Columbia. Our membersliip encompasses all forms of truck- 
ing, both private and for-hire. 

The purpose of my appearance before the subcommittee is to bring to your 
attention certain objections which the trucking industry has to H. R. 9424 and 
its substantially identical companion, S. 3424. 

The purpose of these bills, insofar as they affect the motor carrier industry, 
is to require notification to the Attorney General and the Interstate Commerce 
Commission, prior to the merger of certain corporate entities. The American 
Trucking Associations, Inc., takes no position on the overall merits or demerits 
of such a proposal as it would affect business organizations, but we do feel 
objection must be raised to those aspects of the bill which would apply to 
motor carriers subject to the jurisdiction of the Interstate Commerce Com- 
mission, 

For many years the Congress has seen fit to resolve the basic conflict between 
reguiated industries and the antitrust laws in the United States by giving exemp- 
tions to these regulated industries following approval by the regulatory agency 
of mergers and other matters which might otherwise be in violation of the 
antitrust laws. Such a situation is provided for in section 5 of the Interstate 
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Commerce Act and in section 7 of the Clayton Act. Court interpretations 
insofar as the motor carrier field is concerned, have, pursuant to this congres- 
sional mandate, held that “as a factor in determining the propriety of motor- 
carrier consolidations, the preservation of competition among carriers, although 
still a value, is significant chiefly as it aids in the attainment of the objectives 
of the national transportation policy.” McLean Trucking Co. v. U. S. (821 U.S. 
67, SS (1944) ). 

It is the feeling of this industry that the pending bills constitute an encroach- 
ment into this historic policy. We know of no outery from the Interstate Com- 
merce Comliission which would warrant the measures called for in this pending 
legislation. There has been but little criticism of the administration of the 
Interstate Commerce Act by the Commission relating to its observance of those 
directives dealing with mergers within the motor-carrier field. Similarly the 
Department of Justice has raised no objection to the present methods until 
quite recently. 

The report of the House Judiciary Committee accompanying H. R. 9424 (Rept 
No. 1889, 84th Cong., 2d sess.) states that— 

“Premerger notification by regulated corporations is deemed particularly 
necessary by the Department of Justice since the Attorney General has a statu- 
tory right, provided by section 11 of the Clayton Act to intervene and appear in 
merger proceedings by commissions and boards” (p. 5). 

It should be emphasized that this statutory right to intervene relates only 
to ICC proceedings to enforce section 7 of the Clayton Act and not to normal 
inerger application proceedings pending before the ICC under section 5 of the 
Interstate Commerce Act. Under the provisions of section 5 of the Interstate 
Commerce Act carriers subject to its jurisdiction must obtain ICC approval of 
mergers and the Attorney General has a right, just as any proper party, to 
intervene in the proceedings. This is not, however, spelled out in a specific 
statutory provision. 

The appearance of the Department of Justice before the Interstate Commerce 
Commission in section 5 proceedings is in the nature of an adversary party. 
H. R. 9424 and 8S. 3424 would require that trucking companies meeting the 
criteria proposed in the bill and contemplating a merger furnish to the Attorney 
General not only such information as might be required by the ICC but in addi- 
tion they would be forced to furnish to the Attorney General upon request “such 
additional relevant information as may be required.’ In effect, therefore, the 
bill proposes to give blanket subpena powers into the hands of the opposition. 

It is of great significance that the ICC is the party with the primary jurisdiction 
in this field. 

Neither the duty to enforce section 7 of the Clayton Act or section 5 of the 
Interstate Commerce Act lies with the Attorney General. 

This blanket subpena power which would be given to the Department of 
Justice will constitute a “fishing license.” We recognize and have respect for the 
Department of Justice in matters involving the antitrust laws, but we firmly 
believe that the expertise of the Interstate Commerce Commission is entirely 
sufficient to carry out the directives of the Congress. 

It is suggested that there is a more feasible and proper solution to this problem 
and one which would afford to the Attorney General the notice which he desires. 
It appears that closer liaison between the Department of Justice and the ICC 
could fulfill this need. At the present time the Attorney General does not receive 
direct notice of (or word concerning) proposed merger applications which are 
tiled with the ICC except through the formal notice of proposed merger applica- 
tions which are published in the Federal Register by the Commission. The Com- 
mission presently requires that many copies of section 5 applications be filed, 
and it is our suggestion that a copy of the application (when the criteria are 
met to bring the merger within the purview of the bill) could be furnished to the 
Attorney General by the ICC without the necessity for giving to the Attorney 
General this most extensive authority to intervene in merger proceedings before 
the Commission. 

Applications made under section 5 of the Interstate Commerte Act must, pur- 
suant to ICC regulations (49 C. F. R. 180), file information far more detailed 
than that which would be required by the proposed legislation. The ICC 
form for motor-carrier merger applicants, BMC form 44, with appendixes, 
is 11 pages and the application form used to acquire control of a motor carrier, 
BMC form 45, is 9 pages, with appendixes. These applications are usually 
supplemented by extensive additional information. 
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In summary, it is the feeling of the American Trucking Associations, In 
that the proposed legislation serves no useful or necessary purpose insofar as 

concerns motor carriers subject to the Interstate Commerce Commission act 
ng under the Interstate Commerce Act. 

Accordingly, it is respectfully suggested that the bills now pending before 
the subcommittee be amended to exclude motor carriers from their coverage. 


(Statement on behalf of the Ohio Manufacturers’ Association to 
the Subcommittee on Antitrust and Monopoly Legislation of the Sen 
ite Judiciary Committee in opposition to H. R. 9424:) 


The Ohio Manufacturers’ Association, representing the manufacturing indus- 
try of the State of Ohio since 1910, is opposed to the passage of H. R. 9424 in its 
present form. For the benefit of this committee and for the record, the reasons 
for this opposition are briefly outlined herein : 

1. This association and its members object to this legislation because it 
subjects to governmental supervision and inquiry a vast number of commer- 
cial transactions which have been traditionally free from governmental control. 

Certainly those who would advocate bringing within the ambit of govern- 
mental regulation such a great number of everyday transactions not hereto- 
fore subject to such regulation should be placed on heavy proof of the vital 
necessity of such a requirement and a clear demonstration of the public in- 
terests to be served thereby. The investigation conducted by this association 
convinces it that there has been no demonstration of need for this particular 
legislation in its present form. In addition, however, there are many serious 
specific objections to this particular legislation. 

2. The proposed statute, in substance, requires that corporations furnish to 
at least two Federal governmental agencies an undefined mass of statistical 
and other information if they propose to enter into a transaction (within the 
size definition hereinafter discussed) which transaction is “in essence a merger 
or its equivalent.” This language would seem to cover many ordinary commer- 
cial transactions of business corporations of this country which by no stretch of 
the imagination would be violations of the present section 7 of the Clayton 
Act or any other Federal or State statute. Thus although the act purports to 
be merely procedural, in that it simply requires the giving of information con 
cerning transactions before they are consummated (with a heavy penalty pro 
vided for failure to comply), it will in practice place a heavy burden upon the 
normal business intercourse of the country and will inevitably discourage the 
carrying out of many transactions which are perfectly valid and which are in 
the interest of the commerce of the United States if that commerce is to be 
continued in its traditionally dynamic fashion. 

The many types of transaction which would be affected by this statute yet 
Which are not and after the passage of this act still would not be violative of 
the substantive sections of the Clayton Act or any other law have been outlined 
in great detail in other testimony before his committee. We need not restate 
them. The fact that all or even some of them may be included within the re- 
quirements by the act requires the most careful revision of the bill in order to 
eliminate from its coverage the great mass of transactions which occur in the 
normal transaction of commerce and business and have no antitrust implications. 

3. This bill, if it should become law, would require that the parties required 
to give notification must furnish to the Government within 30 days after request 
“such additional relevant information as may be required” by the Government. 
There is no definition or standard set up to determine the meaning of the word 
“relevant” nor is there any administrative agency proposed which would make 
determinations as to the meaning of “relevant.” Counsel and corporate officials, 
therefore, are required to determine for themselves, at their own risk, whether 
the requested information, no matter how broad and far afield the request may 
zo, is or is not relevant. The penalties provided for an incorrect judgment on 
this question are exceedingly heavy. Corporate officials, therefore, must in the 
face of almost any request for information. no matter how farfetched such re- 
quest may be and how burdensome compliance therewith may prove, either com- 
ply with such request or take the risk of being determined in error in their 
refusal in a proceeding wherein heavy monetary penalties are the price for an 
incorrect guess as to the meaning of “relevant.” 

4. The legislation in its present form would require notification to the gov- 
ernmental agencies in question 90 days before the consummation of the transac- 
tion. This indicates a rather unfortunate failure on the part of the draftsman 
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to grasp the dynamic nature of American industry and the fluidity of business 
conditions. Once a transaction has “jelled” to a point where notification should 
be given it cannot, generally speaking, be held in status quo for a period of 90 
days because conditions may change so rapidly during that period that the trans- 
action becomes impractical for one side or the other or because news of the 
proposed transaction leaks out and in itself changes the position of the parties. 
5. The problem raised above by the 90-day requirement is not solved by the 
theoretical waiver provision. In the first place, since the consent of so many 
people must be obtained to such waiver, it is quite doubtful if the waiver could 
very often be obtained before the time to be waived had already passed. Such a 
provision, however, is also open to the even more fundamental objection in the 
power it places in the hands of those who may grant the waiver. In case of a 
difference of opinion between the Government agency and the reporting corpora- 
tions as to the relevancy of information requested, the agency officials are given 
a powerful weapon with which to extract information as the price for the grant- 
ing of a waiver. 

6. The supposed exceptions to the requirements of the act contained in the 
third paragraph of H. R. 9424 may quite likely prove more of a snare than a 
benefit to corporate enterprise. This paragraph purports to exempt from the 
reporting requirement “corporations purchasing stock solely for investment when 
the stock acquired or held does not exceed 5 per centum of the outstanding stock 
or other share capital of the corporation in which the investment is made:”. 

Even the most casual reading of this provision will raise many cautionary 
red flags in the mind of every lawyer. When are shares purchases “solely for 
investment?” Does the fact that the purchaser intends to retain the shares but 
not beyond the point when it is no longer prudent businesswise to do so, take 
such purchase out of the class of ‘solely for investment?” Again, to what does 
the “5S per centum of the outstanding share capital” apply? Does it mean 5 per 


centum of the market value or book value or par, or does it apply to number of 
shares or to voting shares? 

Similarly the second exemption provision is equally clouded with doubt as to 
its meaning. That proviso reads that the reporting requirement shall not be 
applicable to, “the acquisition by one corporation of the assets of any other 


corporation if such assets do not equal more than the sum of $5 million or more 
than 5 per centum of the capital, surplus, and undivided profits of either the 
acquired or the acquiring corporation, whichever is less. The term ‘assets’ as 
used in this paragraph shall not include stock in trade sold or held for sale by a 
corporation in the ordinary course of its business.” 

How are ussets measured—book value, sales price, or what? In addition, at 
what date is such value measured—date of sale, date of delivery, ete.? Finally, 
if a corporation with capital of over $5 million desires to purchase a piece of 
machinery for $15,000 from a corporation having capital, surplus, and undivided 
profits of less than $300,000 and if such machinery does not constitute stock in 
trade, the purchasing Corporation must comply with H. R. 9424. 

7. Finally, although H. R. 9424 provides that the failure of the FTC or the 
Attorney General or other appropriate agency to interpose objection within the 
90-day period shall not bar the institution of a suit at a later date, the practie¢al 
effect of 9424 would seem almost inevitably to hamper and perhaps hamstring 
effective antitrust enforcement. This is so because the burden on the agencies 
required to examine the mass of information submitted will probably occupy 
most of the time of their most skilled and experienced personnel. The task can- 
not be assigned to a mere tyro. The consequence will be that the best qualified 
people for investigation, supervision, and enforcement of the antitrust laws will 
be lost to those most important functions. In addition, unless the examiners 
determine to stop a proposed transaction within the relatively short 90-day period 
the practical chances of later attacking that transaction after its consummation 
are very remote. 

True, as has been noted, the law says that a later suit will not be barred 
but the fact that the details of the entire transaction and all relevant informa- 
tion concerning it were submitted in advance to the interested agencies and no 
action was taken would certainly tend to make most courts view very skeptically 
a later request by such agencies to unscramble a merger or acquisition which in 
effect had received such agencies’ implicit blessing. In fact this very fear 
of the reluctance of a court to disturb a completed transaction once the plans 
therefor had been reported to the Government in advance and not prohibited 
has been the chief argument by many Government officials against any further 
legal sanctioning and advisory clearance letters in antitrust matters. 
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In conclusion it should be stated that this conimittee will undoubted V receive 
much more extensive, detailed, and skilled analyses of the many technical ob 
jections to this bill in its present form. Nevertheless it is respectfully submitted 
that the objections outlined herein should be sufficient to indicate the potentially 
far-reaching effects of this proposal and the vast implications it may have on 
the normal commercial intercourse of this country. Certainly there is much 
reason to believe that this act either seeks to do much more than on its face 
it purports to do or its draftsmen have not carefully considered its real meaning 
and impact. 

Those who would so cavalierly disturb the normal network of the countless 
perfectly valid transactions which are involved in the day-to-day operation of 
American business should certainly first clearly understand exactly what is 
contemplated and should also be convinced beyond every doubt that the ] 
scribed cure is not likely to do more harm than the 
alleviate. 


disease it is supposed to 


(The letter dated May 18, 1956, from Laurence I. Wood, New York, 
N. h with attached statement by the committee on trade regulation 
and trademarks of the Association of the Bar of the City of New 
York, is as follows:) j 


Re premerger notification bills. 
Hon. JOSEPH C, O’MAHONEY, 
Chairman, Subcommittee on Antitrust and Monopoly, 
United States Senate, Washington, D.C. 


DEAR SENATOR O'’MAHONEY: The committee on trade regulation and trade 
marks of the Association of the Bar of the City of New York was invited to 
express its views concerning the several bills then pending before the House 
of Representatives providing for prior notification of certain proposed mergers. 
Since that invitation was extended H. R. 9424 has been passed by the House 
of Representatives and inasmuch as hearings on this subject are to be held by 
your subcommittee next week, I am taking the liberty of sending two copies 
of the report, of our committee to you for such use as you may wish to make 
of thein. 

Very truly yours, 
LAURENCE I. Woop, 
Chairman, Committee on Trade Regulations and Trademarks. 


(The enclosure Is as tollows os 


THE ASSOCIATION OF THE BAR OF THE Clty OF NEW YORK, COMMITTEE ON TRADE 
REGULATION AND TRADEMARKS 


REPORT ON PREMERGER NOTIFICATION BILI H. R. 9424 


The premerger notification bill, H. R. 9424 (Celler), is a Clayton Act bill 
Which, With amendments, after having been favorably reported out of the 
House Judiciary Committee,’ was passed by the House. If enacted by the 
Senate in this form, it would incorporate a premerger notification procedure 
into section 7, and would amend section 15 to empower the Federal Trade Con 
mission to seek and obtain temporary restraining orders or maintenance of the 
status quo, in appropriate merger situations. 

The notification phase of the bill, section 1, is a legislative implementation of 
the President's recommendation in his Economic Report to the Congress, Jan 
uary 24, 1956, that: “all firms of significant size that are engaging in interstate 
commerce and plan to merge should be required to give advance notice of the 
proposed merger to the antitrust agencies, and to supply the information needed 
to assess its probable impact on competition (pp. 75-79).” It is the last and 
best version of provisions contained in a series of bills which included H. R. 8332 
(Celler) introduced January 12, 1956, and H. R. S690 (Keating) introduced 
January 23, 1956. The Department of Justice and the Federal Trade Commission 
approve such notification in principle. 

1 Report No. 1889, 84th Cong., 2d_ sess., Mar. 15, 1956. (CCH Trade Regulations 
Reports No. 44, Mar. 20, 1956 (extra edition) ). 
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To be more specific, section 1 of the bill would amend section 7 of the Clayton 
Act by requiring that, where the combined capital structure of parties to a pro- 
posed merger exceeds $10 million, the acquiring corporation must notify the 
Attorney General and the Federal Trade Commission (or the appropriate com- 
mission or board vested with jurisdiction) 90 days in advance of the transac- 
tion. Together with the notice the acquiring corporation must also supply the 
Attorney General and the appropriate agency with specifically enumerated in- 
formation which would enable them to assess the merger’s probable impact on 
competition. During this 90-day period the merger could not take place, al- 
though in appropriate cases this prohibition could be waived. The waiting period 
requirement would not operate, however, to bar an agency from instituting 
proceedings at a later date. The merging corporations would also be required 
to furnish the appropriate agencies with such additional relevant information 
as may be requested, within 30 days. Willful failure to submit the notification 
or furnish the required information is subject to a civil penalty of from $5,000 to 
$50,000. 

Premerger notification would not be necessary (1) where stock is acquired 
solely for investment and does not exceed 5 percent of the outstanding share 
eapital of the corporation in which the investment is made; (2) where the assets 
acquired do not exceed $5 million or 5 percent of the capital structure of either 
the acquiring or acquired corporation, whichever is less; and (3) where the 
assets acquired are stock in trade or sold or held for sale by the corporation in 
its ordinary course of business. 

The injunction phase of the bill. section 2, would confer upon the Federal 
Trade Commission the power to apply to and obtain from Federal district courts 
temporary restraining orders in aid of the maintenance of the status quo pending 
final determination of the district court action, or of the Commission’s ad- 
ministrative proceeding, against the merger. The administrative proceeding, if 
any, is to be brought and determined “as soon as may be.” 

This section 2 originated as a separate bill, H. R. 7229 (Celler), introduced 
July 11,1955. It is reeommended as a logical procedural implementation of the 
Commission's concurrent jurisdiction with the Department of Justice to in- 
vestigate and proceed against violations of section 7 of the Clayton Act. It 
is an attempt to confer upon the Commission a power to seek injunctive relief 
similar to that presently enjoyed by the Department of Justice, and individuals 
threatened with irreparable injury by a reasonably probable illegal merger. 
(See Hamilton Watch Co. v. Benrus Watch Co., 114 F. Supp. 307, aff'd 205 Fed. 
2d 788 (C. A. 2, 1953).) The provision would, in substance, make available 
to the Commission in merger situations a type of temporary injunction similar 
to that available to it in cases of alleged false advertisement of food, drugs, 
devices, or cosmetics, under the Wheeler-Lea Act (15 U.S. C., see. 53). 


COMMITTEF’S CONCLUSION 


The committee does not object to the principle of premerger notification which 
is the basis of section 1 but it is believed that certain modifications should be 
incorporated in the bill in order to confine the bill to its intended purpose. 
It is opposed to section 2 (providing the FTC with injunctive power). 


COMMITTEE’S COMMENT 


A basic flaw which the committee finds in the bill as presently drafted, at least 
in instances where the proposed merger was between corporations in unregu- 
lated industries (which would be a clear majority of the cases), both the merger 
and the parties would be subject to the concurrent scrutiny and enforcement 
runs of two separate governmental agencies, each of which would have the 
riglit: to enforce section 7; to receive notification and initial information, and 
demand further information to be supplied within 30 days, subject to penalty of 
$5,000 to $50,000 for failure so to do; to issue waivers, if any; and to apply to a 
Federal district court for temporary and permanent relief.*, We do not believe 
it is prudent, reasonable, or advisable to give two separate governmental agen- 
cies virtually identical jurisdictional and procedural devices to investigate 
and proceed against prospective business transactions. We arrive at that con- 


*The Commission, by reason of the provision empowering it to obtain a stay pending 
the initiation and the prosecution of its own administrative proceeding, would be given 
the additional opportunity to frustrate proposed mergers by the delays which might be 
involved in a proceeding the length of which would be subject to its control. 
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clusion independently of the financial and practical considerations against dupli- 
cations of staff, efforts, and expense. It is no answer to suggest that the Com 
mission and the Department of Justice will find it necessary to resolve the 
practical difficulties between themselves. 
a position where neither has primacy. 
by Congress. 


This legislation will place both in 
If a coin is to be tossed, it should be tossed 


In opposing section 2, we believe that where drastic remedies are in view the 
Department of Justice’ should continue to have primary and sole responsibility. 
Such a situation compels coordinated efforts between the Commission and the 
Department of Justice which could not be expected to be maintained if they 
were in an equal position. In suggesting that the Department of Justice have 
this power rather than the Commission, we do not intend to suggest that the 
Commission would misuse the power. Our point is that one agency should have 
the power and since the Department of Justice has been the traditionally accepted 
and qualified enforcement agency it is our opinion that it would be simpler and 
less confusing to let the matter rest (than to attempt to divide responsibility and 
add these new duties and an entirely new field to the Commission). 

The committee believes that the notice as set out in the bill with the enumer 
ated information incorporated in the notice will adequately advise the Depart- 
ment of Justice of an intended merger. It believes that this would avoid the 
present haphazard method employed by the Department of Justice in keeping 
idvised of proposed mergers through reports in the press. Should the department 
require additional information the committee sees no reason why the department 
could not proceed on the basis it now has available. It is our feeling that the 
hasic information given with the notice in most cases adequately advises the 
department as to the danger involved in the merger. We also recommend that 
the waiting period be limited to 60 days. Should the Department of Justice wish 
to delay such a merger it must act with this period in a manner now available 
to it. 

If these changes be not incorporated in the bill we recommend that section 1 
he amended as follows: Under the proposed section 1 where a merger was con- 
templated between corporations of the requisite combined size (more than $10 
million), the merger could not be effected until 90 days after delivery to the 
Commission of the notification and basic information. The section then provides 
that “The parties shall furnish within 30 days after request therefor, such addi- 
tional relevant information as may be required by the Commission or Board 
vested with jurisdiction under section 11 of the Act or by the Attorney General.” 
Willful failure to furnish notice or information would be subject to a penalty 
of not less than $5,000, or more than $50,000. As the provisien is drawn, there 
s no time limitation on the request for additional information. Conceivably, 
1 or 2 years after the merger, 1 or more of the agencies could request additional 
nformation within 30 days under pain of the stipulated penalties. We believe 
that such a result was not intended. We recommend that the provision be 
amended to read “The parties shall furnish within 30 days after request therefor, 
which request shall be made within 60 days of the delivery of the notice, such 
additional relevant information as may be required by the Commission or Board 
vested with jurisdiction under section 11 of this Act or by the Attorney General.” : 

The House committee report asserts that the bill “makes it clear that a trans- 
action which is not in essence a merger or its equivalent is not subject to advance 
notification,” but there is some question that the substantive provisions of the 
bill could include many transactions entered into daily by corporations, not 
normally regarded as mergers, such as: <n 

Steps in financing or borrowing transactions, such as the acquisition by a 
corporate trustee of title to equity securities or corporate assets to effectuate 
a mortgage or pledge: 

Buildings constructed or equipment manufactured to specifications of the 
buyer : 

Sale of securities (such as Government notes, Government bonds, cor- 
porate debt and equity securities) theretofore held by the seller as current 
assets or as treasury securities ; 


2 It is stated in the House Judiciary Committee report. p. 8, that “It is the intention of 
he committee that this request for additional information will be made by the enforcement 
gencies in sufficient time so that the necessary data is supplied before the 90 days 

waiting period has elapsed.” The committee believes such control should be incorporated 
the bill itself 
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Sales of accounts receivable to factoring and other organizations ; 
Sales and lease-backs of real property, whether the sale is to an insurance 
company, a charitable corporation or any other corporate investor. 

This committee believes that the objective of the bill is to advise the Depart- 
ment in advance of the contemplated merger as well as to supply the Department 
with basic information in advance so that the Department can act prior to the 
consummation of a merger. It is our belief that it is not intended to include 
types of transactions as set out above and for this reason we believe that the 
bill should restrict its scope to the intended types of merger rather than ordinary 
daily and normal types of transactions. 

Aside from the problem of interpreting such words as “solely for investment” 
and defining “assets” and “stock,” this committee has difficulty in applying the 
stock and asset exemption provisions of the bill. Thus, assuming company B 
has $10 million worth of stock outstanding, company A could purchase, solely 
for investment, $500,000 of this stock without notice, whereas company A could 
not purchase all of the stock in company C, such stock having a value of only 
$100,000. This result could be carried to ridiculous extremes so that notice would 
be required of a $50 transaction and not on a transaction involving several million 
dollars. This same problem, in even more acute form, applies to the asset acquisi- 
tion exemption. Thus, assets could be acquired totaling $5 million without notice 
if the capital, surplus and undivided profits of each of the acquired and acquiring 
corporations was more than $100 million. On the other hand, a company having 
capital, surplus and undivided profits of $10 million could not acquire the assets 
of a $100,000 company in an amount greater than $5,000 without notice. Any 
company having capital, surplus and undivided profits of $10 million or more 
would have to give notice of every acquisition of the total assets of another 
corporation no matter how small, such as a $5,000 garage corporation to house 
its own trucks, an additional retail outlet, a branch warehouse, etc. This com- 
mittee cannot believe that these results are intended by the bill. 

It is suggested that this paragraph of the bill be redrafted to raise the per- 
cent of stock acquired solely for investment to a more realistic figure and to 
rephrase the asset provision to read, “nor to the acquisition by one corporation 
of the assets of any other corporation if such assets do not equal more than 
the sum of $5,000,000 or more than 5 percent of the capital, surplus and un- 
divided profits of either the acquired or the acquiring corporation, whichever is 
greater.” This would provide two tests of assets. First, if the acquired assets 
are less than $5 million, no report is required; second, if the acquired assets 
exceed $5 million, a report would be required only if they exceed 5 percent of 
the capital, surplus and undivided profits of either the acquired or acquiring 
corporation. 

We believe that some attention should also be given to obviating the problems 
which section 1 in its present form would create in the area of responding to 
concurrent or successive requests of 2 or more agencies for information which 
ust be supplied within 30 days of the respective requests under penalty for 
failure to comply. In our view, the simplest way of handling the matter would 
be to provide that in the case of regulated industries, the notice and initial 
information be sent in duplicate to the regulating agency, which shall in turn 
send one copy to the Department of Justice, as a potential intervenor.* And 
in the case of nonregulated industries, which would be subject to the jurisdic- 
tion of the Commission and the Department of Justice, it should be provided 
that the notice and initial information be sent in duplicate to the Department 
of Justice and that one copy thereof be transmitted by the Department to the 
Commission. 

The regulatory agency on the one hand, or the Department of Justice on the 
other, would have the sole right to make a demand for further information. Such 
a procedure would obviate the possibility of there being 2 or more delivery dates 
for purposes of Computing the 90-day period; would eliminate the time problem 
involved in responding to successive or concurrent requests for additional infor- 


4It is stated in the House Judiciary Committee report that premerger notification by 
regulated corporations is deemed particularly necessary by the Department of Justice since 
the Attorney General has a right, provided by sec. 11 of the Clayton Act, to intervene and 
appear in merger proceedoings by commissions and boards. 
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ion by several agencies: and would 


be conduc ive to propel 


n the propose ] merger. 


vencies having a legitimate interest i 
tespectfully submitted. 
Laurence I. Wood, Chairman; Rynn Berry; Kendall B. DeBevois« 
Walter J. Halliday: Bruce A. Hecker; Leonard Joseph: Her 
bert A. Lisle; E. Nobles Lowe; Armand Macmanus: Stuart 
Marks; John L. O'Donnel; Edward L. Rea: Adolph Schimel; 
James R. Withrow, Jr.; Committee 


on Trade Regulation and 
Trademarks. 


(The statement of W. Yost Fulton. chairman. small business com 
mittee, Investment Bankers Association of America. is as follows:) 


My name is W. Yost Fulton. I am a member of the investment banking firm 
of Fulton, Reid & Co., Union Commerce Building, Cleveland, Ohio, and I am 
also chairman of the small business committee of the Investment Bankers 
Association of America. I have been asked by the president of the association 
to make the following observations on H. R. $424 and the related bills which 
vou have here under consideration. For purposes of convenience I shall address 
my remarks to H. R. 9424, since it has already passed the House, but my com 
ments, in the main, are also applicable to the other bills before you. 

By way of identifying the Investment Bankers Association, it is an unincor 
porated, nonprofit trade organization, the membership of which is made up of 
some 800 firms which underwrite and deal or trade in all types of securities. 
These firms, in addition to their main office, have some 1,300 branch offices and 
are located in all parts of this country and Canada. 
types and sizes. 

The principal provisions of H. R. 9424 with which we have primary concern 
would amend section 7 of the Clayton Act to require any corporation subject to 
the provisions of that act proposing to acquire “the whole or any part of the 
stock, other share capital or assets of one or more corporations engaged in 
commerce, where the combined capital, surplus, and undivided profits of the 
acquiring and the acquired corporations are in excess of $10 million” to notify 
the Attorney General, the Federal Trade Commission, and certain other Federal 
agencies 90 days prior to the consummation of any such transaction (emphasis 
supplied). Such notice would be required to “set forth the names and addresses, 
nature of business, products or services sold or distributed, total assets, net 
sales, and trading areas of both the acquiring and the acquired corporations.” 
In addition, the parties to such a proposed transaction would be required to 
“furnish within 30 days after the request therefor such additional relevant 
information as may be required by the Commission or Board vested with juris- 
diction under section 11 of this act or by the Attorney General.” The bill 
further provides that “any corporation willfully failing to give the notice 
or to furnish the required information shall be subject to a penalty of not less 
than $5,000 or more than $50,000, which may be recovered in a civil action 
brought by the Attorney General.” 

As we understand H. R. 9424, the advance notification and 90-day waiting 
period would not apply: 

(1) to corporations purchasing stock solely for investment when the stock 
acquired or held does not exceed 5 percentum of the outstanding stock or 
other share capital of the corporation in which the investment is made; 

(2) where the assets acquired do not exceed $5,000,000 or more than 
5 per centum of the capital structure of either the acquiring or the acquired 
corporation, whichever is less ; or 

(3) where the assets acquired are stock in trade sold or held for sale by 
a corporation in the ordinary course of business. 

First let nte make it clear that the members of our association, collectively, 
and I, individually, thoroughly subscribe to the purposes underlying our antitrust 
laws and to their efficient and effective enforcement. My firm is a relatively small 
tirm, as firms go in the securities business, and we are proud to have many small- 
und medium-sized (as well as larger) corporations among our clients. It goes 
without saying that effective enforcement of the antitrust laws is, therefore, 
vitally important to me, personally, and to many of our corporate customers. We 
want the kind of economic climate and opportunity which these laws are designed 
to foster and maintain. 


They include firms of all 
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I can also readily understand the desire of the agencies charged with the en 
forcement of section 7 of the Clayton Act to get adequate and timely notice of 
proposed mergers which might contravene the provisions of that section, and if 
a practicable means can be devised to provide such notice I, personally, would be 
for it and I am sure our membership would. From such study as we have been 
able to make of the bills before you, however, we firmly believe that the prior 
notice and 90-day. waiting period contemplated would produce overall adverse 
consequences to our whole corporate economy which would far outweigh the 
administrative convenience designed to be provided to the enforcement agencies 
thereby. Indeed, I am not at all sure that the overall result would serve the con- 
venience of the administrative agencies because I think this bill is of such wide 
and as yet unrealized scope that it would result in a veritable flood of paper 
work for the administrative agencies which would have no bearing on their 
enforcement responsibilities. 

I think a very good illustration of the scope, and I am sure unintended scope, 
of the bill in its present form is its impact upon the ordinary day-to-day opera- 
tions of our member firms who happen to be organized in corporate form. As 
you know, many of our members, whether organized as corporations or partner- 
ships or, indeed, sole proprietorships, conduct or make what we call trading 
markets in the stocks and bonds of the vast majority of the publicly held com- 
panies of this country. That is to say, they stand ready and willing to buy or 
to sell, and do buy and sell, varying amounts of stock in various Companies day 
after day, and they hope to make their profit in the difference between the pur- 
chase and sale prices. In this trading they act as principals and not brokers. 
All this trading is otherwise known collectively as the over-the-counter market. 
This market supplies substantially the only market for the purchase and sale 
of securities of publicly held companies which are not listed on exchanges and, 
indeed, our member firms in this market trade, on a principal as distinguished 
from a brokerage basis, in many securities which are listed on exchanges. Ap- 
plying H. R. 9424, therefore, to just such normal trading operations, it would 
mean that if one of our members, organized in corporate form and with any 
capital at all, wanted to purchase 100 shares of the stock of any company en- 
gaged in commerce, with capital of over $10 million, of which there are many, 
such member would have to wait 90 days and supply the required notice because 
their combined capital would exceed $10 million. He would not be purchasing 
“solely for investment” but rather in hope of a prompt resale and so could 
not avail himself of the exception contained in H. R. 9424 with respect to pur- 
chases of stock solely for investment. In these circumstances he could not, of 
course, compete with another member, organized as a partnership, which would 
be under no such restrictions. 

On the other side of the coin, we have some corporate Members with more 
than $10 million of capital which maintain very substantial trading markets in 
a large list of corporate stocks, and of course they couldn’t purchase one share 
of the stock of any corporation engaged in commerce without giving the required 
notice and waiting 90 days. 

This prior notice and waiting period would also, of course, put our corporate 
members out of the underwriting business insofar as corporate stocks are con- 
cerned with respect to companies engaged in commerce. As you know, the 
usual procedure for a company to follow when it seeks new or additional equity 
capital is to have the issue of stock it desires to sell underwritten by a group 
of investment bankers. That is to say, the underwriting group gets together 
and agrees to buy the whole issue from the company at a price agreed upon 
with the company, and to in turn offer the issue to the public. The underwriters 
take the risk of selling these securities to the public at a profit. Obviously an 
underwriting house, if organized as a corporation, and with substantial capital, 
should it want to buy a substantial share of such an issue, would exceed the 
$10 million figure and if it had to give the notice and wait 90 days it just could 
not take part in such a transaction. Such underwriters, of course, are buying 
as principals and for resale and not “solely for investment.” I feel confident 
that the draftsman of this bill intended no such result, because such transactions 
have no Clayton Act implications whatsoever but, as I say, this is a good illus- 
tration of the scope of the bill and its unintended and unnecessarily burdensome 
consequences in the form as passed by the House. 

We also run across many other situations in our business where the result of 
the bill in its present form might well be to decrease, rather than increase, com- 
petition. We have some member firms, organized as corporations, which have 
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capital in excess of what they require for their @ormal underwriting, trading 
and brokerage operations, and others may have access to outside corporate capi 
tal interested in promising ventures. Certain regulated investment trusts are 
similarly interested. Many of these firms from time to time, in analyzing a 
great variety of companies, may come across one which is not doing as well as it 
should, even though in a promising field. The difficulty may be inadequate 
management or any one of a great variety of other causes. The owners of the 
company may be willing and anxious to sell, and in many such cases various of 
our members will buy control of such a company, put in new management, per 
haps supply some needed capital, reorganize the company internally, or do what 
ever seems to be indicated, and then later on, if their judgment is correct and the 
company’s earnings and prospects improve and, indeed, if it becomes a greater 
competitive factor in its field, they will sell the company and go on to other such 
ventures. If, however, the notice and waiting period as contemplated by H. R. 
‘424 should be required, and particularly if such information should not be 
treated confidentially, 1 am confident that many such transactions, which have 
no antitrust implications whatsoever and which, indeed, may well 
petition, would never take place. 

As I indicated at the outset, my firm has participated in the financing, re 
organization, merger, etc., of Many small- and medium-sized corporations as well 
as the larger ones, and in the question of merger or consolidation of such small 
and medium-sized corporations time is frequently of the essence. Corporate 
inanagement, after all, is made up of individuals and, like too many of us, 
doesn’t go to see the doctor until they are really sick. On the basis of my ex 
perience I am firmly convinced that the notice and 90-day waiting period, which 
after all doesn’t prevent mergers which do not contravene the Clayton Act but 
only delays them, would have a far greater deterring impact upon desirable 
mergers of small- and medium-sized corporations that it would upon larger cor 
porations who would have the foresight, financial strength, and ability to wait 
out the 90-day period. 

For the foregoing and related reasons, and on the basis of much of the testi 
mony which has already been given before this committee by other segments 
of the business community, we would strong ly urge that the committee and the 
Congress not adopt any such prior notification and waiting period requirements 
as are contemplated by the bills before you. As we have already said, we think 
the harm that would be done to normal business operations vastly outweighs 
considerations of administrative convenience, as desirable as they may be. Per 
haps, after a lot more study than this proposal has had to date, some means may 
be devised to bring about adequate and timely prior notification of mergers 
having Clayton Act implications which would not at the same time have the 
wholly unwarranted and really dangerous consequences to general business 
which we foresee in this proposal and which have nothing to do with Clayton 
Act enforcement. 

If, however, the committee and the Congress feel that some action along the 
lines under consideration is indicated, we would strongly urge that the following 
amendments be adopted. We would recommend that the second paragraph of 
the bill be amended in substantially the following language: 

“The preceding paragraph shall not apply to (a) the acquisition by any cor- 
poration registered as an investment company under the provisions of the In- 
vestment Company Act of 1940, of the stock or other share capital of any other 
corporation, or (b) the acquisition by any corporation registered as a broker or 
dealer under the provisions of the Securities and Exchange Act of 1934, of the 
stock or other share capital of any other corporation, or (c) the acquisition 
by any corporation, solely for investment, of the stock or other share capital 
of any other corporation, if immediately after such acquisition the securities 
of such other corporation held by the acquiring corporation will constitute less 
than 5 percent of the voting power of such other corporation, or (d) the acqui- 
sition by one corporation of the assets of any other corporation, etc.” 


increase com 


Commercial banks and investment banking firms which deal ex- 
clusively in United States Government and State and local government 
securities are not required to register under the Securities Exchange 
Act of 1934. They would, thus, not be covered by the amendment pro- 
posed above. Sales of Government securities by these firms would, we 
assume, not fall under the reporting and waiting period requirements, 
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since the securities woul constitute the stock in trade of these 
firms. However, the purchase of United States Government and State 
and local government securities by these dealers from insurance com- 
panies, banks, and other corporations would fall under the reporting 
and waiting period provisions of the bill. 

This problem was noted earlier in the statement by Mr. Thomas 
A. Bradshaw, speaking for the American Life Convention and the 
Life Insurance Association of America, to which we subseribe. 
Clearly, transactions in Government securities have no relation to 
the objectives of the bill and the reporting and waiting period re- 
quirements would seriously impair the liquidity and marketability 
of Government securities. This defect of the bill could be remedied by 
revising the sentence beginning on line 3 of page 4 to read as follows: 


“The term ‘assets’ as used in this paragraph shall not include stock in trade 
sold or held for sale by a corporation in the ordinary course of its business, 
securities issued by the United States, or by any State, Territory or insular 
possession thereof, or by any political subdivision or public agency or instru- 
mentality of one or more of any of the foregoing.” 


(Letter dated May 25, 1956, and attached report on H. R. 9424 of 
Curtis Lee Smith, president, the Cleveland Chamber of Commerce, 
Cleveland, Ohlio:) 


In re H. R. 9424, 


Hon. JosepH C. O’MAHONEY, 
Chairman, Subcommittee on Antitrust and Monopoly Legislation, 
Senate Office Building, Washington, D.C. 

DEAR SENATOR O’MAnrioNEY: The Cleveland Chamber of Commerce, acting on the 
recommendations of its committee on legislation, desires to oppose this bill in its 
present form for the following reasons: 

(1) The $10 million minimum is much too small, since mergers of corporations 
of that size do not have a sufficient threat of monopoly or a lessening of competi- 
tion as to be dangerous to the economy. 

(2) Extending the power of injunction to the Federal Trade Commission is 
giving too much power to such an agency to delay a merger almost indefinitely. 

(3) Since merger negotiations are usually delicate private matters which could 
be easily wrecked by publicity at any time, such public notice could be exceedingly 
harmful to both merging corporations. 

(4) The purposes of this bill could be attained by notifying the Attorney Gen- 
eral’s office that a merger contract had been entered into subject to the approval 
of that office, and the Attorney General could then call on both parties for con- 
fidential information to determine whether the merger constitutes a threat of 
monopoly or such a lessening of competition as to be dangerous to the economy. 

The full text of our committee’s report is attached to this letter. 

We trust that you will give these views your usual careful consideration. 

Sincerely yours, 








Celler, to require prior notification of corporate mergers 


Curtis SMITH, 
President. 


To the Board of Directors of the Cleveland Chamber of Commerce: 


GENTLEMEN: Your committee on legislation has considered H. R. 9424, Celler, 
a bill now pending in Congress to amend the Clayton Antitrust Act by re- 
quiring prior notification of corporate mergers, and recommends that the bill as 
passed by the House on April 16, 1956, be opposed in its present form. 

According to the report issued by the House Committee on the Judiciary, 
the bill has been summarized as follows: 

“H. R. 9424 amends section 7” (of the Clayton Act) “by requiring that, where 
the combined capital structure of parties to a proposed merger exceeds $10 
million, the acquiring corporation must notify the Attorney General and the 
Federal Trade Commission (or the appropriate Commission or Board vested 
with jurisdiction) 90 days in advance of the transaction. Together with the 
notice, the acquiring corporation must also supply the Attorney General and 
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the appropriate agency with specifically enumerated information which would 
enable them to assess the merger’s probable impact on competition. During 
this 90-day period the merger could not take place, although in appropriate 
cases this prohibition could be waived. The waiting period requirement would 
not operate, however, to bar an agency from instituting proceedings at a later 
date. The merging corporations would also be required to furnish the appro- 
priate agencies with such additional relevant information as may be requested, 
within 30 days. Willful failure to submit the notification or furnish the re- 
quired information is subject to a civil penalty of from $5,000 to $50,000. 

“Premerger notification would not be necessary (1) where stock is acquired 
solely for investment and does not exceed 5 percent of the outstanding share 
capital of the corporation in which the investment is made; (2) where the 
assets acquired do not exceed $5 million or 5 percent of the capital structure 
of either the acquiring or acquired corporation, whichever is less; and (3) 
where the assets acquired are stock in trade or sold or held for sale by the 
corporation in its ordinary course of business.” 

In addition, the bill would amend the Clayton Act to give the Federal Trade 
Commission authority, which it does not now have, to obtain an injunction to 
restrain a merger until the legality of it (in relation to the antitrust laws) has 
been determined. 

VIEWS OF YOUR COMMITTEE 


Although the President, in his Economic Report to Congress January 24, 
1956, requested legislation providing for premerger notification, your committee 
believes that this bill does more than simply provide for such notification and 
as drawn, it has many dangerous aspects. For example, the $10 million pro- 
vision in effect proclaims that if a $914 million business absorbs a $500,000 
business, such a merger might have sufficient threat of monopoly or a lessen 
ing of competition as to be dangerous to the economy. In these days of giant 
corporations, we feel that the $10 million minimum is much too small and that 
this should be considerably raised. All that the President requested was pre 
notification by “all firms of significant size that are engaged in interstate 
commerce.” 

Under present law, the Attorney General could procure an injunction against 
a proposed merger, but this bill also extends the power of injunction to the Fed- 
eral Trade Commission, and we believe that this is giving too much power to 
such an agency which, after an injunction has been obtained, can delay a pro- 
posed merger almost indefinitely until it determines whether or not the merger 
may have an impact on competition. 

Most merger negotiations are delicate private affairs which could easily be 
wrecked by publicity of any kind. If publicized, the stock of the corporations 
might be opened to speculative groups that could do the corporations consid- 
erable damage, or as Representative Vorys stated, “A sort of raid by minority 
stockholders.” There are frequently places where publicity could be exceedingly 
1armful to both merging corporations, yet it is our understanding that the 
language of this bill would make all the information contained in this premerger 
notification open to the public, and if the merger failed to go through, the 
public would have full knowledge of the “total assets, net sales, and trading 
areas” of both corporations together with ‘“‘such additional relevant information 
as may be required by the Commission or by the Attorney General.” 

If large corporations desiring to merge, could conduct merger negotiations 
in secret and sign merger contracts subject to approval by the Attorney General 
or the Federal Trade Commission and then simply notify the Attorney General’s 
office of such desire to merge, the Attorney General's office could then proceed to 
investigate such merger and call on both parties for confidential information. 
This bill goes far beyond that, and sets up, we believe, some very dangerous pro- 
cedures which could be exceedingly harmful and which could prevent many 
otherwise desirable mergers. 

COMMITTEE ON LEGISLATION, 
GorpbDon C. NICHOLS, Chairman, 
KENNETH V. NICOLA, 

PauL W. BEst. 

JOSEPH F. CouULSTON. 

W. A. DALEY. 

A. J. GENTHOLTS. 

CLAYTON LEROUX. 


FRANK H. PELION. 
May 8, 1956. 


79425—56- 
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(Letter dated May 24, 1956, of Robert J. Bird, of Dawson, Griffin, 
Pickens & Bird, W ashington, 59:45;3) 


Re H. R. 9424, the Celler bill. 
Hon. JoserpH C. O’MAHONEY, 
United States Senate, 
Washington 25, D. C. 

DrarR SeENATOK O’MAHONEY: We were very pleased to notice that your sub- 
committee has commenced public hearings on the captioned bill. 

We are not in a position to evaluate the merits of this legislation, but our 
Study of the bill and the report of the House Judiciary Committee has raised 
a serious question as to the effective date of the proposed amendments. As 
we analyze it the Attorney General has the power to waive the 90-day waiting 
period in appropriate cases. That is good. However, we feel that this dis- 
cretionary power may prove to be inadequate. We think the Dill should 
affirmatively provide that transactions consummated prior to the enactment of 
the bill are to be governed by existing law. As we read the proposed bill, 
mergers negotiated in good faith prior to the enactment date could be challenged 
by the Department of Justice. While we doubt that the courts would look with 
favor on any retroactive application of these amendments, nevertheless the 
parties might be subjected to needless harassment and litigation. 

We therefore suggest that the bill be amended to make it clear that trans- 
actions which are consummated prior to the enactment date are to be governed 
by existing law and that the amendments contained in the Celler bill are not 
intended to apply in such cases. 

Iam, with high respect, 

Sincerely yours, 


Rosert J. Brrp. 


(Letter dated May 1, 1956, of John J. Gibson, general counsel, 
Johnson & Johnson, New Brunsw ick, N. J.:) 


Re H. R. 9$424—premerger notification 
Hon. CLIFFORD P. CASE, 
United States Senate, Washington, D. C. 

Drar SENATOR CASE: I believe that Congressman Auchincloss has written you 
about my concern over H. R. 9424. While there is some merit in the stated 
purpose of the bill, it seems to me that it has three serious defects. 

First, I appreciate that H. R. 9424 permits the establishment of procedures for 
a waiver on all or a part of the waiting requirement. However, I suggest that, 
Government procedure being what it is, it is unlikely that anyone short of the 
Attorney General or the Chairman of the Federal Trade Commission would take 
it upon themselves to issue the waiver in the usual case. Iam very much afraid 
that the 90 days would turn out to be the minimum waiting period, and that 
requests for additional information would become almost standard procedure with 

resulting delay beyond the 90-day period. Am I not correct in thinking that that 
has been quite common in such situations as new drug applications to the Food 
and Drug Administration? 

Second, although the bill requires that the information filed be kept on a 
confidential basis within the Federal Trade Commission and the Department of 
Justice, we must remember that the material has to be assembled and the appli- 
cation prepared in the applicant’s offices and that a considerable number of 
people are involved before we get through. Even if the secrecy were maintained 
on the Government end, it seems not too likely that it would be maintained on 
the other end and for very long. With a competent staff the Securities and 
Hixchange Commission has been able to handle the average registration statement 
within the prescribed 20-day period. Given an equally competent staff would it 
not be practical to reduce the period prescribed by this bill? This would greatly 
relieve the danger that a perfectly proper merger arrangement would fall apart 
because secrecy could not be maintained for the necessary period of time. 

Third, when the bill was going through the House, I suggested to Congressman 
Keating through Congressman Auchincloss that there might well be an exemption 
where the capital, surplus and undivided profits of the acquired corporation do 
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not exceed, say $2 million. The present bill requires the waiting period no matter 
how small the acquired corporation if the acquiring corporation has capital, 
surplus and undivided profits exceeding $10 million. Surely there is some figure 
for the size of the acquired corporation which could scarcely be deemed to have 
any antitrust significance. 

Congressman Keating sent me in reply a memorandum from Mr. Herbert 
Maletz of the staff of the Judiciary Subcommittee in which Mr. Maletz expressed 
the committee’s concern that if my proposal on size were adopted “very large 
corporations would be able to make a successful series of acquisitions of smal! 
companies without premerger notification.” May I suggest that the way to deal 
with that situation is by limiting the number of acquisitions permitted without 
notice to a very small number, even as little as 1 or 2 in any calendar year, rather 
than to tighten the clamp on the small selling corporation. I hope that the 
comunittee will bear in mind that there are a very large number of small owners 
who, because of age, ill health, other business activities and such reasons come 
to the time when they think sale or merger is indicated. The committee will 
impose upon them a severe hardship if it goes very far in restricting the possibility 
of their selling to larger businesses in the same field. The number of buyers 
from outside the field, with adequate capital, is not likely to be sufficient to 
meet their needs. 

I would like to urge upon you my original premise that the bill does not give 
sufficient consideration to the protection of the small proprietor. I am, of course, 
aware that a few large companies have been very active in acquisitions in recent 
years. However, I do believe that we have here a situation where a great num 
ber of small proprietors are being adversely affected by this effort to deal with 
the comparatively few situations where appropriate legislation may well be 
needed. 

Sincerely yours, 
JOHN J. GIBSON. 

(Letter dated May 16, 1956, of Rush S. Dickson, president, American 
& Efird Mills, Inc., Mount Holly, N. C.:) 


Hon. Joseru C. O MAHONEY, 
United States Senate, Washington, D.C. 

My DEAR SENATOR O’MAHONEY: I have previously expressed to my Congress 
man serious objection to H. R. 9424, the prenotification of mergers bill, but it 
got out the House with amendment exempting all merged enterprises having 
combined assets of $10 million or less. 

I have previously made the point to Hon. Charles Raper Jonas, my Congress- 
man, that this bill is like locking the barn door after the horse has been stolen. 
It would seem to me that Members of the Congress should be more concerned 
with trying to break up some of the monopolies that exist where their assets run 
in terms of $500 million to in excess of $1,000 million, because many enterprises 
today of $20 million to $50 million are fighting for their lives in competition with 
huge enterprises. 

I am thinking presently of the textile industry in particular. We have many 
combines like Amerton, J. P. Stevens & Co., Burlington Mills, ete., having sales 
running from $150 million to $500 million. I would hate to think that small con- 
cerns such as one of which I am the president, having assets of only $10 million, 
could not marge with a $15 million or S20 million enterprise without holding 
long hearings and getting approval of the Department of Justice and the Attorney 
General. 

Having been an investment banker for 36 years, I have never heard of any 
monopoly or any combine that tended to reduce competition involving assets of 
less than $50 million, and I doubt seriously if any exist under $100 million. 

Since you are the chairman of the subcommittee on hearings for this bill, I 
do hope that your subcommittee can at least bring out a revision exempting 
mergers of companies having assets of less than $50 million. That would serve 
the purpose, but for a small $10 million enterprise which is fighting to maintain 
itself, that seems very insignificant compared with what now already exists. 

Urging your consideration of my suggestion herein outlined, I am 

Sincerely yours, 


Rusa S. Dickson, President. 
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(Letter dated May 23, 1956, of Snyder J. King of Ryan, Askren & 
Mathewson, Seattle, Wash. :) 


Re H. R. 9424 (amendment to sec. 7 of the Clayton Act). 


Hon. JoserH C. O’ MAHONEY 
United States Sendior, 
Senaie Office Building, Washington, D. C. 


My Dear SENATOR O’MAnoNey: I understand that the Senate Subcommittee on 
Antiirust and Monopoly, of which you are the chairman, is about to commence 
hearings on the above-referenced bill, which has been passed by the House of 
Representatives. 

I am aware that there are persuasive arguments on both sides of the question 
as to whether this type of legislation should be adopted, and Il am certain that 
your subcommittee will be fully apprised of the different viewpvints prevailing 
on this generai question. 

I am concerned, however, that some of the details of the bill may be overlooked 
in the broad discussion concerning the general advisability of its adoption. My 
purpose in writing you is to direct your attention to one particular of the proposed 
bill which both proponents and opponents must agree will cause undue and 
unnecessary hardship in a certain limited number of cases, if it is not corrected. 

Almost every purchase and sale of a business is preceded by an executory con- 
tract between the purchaser and seller which contemplates a closing of the trans- 
action at a fixed future date. Prior to the actual consummation of the purchase, 
financing commitments are arranged, announcements ure made to the trade and to 
eluployees, stockholder approval is obtained where necessary, and plans are laid 
tor an orderly takeover. At this stage, commitments and assurances have to 
be given to the seller’s customers and employees in order to retain any semblance 
of a going business. The buyer has made plans for future operations and com- 
mitments to its lending agencies. Any delays in the time schedule fixed for the 
takeover result in irreparable damage to the business of both parties and 
jeopardize the consummation of the transaction. 

It is my understanding that the proposed bill will require all corporate pur- 
chasers falling within its terms to give 90 days’ notice privr to closing, even 
though an executory contract to purchase fixing an earlier closing date has been 
entered into, e. g., if the bill becomes law on July 30 and au existing contract 
provides for an August 15 closing, the closing must be delayed until at least 
October 1 to comply with the law. 

I know you will agree that the establishment of “procedures for the waiver of 
all or part of the waiting requirement in appropriate cases,” as provided in the 
bill, does not meet this problem. 

It is respectfully suggested that the bill be amended to delay its effective date 
for a period beyond its date of adoption—say 6 months—or that some suitable 
exception be provided for pending transactions to avoid the chaotic consequences 
which will follow from the adoption of the bill in its present form. 

Very truly yours, 
SNYDER J. KING. 


Letter dated May 25, 1956, of Maleolm Johnson, of Everett & John- 
son, New York, N. Y.: 
In re: H. R. 9424 
Hon. JosepH C. O’MAHONEY, 
Acting Chairman, Subcommittee on Antitrust and Monopoly, Senate Judici- 
ary Committee, United States Senate, Washington, D.C. 

My Dear SENATOR: With respect to the above bill, my firm has counseled from 
time to time on mergers of insurance corporations generally already completely 
owned by the same common parent insurance company. The reasons for the 
mergers generally relate to savings and increased efficiency and to so-called 
multiple line underwriting powers now permitted by changes in State laws. 
These companies are subject to the jurisdiction and supervision of the insurance 
departments of every State in which they write insurance, and details of the 
merger must always be cleared with each department. It generally takes from 
6 months to a year to receive such clearance. 

While I am sympathetic with the general purpose of the 90-day reporting 
period of H. R. 9424, it would seem unfair if this bill were to pass on, say June 
30, 1956, with no effective date provisions, thereby delaying for 90 days a merger 
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f 2 wholly owned subsidiary insurance companies which has been planned for 
some time prior to the passage of the act and which was to have been consum- 
mated on, say, July 1, 1956. It would then be necessary to clear all details with 
each State insurance department anew—all at considerable expense and at the 
risk of a considerably longer delay than the 90-day period contemplated by 
the act. 

I would respectfully urge that .your subcommittee consider amending H. R 
424 (or any other related proposed bill) so as to eliminate from the 00-day 
reporting provisions aby merger involving corporatious reguiated by State 
regulatory commissions, departments, or bodies where the merger is consum- 
mated within 6 months after the passage of the act. 
%) days after passage. ) 

Respectfully submitted. 


(Or, at a very minimum, 


MALCOLM JOHNSON 


(Statement of Rolla D. Campbell, Huntington, W. Va., President, 
National Couneil of Coal Lessors, Ine. :) 


Mr. Chairman, and gentlemen of the committee, I am Rolla D. Campbell, of 
liuutington, W. Va. I am president, and appear here, on behalf of National 
Council of Coal Lessors, Inc., which is a national trade association composed 
of owners of coal lands leased on a royalty basis to operating companies, and 
having an office at Southern Building, Washington, D.C. I have been actively 
engaged in the practice of law for 36 years, representing coal land owners and 
coal operators, and am generally familiar with all aspects of the coal business. 

[ appear here in opposition to H. R. 9424, and its companion bill, S. 3424. It 
is my position that this bill should not pass either in its present form or in 
in amended form. 

Now for my reasons: 

The bill represents a new and very drastic change in theory and practice 
It will, in my opinion, constitute a very detinite interference with normal busi- 
ness transactions, as will be more fully set out later. It should not be passed 
unless some definite positive overriding public need for it has been demonstrated. 
It is my opinion that no such overriding need has been demonstrated and that 
the bill, if passed, will do more harm than good. Mr. R. BE. L. Hall, general 
counsel of National Coal Association, has gone into this point extensively and 
| would like to refer you again to his more complete statement. 

My discussion of the bill will be from the point of view of a lawyer in a 
relatively small community to whom the antitrust laws are seldom of active 
professional interest, but who must nevertheless advise clients concerning them. 

To me, it seems odd that a corporation contemplating a merger or acquisition 
of corporate assets should be required to give notice to the Government and 
furnish detailed information and yet not receive any determination of status. 
The only certain result of giving the required notice and furnishing the required 
information is that no fine is levied. However, the Government officials can 
refrain from taking any affirmative action on the notice, but can later use all 
the information so supplied in prosecuting the corporation. For many years I 
have felt that Congress should provide an administrative forum where a definite 
hinding ruling as to the legality of a proposed merger or acquisition could be 
obtained by any party whose counsel was doubtful concerning the legality of 
the contemplated action. The law should not mandatorially require an applica- 
tion for determination of legality of all such transactions, but should simply 
offer the remedy to those who want to seek it, leaving those who decide to go 
their own way subject to existing rules and penalties. But under the above 
hill, notice and furnishing of information are mandatory instead of optional, 
and yet no binding administrative determination is obtained. Either the Gov- 
ernment decides to enjoin or it decides not to enjoin. Of course, a third course 
could be taken, namely, the Government officials could express grave doubt as 
to the propriety of the contemplated action and could even go so far as to 
issue threats unaccompanied by injunction proceedings. 

The standards of the antitrust laws, and particularly of the Sherman and 
(layton Acts, are vague and general. It is quite difficult to apply them to 
specifie situations or to anticipate with any certainty what the decision of a 
court will be on any specific set of facts. In addition to the rules being vague, 
the courts have frequently changed their notions of how to interpret the rules. 
The risks attendant on such uncertainty place a moral obligation on the Gov- 
ernment to provide a remedy for reducing or eliminating the uncertainty for 
those who want to make use of the remedy. 
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I was pleased to read in the newspapers that Secretary Weeks has advocated 
such optional procedure. 

Let us assume, however, that the bill (H. R. 9424) is passed in its present form 
and becomes law. A corporation comes to me and says that it wants to negotiate 
for the acquisition of the stock or assets of another corporation. Dlere is where 
my troubles begin. 

The first question to answer must be whether the acquiring corporation is en- 
gaged in commerce as defined in the Clayton Act. It will be a rare instance where 
it is not, since the definition of trade and commerce now has been broadened 
to include almost every single activity except organized baseball. 

The next inquiry will be whether the corporation whose stock or assets are 
to be acquired is engaged in commerce as defined by the Clayton Act. This may 
present some difficulties, particularly with respect to coal landowners, many of 
whom are not engaged in mining. The main task I would face would be to decide 
whether I wanted my client to take the risk of my making a finding of facts based 
upon my own investigation. Asa matter of prudence, I would probably conclude 
that regardless of what the officials of the selling corporation said about their 
interstate activities, I would have to act on the assumption that in some form 
or other the corporation is engaged in commerce as defined in the act. This may 
impose a hardship on the selling corporation if as a matter of fact it is not 
engaged in commerce. 

The next question to be faced is whether the acquired corporation (as assets) 
and the acquiring corporation add up to $10 billion. The bill is silent as to how 
the $10 million value for outstanding stock, surplus, and undivided profits is to 
be determined. Are we to take book value or are we to take current appraised 
value less depreciation, or are we to use the adjusted basis determined under the 
Internal Revenue laws? Let us suppose that the physical assets to be acquired 
are to be paid for in unlisted stock instead of cash and that there is no regular 
market for determining the value of the stock. Or let us suppose that the stock 
to be acquired has no ascertainable market value and the stock to be exchanged 
for it likewise has none. Here again I suppose my only safe approach would be 
to say that if under any conceivable method of valuation the $10 million factor 
is exceeded, the statute must be applied. 

Our members will more likely than not be affected as “acquired” corpora- 
tions rather than as “acquiring” corporations. They are usually not aggressive 
at expansion, yet occasionally they will acquire stock or assets of another 
company. 

Let us suppose a corporate coal land owner is approached by an operating 
company for a long-term lease on a coal deposit. The lease is in the ordinary 
form describing one or more seams of coal on specific tracts of land. It calls 
for a tonnage royalty of so much per ton of output and for a minimum royalty 
which may be expressed in terms of a fixed dollar amount or of a minimum 
number of tons to be produced annually, or may be a variable amount based upon 
the selling price of the coal produced or upon a share of the profits or upon 
a price index. It probably will require the lessee to pay the property taxes 
on the coal or land leased. The lease will run for a specified number of years 
or possibly until the exhaustion of the coal leased. The lessee will probably 
obligate itself to mine all the mineable and merchantable coal in the property 
leased. 

The total royalties payable under the lease could exceed $5 million, but may 
not. The lessor corporation has not fully explored all of its lands and does 
not know accurately what its total coal reserves might be. 

Under the law of some States, a coal mining lessee is considered as the owner 
of the coal in place. Of course, the precise language of the lease will be deter- 
minative of this question. But the same language which in one State will 
constitute the sale of the coal in place will in another State give the lessee 
only a leasehold estate. The language of the lease might be so restricted as to 
create in the lessee only a profit a prendre. 

With these facts in front of me it will be necessary to decide whether the 
lease constitutes an acquisition by the lessee of the assets of a lessor. Cer- 
tainly there is an acquisition of a legal interest in the lessor’s assets. I assume 
that the lease would be an acquisition. It is then necessary to determine the 
value of the assets. Should they be valued by the cash payment made by 
the lessee to the lessor on the execution of the lease? Such payments are not 
ordinarily made, but there may be occasions when they are substantial. In 
the oil and gas business they are known as lease bonuses. Is such a payment 
to be taken as the value of the acquisition, or will the value be the total of the 
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royalties to be paid during the life of the lease? If the latter, will the value be 
based upon the maximum or the minimum which might be paid or upon some- 
body’s estimate? Or would value be determined by attempting to apply the 
present-day value of expected future royalty payments? 

The proposed lease also raises other questions: How will we determine the 
capital, surplus, and undivided profits of the acquiring corporation? Is it book 
value, the value as determined under the income-tax laws, or a value based upon 
appraisal? Either method of valuation could bring a different result. If the 
lessor corporation dves hot Kuow the fuil extent of its coal deposits, as is very 
generally the case, how can it determine the question of whether the coal leased 
represents more than 5 percent of its own capital, surplus, and undivided profits? 

Also, in connection with this transaction, it would be necessary to decide 
whether the coal in the ground constitutes stock in trade sold or held by the 
lessor corporation in the ordinary course of its business. In one sense the coal 
in the ground is « stock in trade, since it is the principal asset which the lessor 
has to sell. On the other hand, it is not property which is carried in inventory. 
Under the Internal Revenue Code it is classified as property used in trade or 
business, 

Having considered the various questions above raised, let us assume that the 
answer is that compliance is definitely or probably necessary. Of course, the 
acquiring Corporation must insist that the transaction be held in abeyance until 
the 90 days are up and, as a practical matter, it must insist upon reserving the 
right to withdraw from the transaction if a suit is started or if the Government 
questions the legality of the acquisition. How much longer must the deal be 
held in abeyance? Should it be for more than 90 days if an adverse opinion is 
expressed by Government officials, or until conclusion of litigation if an injunction 
proceeding is started? 

There are so many uncertainties attached to the possibilities which could 
ensue after notification that the chances are the acquiring corporation would 
insist on an unrestricted right of withdrawal. 

It is obvious, therefore, that the effect of the delay is to destroy the security 
of the transaction. Although the parties have agreed on all terms, the transac- 
tion has to remain in limbo at least until the requirements of the statute are met. 
But this may be very unfair to both parties. If the acquiring corporation is in 
the process of rounding up coal reserves from a number of owners, it would find 
its task almost impossible if, having reached agreement with certain of the 
owners, it could not immediately complete the transaction. Everybody interested 
in the area would have full public notice of all the details of the transaction 
agreed on, and this notice might upset negotiations of the acquiring corporation 
with other owners. The same delay plus publicity could have the same adverse 
effect on the lessor corporation if it is carrying on negotiations with several 
prospective lessees. Effective trading often requires secrecy. 

An operating coal company acquiring the stock or assets of another operating 
company of course desires to acquire the operating personnel and the customers 
of the acquired company. The bill, if passed, would make realization of these 
aims difficult. As soon as the transaction is given publicity, employees of the 
acquired corporation will be subject to raiding by competing employers. Or such 
employees might seek other jobs, being uncertain as to their own future. Also, 
competing producers would try to raid the customers of the acquired corporation 
and the customers might desire to make a change of suppliers, being uncertain as 
to how they would be treated by the acquiring corporation. If the deal should 
not go through, the selling corporation would be severely damaged, and, if it goes 
through, the acquiring corporation might get much less than it had bargained for. 

It is noted that the bill apparently covers the merging of two or more sub- 
sidiaries of a single corporation and the liquidation of wholly owned subsidiaries. 
In this respect it surely goes too far. 

I hope I have said enough to indicate a few of the practical difficulties which 
would face businessmen and their lawyers if this bill is passed, particularly as 
they apply to coal landowners. Frankly, I find it difficult to imagine a greater 
deterrent to the transaction of normal routine business than the proposed bill. 

Broadly speaking, I do not think that legislation along the lines of this bill 
should apply to acquisitions of natural resources or of companies whose principal 
business is the ownership or production and sale of natural resources. For such 
companies, the resources constitute their raw materials. Manufacturing com- 
panies buy their raw materials for processing. The raw materials are produced 
by others. But the company engaged in producing natural resources buys them 
when they are on or in the ground in their natural state. As the resources 
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are used up and depleted, they must be replaced by new acquisitions. For the 
purposes of this bill they should be considered as stock in trade and specifically 
exempted. 

If the bill is passed in its present form, it will, in my judgment, be a trap for 
the unwary. Many small businesses will violate it unwittingly by failing to give 
the required notice. It will also be a deterrent to any transaction which the 
proposed law may bring under the scrutiny of either the Department of Justice 
or the Federal Trade Commission. In either case the results are bad from 
the point of view of the businessman and of the economy as a whole. 

The bill also is defective in vesting concurrent jurisdiction to enjoin projected 
acquisition of stock or assets in two Government agencies, namely, the Depart- 
ment of Justice and the Federa! Trade Commission. They may have conflicting 
policies as to interpretation of the law or as to enforcement. Jurisdiction should 
be vested only in one. As between them I have no choice. 

I am always somewhat disturbed when I read a bill which provides that the 
Government has the right to seek and obtain a temporary. injunction without 
giving bond. Private litigants are required to give bond to protect defendants 
against improvident issuance of injunctions. If the Government wrongly obtains 
a temporary injunction, the parties should be able to recover their costs and 
damages from the Government. 

I hope very much that the bill will not be favorably reported. 

Respectfully submitted. 

Roiia D. CAMPBELL. 


(Letter dated June 5, 1956, from J. R. Strassburger, assistant sec- 
retary-treasurer, Chain Belt Co., Milwaukee, Wis. :) 


Hon. Senator ALEXANDER WILEY, 
United States Senate, 
Senate Office Building, Washington 25, D. C. 


DEAR SENATOR WILEY: The purpose of this letter is to bring to your attention 
a change which we suggest to H. R. 9424, the present legislation suggested to 
amend the Clayton Act. 

We recommend the change set forth later in this letter in the sincere interest 
of the average small business which logically can benefit by affiliating or becoming 
part of a larger corporation. We believe that the present language of the amend- 
ment as set forth in Subcommittee Print No. 2 dated May 26, 1956, can and would 
have a deterring effect in the absorption of certain small businesses where other- 
wise such a consolidation might provide a very advantageous situation to such 
small businesses respectively. 

In the history of the Chain Belt Co. certain of such mergers have taken place 
in the past which in each case has evolved to the distinct benefit of both parties 
to the respective mergers. In looking back at the negotiations leading to such 
mergers, it is entirely conceivable that had legislation been in effect such as is 
currently proposed the mergers might not have taken place and the acquired 
companies might well have suffered much more substantially than the larger 
acquiring company. 

With this in mind we suggest that immediately after the sentence ending “‘pro- 
posed acquisition” on line 23 of page 2 of H. R. 9424 dated May 26, 1956, the 
following sentence be inserted: “Except that where the corporation being ac- 
guired has combined capital surplus and undivided profits of $5,000,000 or less 
such acquisition be excluded from the reporting requirements of this section.” 
The benefit of exclusion provided by the above addition would provide unham- 
pered negotiations leaving the smaller companies so excluded free to their in- 
dividual decision on the merits of each such merger and yet by the very nature 
of the small size of the acquired company could not, we believe, be construed to 
interrupt marketing procedures nor provide any position of dominance resulting 
in restraint of trade. 

Your consideration of this change is sincerely solicited and your comments 
regarding such possible change would be greatly appreciated. 

With further regard to H. R. 9424 we would appreciate it if you could further 
clarify the language outlined in lines 24 and 25 on page 5 which we quote: 

“Sec. 2. The second and third paragraphs of this section shall take effect ninety 
days after their enactment. 
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We assume that the above means that the second and third paragraphs covered 
by lines 14 on page 2 through 25 on page 3 and lines 13 on page 4 through lines 10 
on page 5 are the second and third paragraphs referred to. However, these 
paragraphs are included in section 1 and yet the wording quoted above is included 
in section 2 and states “this section.” If our assumption is correct then the 
proper language for section 2 should read: “The second and third paragraphs of 
section 1 shall take effect ninety days after their enactment.” It will also be 
appreciated if you can give us further clarification and explanation on this point. 

Sincerely, 
CHAIN Bett Co., 
J. R. STRASSBURGER, 
Assistant Secretary-Assistant Treasurer. 


(The letter of June 12 of the board of directors of the St. Paul, Minn., 
Chamber of Commerce, is as follows :) 


Hon. JoserpH C. O’MAHONEY, 


Acting Chairman of the Senate Antitrust and Monopoly Subcommittee 
Washington, D.C. 


DEAR SENATOR O'MAHONEY: The board of directors of the St. Paul Chamber of 
Commerce adopted a resolution opposing the enactment of H. R. 9424 now 
pending in the Subcommittee on the Judiciary of the United States Senate, and 
the board submits the following statement in opposition to said enactment of 
H. R. 9424 and requests that it be incorporated in the record. 


1. These provisions do not strike at the underlying causes of undue concentration 
of business power 


For many years and off and on with varying degrees of intensity there have 
been crusades against the mere size or bigness of business and industrial units. 
Always there has been the initial difficulty of distinguishing between what is big 
and what is little. Always investigators are confronted by the stubborn fact 
that the motives and ambitions of little and big business are pretty much the same. 
In recent years these inquisitorial forays against the mere dimensions of success 
ful going concerns have been made without sufficient attention being paid to fac- 


tors that irrepressibly encourage if not compel concentration of assets and 
industrial and business operations. We refer to a constant and vicious increase 
in tax burdens, Federal, State, and local, including, of course, estate and gift 
taxes; in the developing power of labor organizations to force successive wage 

increases; to the spiraling inflation which has given rise to sharply ascending 
costs of doing business, and to the shifting of these costs to the consumer in the 
shape of ever-accelerating prices. These factors with increasing intensity have 
impelled the owners of many business concerns regardless of size, especially those 
whose securities are closely held, to dispose of their holdings to other aggregations 
of wealth and power better enabled to face economic risks. At this point there 
should not be overlooked the acquisition by profit companies of loss companies 
for the purpose of an offset to reduce taxes. 

Apparently in the sponsorship of H. R. 9424 we are witnessing disregard for 
these factors which are underlying promoters of centralization of business power. 
The proponents of H. R. 9424 are not proposing to reduce tax burdens, to stop 
inflation, nor to curb the rising power of labor to assert economic coercion 
having all of the essentials of monopoly. They propose to treat a symptom with 
an administrative procedure instead. They advocate vesting in the Department 
of Justice and Federal Trade Commission more bureaucratic and visitatorial 
prerogatives. These are mechanistic devices for obtaining information concern- 
ing contemplated acquisitions of stock or assets. The proponents do not empha- 
size the need of striking at causes which menace our free enterprise system and 
absorb the earnings upon which so-called smaller businesses can live. What is 
said above should not be interpreted as an indictment of big business. There 
never was an owner of a small business or a business of any size who was not 
constantly striving to attain a greater degree of industrial power. That has 
heen a laudable ambition characterizing our system of free enterprise during the 
years of its astounding growth. That system is a highly competitive one, which 
we should strive to preserve. Competition has always been an essential element 
of the private capitalistic system. The supreme test of any provision of the 
antitrust laws should always be, Does it serve to prevent the elimination of com- 
petition in respect of the transactions involved? 
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2. Suppression of the “legitimate and natural urge to merge” could prove detri- 
mental to an expanding economy 


The arguments in favor of a mandatory notification prior to the consum- 
mation of merger are pretty well konwn. Advocates of such notification stress 
the desirability of avoiding a divestiture upon adjudication of the illegality of 
the merger which has been carried out. It is argued that it is almost impossible 
to handle the problem of unscrambling the effects of a consummated merger. 
It is contented that the parties to prospective mergers should not be permitted 
to go ahead at their peril. It is stated that by the time many cases are ripe 
for final orders the properties of the companies may have become so commingled 
as to make it economically impracticable or impossible to unscramble them. 

A realistic approach to the problem, however, seems to indicate that the 
undesirable consequences of a compulsory premerger notification outweigh the 
benefits of such a requirement. 

In the first place, the prenotification requirements of the bill would en- 
compass many acquisitions which may have no substantial anticompetitive 
effects in the relevant market. 

Once the mandatory notification is enacted the affected government agencies 
would be saddled with a tremendous burden of marshaling, analyzing, and 
evaluating all the pertinent and relevant information concerning the proposed 
merger which the bill requires the acquiring corporation to furnish. 

The bill is silent on the classes of transactions covered apart from the stated 
dollar figure. The bill unqualifiedly covers all acquisitions of “assets.” Its 
provisions are applicable even to purchasers of commodities and industrial 
equipment. The only exception is stock in trade sold or held for sale in the 
ordinary course of trade. 

The Department of Justice and the Federal Trade Commission are given 
roving authority by reason of the phrase “pertinent and relative information.” 
Fishing expeditions can be easily envisioned. There appear to be no standards 
by which there can be avoided undue burdens upon the reporting corporations. 

The prenotification provisions and their operation are equivalent to licensing 
requirements and constitute serious inroads upon the freedom of making 
managerial decisions under private competitive enterprise. 

After the premerger notification the Government would have 30 days within 
which to request “all pertinent and relative information” and another 60 days 
following the receipt of such information within which to file a complaint. 
This procedure would operate as a bar to completing the merger prior to a 
final adjudication. The hardships likely to be imposed upon the business com- 
munity are easy to see. Many mergers require approval of stockholders and 
numerous premerger business formalities. These formalities ordinarily involve 
considerable delay before the proposed merger can be consummated. H. R. 
9424 would increase the delay. This might result in frustrating mergers which 
normally would be considered to be proper and lawful. There are many in- 
stances where corporations proposing to merge would be entirely justified in 
considering that their action would be legal and not within the condemnation 
of the Antitrust Act. 

It is quite easy during a period of dynamic movements in our economy to as- 
sume that we are in the midst of a wave of illegal and dangerous mergers which 
generate monopoly and threaten the disruption of private competitive enter- 
prise. Care should be exercised that there is not developed an antipathy against 
mergers as a result of which our present structure of industry might be frozen 
by artificial limits on growth. Freedom of enterprise, if we are to maintain it, 
means just what it says. It presupposes freedom to buy and sell, which in- 
cludes of course freedom to purchase stock and assets of corporations. Growth 
of a business enterprise should not be limited by law or otherwise to mere in- 
ternal growth. Mergers constitute normal methods of expansion of business 
enterprises. Many small firms are built up with the idea of selling out at a 
good figure and then using the capital to reinvest in some other small business. 
It mvy well be that in the interest of protection of small businesses the market 
for purchases of such businesses should be preserved. There are many instances 
in which mergers of businesses of various sizes tend to make competition more 
effective. This may be true even when a large company acquires a small- or 
medium-sized company. The Government should not develop an antimerger 
policy as such. It should confine its police activities to preventing those mergers 
that create a reasonable probability of substantially lessening competition or 
tending to create a monopoly. It should not impose mechanistic controls with 
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regard to mergers that promote fair trade and competition. Mergers that result 
from the necessities of normal business and an expansion of the economy should 
at all times be encouraged. 


3. The language of the bill embraces not only transactions in the category of 
mergers but includes indiscriminately many transactions commonly entered 
into by corporations and which have no antitrust significance 

The substantive provision of H. R. 9424 provides : 

“No corporation subject to the provisions of this act shall acquire directly or 
indirectly the whole or any part of the stock, other share capital or assets of one 
or more corporations engaged in commerce * * *,.” 

Subject to limited exceptions turning on aggregate capital or asset value, the 
requirements of the bill encompass many types of transactions which do or 
dinarily not have the effect of essentially lessening competition or creating a 
monopoly. Covered by the bill would be sales of land or buildings; machinery 
or equipment; raw materials; leases or other interests in real estate, including 
oil product payments, rights in standing timber, and mineral rights; patents, 
copyrights and licenses to use processes, to mention a few transactious of com 
mon occurrence. 

As covered by the bill some specific corporate transactions might be enumerated 
such as— 

(a) transactions between two or more subsidiaries of the same parent 
corporation ; 

(6) merger of a wholly owned subsidiary with a parent corporation 
where the sole or principal purpose is to bring about a recapitalization, to 
change the rights of security holders, etc. ; 

(c) public sales to corporations of securities or Corporate assets where 
foreclosures are involved ; 

(@) consummation of court supervised reorganizations where a merger, 
sale of assets or dissolution is utilized ; 

(e) normal methods of developing resources, hew processes or new prod- 
ucts by the creation of a corporation and supplying it with capital ; 

(f) acquisitions by a corporation of its own shares for any purpose. Such 
would include acquisitions of preferred stock pursuant to sinking fund re- 
quirements, acquisitions of equity securities for use in connection with 
employees’ stock purchase plans or for the purpose of reducing the amount 
of outstanding shares. Acquisitions by corporate underwriters of securities 
whether such securities are immediately distributed to the public or held 
for the act of the underwriter. 


4. Many problems of definition and interpretation lurk in the language of the 
bill 


These problems are serious in view of the heavy penalties assessed against a 
corporation failing to comply with the requirements of the bill. Some of these 
are as follows: 

(a) At what point does the 90-day waiting period begin to run? Suppose 
that any agency to which notification is sent considers that the information 
furnished is inadequate or incomplete. Does this stay the commencement 
of the waiting period? 

(b) The valuation of assets is always a difficult undertaking. In the 
first place the language of the bill does not throw any light on how assets are 
to be measured, whether by book value, realizable market value, sales price 
or by some other criteria. Neither does the language of the bill indicate 
whether assets are to be measured as of the date of sale, date of delivery, or 
without limit as to time. 

(c) A question is posed as to when stock is purchased “solely for invest- 
ment.” Controversies will certainly arise as to whether or not securities are 
held for investment or for public distribution. 

(d) Doubt exists as to the meaning of the following clause: “5 percent of 
the outstanding stock or other share capital of the corporation in which 
the investment is made.” Does this language relate to number of shares, 
number of voting shares, par value, stated value, market value, or investment 
value? 

(e) The requirement that ‘additional relevant information” must be fur- 
nished within 30 days after request therefor will prove to be uncertain in 
its meaning and application. 
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One of the requirements of H. R. 9424 is that the parties to a transaction cov- 
ered by the bill “shall furnish within 30 days after the request therefor such ad- 
ditional information as may be required by the commission or board vested with 
jurisdiction under section 11 of this act or by the Attorney General.” This re- 
quirement furnishes no criteria and affords no opportunity for predetermina- 
tion of what is “relevant.” The request for additional information conceivably 
might be unreasonable or arbitrary. The word “relevant” is subject to varied 
interpretations. Apparently the question of relevancy is left to the determina- 
tion of the commission or board, until the issue can be tried out in an action 
to assess the penalty for not furnishing the required information. 

Furthermore, there is no limitation as to the length of time in which the 
commission or board can ask for additional information. It is possible that a 
long time after the merger may have been completed the board or commission 
would be demanding ‘additional relevant information.” 

Some indication of the range of information that the Department of Justice 
might seek to elicit from the corporations involved is found in the testimony 
of Mr. Barnes before the Celler committee on January 23, 1956, as follows: 

(a) Date of proposed consummation of merger ; 

(b) Location, physical and financial size, past acquisitions, products, and 
activities of the merging companies, individually and in combination; 

(c) Structure and size of the industry in terms of production and capacity ; 

(d) Relative position in the industry of the two companies, individually 
and combined ; 

(e) Number of companies reported active in the industry, their respective 
size and relative standing in sales and total assets; 

(f) Ascertainment of relevant market area or areas, if not national in 
scope ; 

(g) Sales, relative standing, etc., of the two companies and their com- 
petitors in definable market areas, if relevant; 

(h) Annual reports, profit-and-loss statements, and balance sheets for both 
companies for recent years; 

(i) Patent position, and patents of importance that may be involved in 
the merger; 

(j) Contract terms and reasons of both parties for the merger or acquisi- 
tion, and a statement as to the mechanics of the merger, with copy of the 
merger contract; 

(k) Copies of the minutes of the meetings of the board of directors of 
both companies concerning the merger; and 

(1) Ascertainment of any facts suggesting exemption, such as investment 
or failing corporations. 


5. The provision in the bill for waiver of the waiting period if availed of is more 
apt than not to result in an embarrassing uncertainty. ~~ 

The sweeping scope of the notification and waiting period of the bill provides 
for the establishment of “procedures for the waiver of all or part of the 
waiting requirements in appropriate cases.” 

It will be readily seen that this language is of the most general character and 
involves administrative discretion of the widest possible scope. 

This authoriation carries no assurance that workable procedures can or 
will be put into effect or that they will be uniform among the various commis- 
sions or boards vested with jurisdiction under section 11 of the Clayton Act. 
What will happen if there is a failure on the part of the agencies involved to 
promulgate rules Even if rules are forhtcoming there is no assurance that 
waivers would be established with regard to transactions having no conceivable 
antitrust consequences. 

It seems quite evident that delays would inevitably result from any applica- 
tion to an agency for a waiver. 


6. Subjecting contemplated corporate transactions to the jurisdiction of various 


boards or commissions would prove to be cumbersome and unnecessarily 
burdensome 


It is difficult now to comprehend just to what extent business discomfitures 
would result from imposing added burdens on concerns already subject to the 
jurisdiction of boards or commissions. Would not this necessarily mean harmful 


delay in the conclusion of complex transactions already fully considered by an 
appropriate board or commission? 
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7. The requirement of 90 days’ notice of a proposed acquisition and the waiting 
period might serve to defeat the consummation of legitimate transactions 
This requirement raises many practical problems. Very often the terms of 
business transactions are closely related to factors that are important in the 
publie distribution of securities such as prices prevailing on exchanges, genera! 
business conditions prevailing in the areas in which the companies involved are 
located and very often political events. In a {day period all of these factors 
could change directions to a point where a proposed transaction would lose its 
attractiveness to the parties and not be completed at all. Usually parties to a 
merger or acquisition do not like to be subject to a waiting period of 90 days. 
Where the terms of an agreement are arrived at acquisitions are usually com- 
pleted in less than 90 days. 

The 90-day notification provision in many cases would operate to destroy the 
secrecy which customarily surrounds business acquisitions. Most business trans- 
actions cannot be brought to the point of closing unless secrecy is maintained 
at all critical stages. 

The requirement of notification and waiting period would cause uncertainty, 
confusion, and delay, which would handicap if not strangle in the making many 
worthwhile business enterprises. 


NET WORTH 


8. The ascertainment of the “net worth” of a corporation as contemplated in the 
bill will often have to be a task that cannot be satisfactorily accomplished 
The bill applies “where the combined capital, surplus, and undivided profits of 
the acquiring and the acquired corporations are in excess of $10 million * * *.” 
Here corporations are confronted by all the uncertainties, problems, and vary- 
ing opinions, expert though they may be, of property valuation. Anyone ex 
perienced in the tield knows full well the problems that attend the process of 
appraising property. This process alone could well defeat the closing of acquisi 
tions entirely innocuous in respect of antitrust laws and the public interest to 

be served. 

CONCLUSION 


We think the disadvantages of the premerger and preacquisition notification 
provisions of H. R. 9424 far outweigh their advantages. Many acquisitions of 
stock or assets of one corporation by another corporation would not fall within 
the gamut of the antitrust laws. As a result of the enforcement of these pro- 
visions, indefinite and uncertain in their meaning and applicability, and at- 
tendant delays, Many worthwhile and legitimate business transactions would 
be frustrated if not wholly prevented. The indiscriminate covering of all ac- 
quisitions by corporations with but one exception, stock in trade, with severe 
penalities for violations, is not justified in order to inhibit transactions of 
antitrust significance. 

BoARD OF DIRECTORS OF THE St. PAUL 
CHAMBER OF COMMERCE, 
By Freep SPER.inG, Secretary. 


FEDERAL MARITIME Born, 
OFFICE OF THE CHAIRMAN, 
Washington 25, D. C., June 25, 1956. 
Hon. JoSepH C. O’MAHONEY, 
Acting Chairman, Subcommittee on Antitrust and Monopoly, 
Committee on the Judiciary, United States Senate, Washington, 1D. C. 

Dear Mr. CHAIRMAN: This is in reply to your request of May 17, 1956, for the 
views of the Federal Maritime Board with respect to H. R. 9424, 8S. 3341, and 
S. 3424. H. R. 9424 is a bill to amend the Clayton Act, as amended, by requiring 
prior notification of corporate mergers. S. 3541 and 8S, 3424 are similar to 
H. R. 9424. 

Section 7 of the Clayton Act (15 U. 8S. C. 18) prohibits any corporation engaged 
in commerce (as defined) from acquiring the whole or any part of the capital 
stock of another corporation which is also engaged in commerce, and prohibits 
uny corporation subject to the jurisdiction of the Federal Trade Commission 
from acquiring the whole or any part of the assets of another corporation which 
is engaged in commerce, if the effect of such acquisition is substantially to 
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lessen competition in any line of commerce in any section of the country. The 
section further provides that it does not apply to transactions duly consummated 
pursuant to approval granted by certain regulatory agencies, one of which is the 
lederal Maritime Board, under any statute vesting power in the regulatory 
agency to grant such approval. 

Section 15 of the Shipping Act, 1916, as amended (46 U. S. C. 814), provides 
that every common carrier by water, American flag and foreign flag or other 
person subject to the Shipping Act shall file with the Federal Maritime Board 
a copy of every agreement it has with another such carrier or person subject 
to the act, restraining trade in certain ways specified in the act, or “controlling, 
regulating, preventing, or destroying competition.” The section further provides 
that the Board may by order disapprove, cancel, or modify any agreement which 
it finds to be unjustly discriminatory or unfair as between carriers, shippers, 
exporters, importers, or ports, or between exporters from the United States and 
their foreign competitors, or to operate to the detriment of the commerce of the 
United States, or to be in violation of the act, and shall approve all other agree- 
ments. Agreements approved by the Board are specifically exempted by the 
section from the antitrust laws and laws supplementary thereto. 

By these provisions of section 15 of the Shipping Act, 1916, as amended, and 
by the provisions of section 7 of the Clayton Act, merger agreements approved 
by the Board under section 15 of the Shipping Act, 1916, as amended, and the 
resulting mergers, are exempt from section 7 of the Clayton Act. 

Section 11 of the Clayton Act (15 U. 8S. C. 21) grants authority to enforce 
compliance with section 7 of that act to certain named regulatory agencies, of 
which the Federal Maritime Board is not one, and provides that jurisdiction to 
enforce compliance with section 7 with respect to business organizations not 
subject to regulation by the named regulatory agencies is in the Federal Trade 
Commission, Section 15 of the Clayton Act (15 U. S. C. 25) grants concurrent 
jurisdiction to the Attorney General to enforce compliance with section 7, 
among other sections, of the Clayton Act. On literal reading of sections 11 and 
15 of the Clayton Act, therefore, it might appear that the Attorney General 
nnd the Federal Trade Commission have concurrent jurisdiction to enforce 
section 7 of the Clayton Act with respect to common carriers by water and other 
persons subject to the Shipping Act, 1916, who have entered into a merger 
agreement which has not been filed with and approved by the Federal Maritime 
3oard. 

The United States Supreme Court has, however, determined that question in 
two cases, United States Navigation Co. v. Cunard Steamship Co. (284 U. 8. 474), 
and Far East Conference vy. United States (342 U. S. 570). Both of these cases 
involved agreements between carriers by water of the type covered by section 15 
of the Shipping Act but which had not been filed with or approved by the Mari- 
time Board (Commission). Suit was brought in the district court under the 
antitrust laws (Sherman Act). The Supreme Court established that such anti- 
trust type agreements as to common carriers by water are matters for the 
primary and exclusive jurisdiction of the Maritime Board under the Shipping 
Act and not for the courts under the antitrust acts. 

The principles on which the United States Supreme Court decided these cases 
require that the Federal Maritime Board shall have jurisdiction of such 
mergers under the Shipping Act, 1916, and that this jurisdiction shall be exclusive 
of both the Attorney General and the Federal Trade Commission. The standards 
under which the Clayton Act prohibits mergers are more restrictive than those 
under which the Shipping Act, 1916, prohibits mergers. Shipping in the foreign 
trade and in the offshore domestic trade sometimes is beset by destructive 
competition. The Clayton Act prohibits mergers which substantially lessen 
competition. The Shipping Act, 1916, however, contemplates that mergers shall 
be approved even though they substantially lessen competition if such lessening 
of competition is necessary to reduce cdmpetitive forces to a level necessary to 
avoid destruction of the industry, especially the American segment of the 
industry, and to promote the waterborne commerce of the United States. 

During the latter half of the 19th century and in the 20th century, the Ameri- 
can merchant marine has had great difficulty meeting foreign competition because 
of its high costs in comparison with those of its foreign competitors. An Ameri- 
can merchant marine is necessary to the national defense and to the foreign 
commerce of the United States. The American merchant marine is properly 
called the fourth arm of our Armed Forces. In time of war, it furnishes the 
logistic’s support for our overseas bases and Armed Forces, and furnishes the 
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transportation necessary to bring to the United States the raw materials and 
other commodities necessary to the prosecution of the war. To promote an 
American merchane marine in the face of these competitive disadvantages has 
been the purpose of the Shipping Act, 1916, the Merchant Marine Act, 1920, 
the Merchant Marine Act, 1928, the Merchant Marine Act, 1936, the Merchant 
Ship Sales Act of 1946, and other merchant-marine laws. The application to 
common carriers by water and other persons subject to the Shipping Act, 1916, 
of a statute which prohibits a substantial lessening of competition would strongly 
tend to destroy the American merchant marine since the American merchant 
marine is the high-cost competitor in this industry, and would tend to perpetuate 
chaotic conditions in the industry when such conditions result from overton- 
naging of the trades or from other kinds of destructive competition. 

The doctrine of primary jurisdiction, as laid down by the United States Su- 
preme Court in the cases above cited, is that when suit is brought in court under 
the antitrust laws against a common carrier by water or other person subject 
to the Shipping Act, 1916, alleging a violation of the antitrust laws which would 
also be a violation of the Shipping Act, 1916, and involving issues of fact not 
within the conventional experience of judges or requiring the exercise of admin- 
istrative discretion, the suit will, upon motion, be dismissed or stayed pending 
action by the Federal Maritime Board. The result is required if water transpor- 
tution in the foreign trade and in the offshore domestic trade is to be effectively 
regulated with a view, among others, to the survival of the American merchant 
marine. 

The view of the Federal Maritime Board is that, under section 15 of the Ship- 
ping Act, 1916, it has jurisdiction of mergers of Common carriers by water and 
other persons subject to that act, that this jurisdiction is exclusive of both the 
Attorney General and the Federal Trade Commission under the Clayton Act, 
and that section 7 of the Clayton Act, therefore, does not apply to mergers of 
common carriers by water and other persons subject to the Shipping Act, 1916. 
As the United States Supreme Court stated in its opinion in United States Naviga- 
tion Co. v. Cunard Steamship Co, (284 U. S. 474, 485) (quoted with approval in 
Far East Conference v. United States, 342 U. S. 570, 574) : “* * * the allegations 
either constitute direct and basic charges of violations of these provisions | of the 
Shipping Act] or are so interrelated with such charges as to be in effect a com- 
ponent part of them; and the remedy is that afforded by the Shipping Act, which 
to that extent supersedes the antitrust laws.” 

The bills H. R. 9424, S. 3341, and S. 3424 would amend section 7 of the Clayton 
Act (among other amendments) (1) to require notice of proposed mergers to 
the Attorney General, and the regulatory agency having jurisdiction under sec- 
tion 11 of the act, if the merged corporations would have capital, surplus, and un- 
distributed profits exceeding $10 million ($1 million under S. 3341) ; (2) prohibit 
mergers of such corporations until 90 days after delivery of such notice; and (3) 
to provide a civil penalty of from $5,000 to $50,000 for failure to give such notice. 
H. R. 9424 and S. 3424 would amend section 15, and S. 3341 would amend section 
11, of the Clayton Act to authorize the Federal Trade Commission to bring suit 
in a district court of the United States against corporations over which they 
have jurisdiction under section 11 of the act for a temporary restraining order 
until they can make a determination whether the proposed merger would be a 
violation of section 7 of the act. 

It is the considered opinion of the Federal Maritime Board that the bills 
would not apply to a merger or proposed merger of common carriers by water or 
other persons subject to the Shipping Act, 1916. Since the bills do not apply to 
corporations subject to Federal Maritime Board jurisdiction, the Board neither 
favors nor opposes the bills. 

Sincerely yours, 
CLARENCE G. Morse, Chairman. 
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